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PUBLISHER'S  PREFACE. 


The  act  establishing  the  Superior  Court  of  Montgomery  county  was 
passed  March  29,  1856;  58  O.  L.,  88;  Sees.  504-522,  Revised  Statutes, 
and  repealed  March  19, 1885,  82  O.  L..  84.  During  the  greater  part  of 
this  time  it  was  presided  over  by  that  distinguished  jurist,  Judge  Haynes, 
of  whose  decisions  this  volume  is  largely  composed^  Time  may  have 
detracted  somewhat  from  the  original  value  of  a  few  of  the  cases  and 
some  may  have  been  diminished  by  later  adjudications  or  statutory 
changes,  but,  with  few  exceptions,  the  reports  are  still  important  and 
the  learning  and  ability  of  the  judge  gives  them  an  imperishable  value. 
The  other  decisions  are  also  from  highly  respected  courts.  The 
cases  here  published  cover  a  period  between  1865  and  1873,  and  were 
reported  by  O.  M.  Gottschall,  of  the  Dayton  bar,  to  whom  credit  for 
their  preservation  and  presentation  is  also  due.  In  view  ot  these  facts, 
the  character  of  the  courts  and  the  authenticity  of  the  reports,  the  cases 
are  published  without  discrimination,  and,  save  in  the  addition  of  syllabi, 
substantially  as  received  from  the  reporter* 
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CASES  ARGUED  AND  DETERMINED 


VX  IBM 


Superior  and  Common  Pleas  Courts 

cm 

MONTGOMERY  COUNTY, 


Pleading —  Contracts. 

(Hontffomery  Superrior  Court,  March  Term,  1868.] 

♦Abraham  Ach  v.  Darst's  Admr. 

1.  Ons  OB  Two  Similar  Defenses  Stbicken  Out. 

When  two  defenses  in  an  answer  are  practically  the  same,  one  wlU  on  mot1<ii 
be  stricken  out. 

2.  AoBCEMSiiT  Between  Two  Persons  to  Relieve  Third  Peeson  yrom  Li  a 
bujtt. 

A.n  agreement  between  two  persons,  upon  a  consideration  moving  between  theni 
to  relicTe  a  third  person  from  certain  liabilities  to  one  of  them,  is  valid. 

The  petition  sets  forth  that  on  March  8, 1859,  Abraham  Darst  and  wife 
by  deed  duly  executed  and  delivered,  did,  in  consideration  of  $3,300  sell 
and  convey  in  fee  simple  to  J.  N.  Wike,  the  west  part  of  lot  number  81,  in 
the  city  of  Dayton,  and  by  said  deed  covenanted  and  warranted  that  the 
said  property  was  free  and  unincumbered.  On  March  11,  1861,  Wike 
sold  the  premises  to  the  plaintiff  for  $2,900.  On  March  25,  1861,  to  cor- 
rect a  misdescription  in  the  deed  from  Darst  to  Wike,  and  from  Wike  to 
tlie  plaintiff,  the  plaintiff  conveyed  the  premises  to  Darst,  and  Darst  on 
the  same  day  reconveyed  the  premises,  correctly  described  in  a  deed  to 
I  he  plaintiff.  The  plaintiff  says  that  at  the  time  of  the  deed  from  Darst  to 
Wike,  and  from  Wike  to  him,  the  premises  were  not  clear  and  unincum* 

*  See  also  next  two  cases. 
1  Most 
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Montgomery  Superior  Court 


bercd,  but  that  there  was  the  incumbrance  of  a  right  on  the  part  of  Jane 
M.  Stutsman,  to  have  and  receive  light  and  air,  unobstructed  in  any  way, 
from  and  over  that  part  of  lot  8r,  which  right  was  granted  by  Darst,  pre- 
vious to  the  conveyance  of  the  west  part  to  Wike ;  and  also  the  right  to 
have  the  eaves,  spouting  and  cornice  of  the  house  belonging  to  Jane  M. 
Stutsman  to  project  west  of  the  wall  of  said  house.  That  Jane  M.  Stuts- 
man brought  suit  against  him  to  recover  damages  for  building  on  the  east 
line  of  his  own  part  of  the  lot,  so  as  to  obstruct  the  light  and  air ;  that  the 
claim  and  right  set  up  by  Jane  M.  Stutsman  was  allowed  and  enforced, 
and  $iOO  damages  recovered  against  him  and  $89  costs  of  the  suit.  That 
after  the  commencement  of  the  suit  he  notified  Darst  to  defend  the  same, 
v/hich  he  retused,  and  after  his  death  his  administrator  also  refused. 
That  after  the  proceedings  in  court,  the  plaintiff  was  compellied  to  pay 
Jane  M.  Stutsman  and  others,  thesum.  of  $400,  to  wholly  remove  and  ex- 
tinguish said  incumbrances.  He  says  he  has  also  been  put  to  the  ex- 
pense of  $300  for  counsel  fees  m  defending  said  action. 

The  plaintiff  asks  judgment  for  $880.75  damages  and  interest  from 
March  5,  1866. 

The  defendant  for  answer  says,  that  before  and  at  the  time  of  the 
deed  from  Darst  to  Wike,  Stutsman  was,  and  for  a  long  time  had  been  ex- 
ercising and  enjoying  the  privileges  of  her  said  eaves,  and  of  using  light 
and  air  derived  over  the  west  half  of  lot  81,  and  was  claiming  the  right 
to  continue  so  to  use  the  same.  Whereof  Darst  and  Wike  then  and 
there  had  notice,  wherefore  Darst,  refused  to  warrant  and  defend  against 
(he  supposed  right  and  claim,  and  made  his  deed  to  Wike  accordingly,  and 
that  Wike  accepted  the  same  with  knowledge  of  Stutsman's  claim,  and 
knowing  the  same  was  not  meant  to  warrant  and  defend  against  the 
claim ;  that  before  and  at  the  time  of  the  conveyance  from  Wike  to  the 
plaintiff,  he,  the  plaintiff  was  well  knowing  to  the  foregoing  facts  con- 
cerning said  deed  from  Darst  to  Wike,  and  the  supposed  incumbrances, 
and  being  apprehensive  that  by  reason  thereof  he  could  not  recover  dam- 
ages of  either  Wike  or  Darst,  he  afterwards  procured  a  deed  from  Darst 
to  himself  under  the  fraudulent  pretense  that  the  same  was  merely  to 
correct  some  misdescription ;  that  any  and  all  the  covenants  contained 
in  the  last  deed  against  the  alleged  incumbrance  are  void,  because  they 
were  fraudulently  procured,  and  are  without  consideration. 

Kor  a  second  defense  the  defendant  says  that  the  property  described 
in  the  deed  of  Darst  to  Wike,  was  not  the  same  property  described  in  the 
deed  from  Darst  to  Ach,  nor  was  the  same  correctly  described  in  the  last 
deed,  nor  did  the  warranty  against  incumbrances  in  the  first  deed  cover 
the  incumbrances  as  to  light,  air  and  eaves ;  and  that  Ach  knowing  that 
the  same  was  not  so  covered,  fraudulently  procured  the  deed  from  Darst 
to  himself  with  different  boundaries  and  enclosing  ground  which  was  not 
conveyed  by  the  deed  from  Darst  to  Wike,  and  Ach  accepted  the  deed 
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from  Darst  to  himself  with  the  express  understanding  that  he  acquired 
no  greater  right  against  Darst  then  he  had  acquired  by  virtue  of  the 
deed  of  Darst  to  Wike  and  Wike  to  himself. 

For  a  third  answer  says  that  after  said  trial  and  verdict  of  the  jury 
for  5100,  and  before  the  entry  of  judgment  thereon,  the  plaintiff,  in  con- 
sideration that  Jane  M.  Stutsman  would  release  all  further  right  and 
claim  for  damages  on  account  of  obstruction  to  light,  air  and  eaves,  and 
consent  that  a  judgment  might  be  rendered  for  $500  in  full  for  all  present 
and  future  damages,  in  her  favor  and  against  Ach,  and  also  that  Ach 
would  then  and  there  release  Darst's  estate  from  all  claim  for  damages 
on  account  of  any  supposed  breach  of  warranty  in  the  deeds,  which  Ach 
agreed  to  do,  and  the  defendant  says  that  it  was  solely  on  condition  that 
Darst*s  estate  should  be  fully  discharged  from  all  liability,  that  the 
claim  was  settled  and  the  judgment  for  $500  entered  against  Ach  as  set 
forth  in  the  petition. 

fhe  plaintiff  moved  the  court  to  strike  out  the  first  defense  in  answer, 
for  the  reason  that  it  is  identica^  with  the  second  defense,  and  if  not  struck 
out,  then  that  it  may  be  made  more  definite  and  certain,  and  also  that  the 
defendant  may  make  more  definite  and  certain  the  second  defense,  by 
striking  out  all  except  averments  about  fraud. 

The  plaintiff  also  demurred  to  the  third  defense,  because  th^  same 
does  not  state  facts  sufficient  to  constitute  a  defense  to  said  action. 

Haynh:s,  J. 

The  first  and  second  defense,  set  up  by  the  answer;  if  they  amount 
to  defenses  to  the  action,  are  substantially  the  same,  relying  upn  the  same 
facts,  only  stated  in  slightly  different  form.  .It  is  not  easy  to  determine 
whetiier  the  defendant  means  to  deny  the  warranty  set  forth  in  the  peti- 
tion or  to  rely  upon  the  fact  of  knowledge  of  this  incumbrance  upon  ihe 
part  of  the  plaintiff  or  to  defeat  and  avoid  the  warranty  upon  the  ground 
that  it  was  obtained  by  fraud.  These,  whether  sufficient  or  insufficient, 
would  be  separate  defenses.  The  first  would  be  good,  the  second  bad. 
If  fraud  IS  relied  upon,  the  representations  and  facts  which  constitute 
fraud  are  not  stated  with  sufficient  definiteness  and  certainty  the  defend- 
ant will  be  required  to  reduce  the  two  defenses  to  one,  and  to  make  his 
defense  m.ore  definite  and  certain. 

The  third  defense  sets  up  an  agreement  to  release  Darst  from  all 
liability  upon  a  consideration  moving  between  Stutsman  and  Ach.  Such 
agreement  for  the  protection  of  Darst  is  supposed  to  be  good,  and  from 
anything  that  appears  by  the  answer  not  inconsistent  with  the  record, 
tlie  demurrer  to  this  answer  may  be  overruled. 

Jordan  and  Vallandigham,  for  plaintiff. 

Howard  &  Son  and  Hart  &  Whitney^  contra. 
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Warranty. 

[Montgomery  Superior  Court.] 

*  Abraham  Ach  v.  Darst's  Admr. 

Whxh  Administbatob  Liabub  Upon  Covenants  Guaranty. 

Id  an  action  against  an  administrator  for  damages  for  breach  of  warranty  in  a 
deed  of  liis  decedent,  tlie  administrator  cannot  plead  plene  adminUitravit  unless 
the  facts  bring  the  ease  strictly  within  the  provisions  of  section  9S  of  the  act 
of  March  23^  1840. 

The  petition  sets  forth  that  on  March  8,  1859,  Abraham  Darst  and 
wife,  by  deed  duly  executed  and  delivered,  did,  in  consideration  of  $3,300, 
sell  and  convey  in  fee  simple  to  J.  N.  Wike,  the  west  part  of  lot  number 
81  in  the  city  of  Dayton,  and  by  said  deed  covenanted  and  warranted,  that 
the  said  property  was  free  and  unincumbered.  On  March  11,  1861,  Wike 
sold  the  premises  to  the  plaintiff  for  $2,9(X).  On  March  25,  1861,  to  cor- 
rect a  misdescription  in  the  deeds  from  Darst  to  Wike,  and  from  Wike 
to  the  plaintiff,  the  plaintiff  reconveyed  the  property  to  Wike,  and  Wike 
on  the  same  day  reconveyed  the  premises  to  Darst,  and  Darst  on  the  same 
day  reconveyed  the  premises,  correctly  described,  in  a  deed  to  the  plain- 
tiff. The  plaintiff  says  that  at  the  time  of  the  deed  from  Darst  to  Wike 
and  from  Wike  to  him,  the  premises  were  not  cl<!ar  and  unincumbered, 
but  that  there  was  the  incumbrance  of  a  right  on  the  part  of  Jane  M.  Stuts- 
man, to  have  and  receive  light  and  air,  unobstructed  in  any  way,  from  and 
over  that  part  of  lot  81,  which  right  was  granted  by  Darst  previous  to  the 
conveyance  of  the  west  part* to  Darst;  and  also  the  right  to  have  the  eaves, 
spouting  and  cornice  of  the  house  belonging  to  Jane  M.  Stutsman  to  pro- 
ject west  of  the  wall  of  said  house.  That  Jane  M.  Stutsman  brought  suit 
against  him  to  recover  damages  for  building  on  the  east  line  of  his  own 
part  of  the  lot,  so  as  to  obstruct  the  light  and  air ;  that  the  claim  and  right 
set  up  by  Jane  M.  Stutsman  was  allowed  and  enforced,  and  $100  damages 
recovered  against  him,  and  $89  costs  of  the  suit.  That  after  the  com- 
mencement of  the  suit  he  notified  Darst  to  defend  the  same,  which  he  re- 
fused, and  after  his  death  his  administrator  also  refused ;  That  after  the 
proceedings  in  court,  the  plaintiff  was  compelled  to  pay  Jane  M.  Stutsman 
and  otliers  the  sum  of  $400,  to  wholly  remove  and  extinguish  said  incum- 
brance. He  says  he  has  also  been  put  to  the  expense  of  $300  for  counsel 
fees  in  defending  said  action. 

The  plaintiff  asks  judgment  for  $889.75  damages  and  interest  from 
March  5,  1866.  The  defendant  answers  that  he  has  fully  administered 
the  goods  and  estate  which  belonged  to  Abraham  Darst,  and  settled  his  ac- 
count in  full ;  that  he  had  not,  at  the  commencement  of  this  action,  nor  at 

^See  also  preceding  and  following  casetw 
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any  time  since,  nor  has  he  any  goods  or  estate,  belonging  to  Abraham 
Darst  at  the  time  of  his  death. 

The  plaintiff  demurred  to  the  answer* 

Haynes,  J. 

This  question  has  already  been  made  in  this  court,  and  decided  by  me. 
Plene  administravit  has  never  been  held  a  good  plea  in  this  state,  in  any 
case  not  within  the  provisions  of  section  98  of  the  act  of  March  23-4,  1840. 
Without  notice  of  demands  against  the  estate,  which  would  authorize  him 
to  declare  it  insolvent,  be  may  pay  such  debts  as  have  been  presented,  and 
shall  not  be  required  to  declare  the  estate  insolvent,  and  shall  not  be  per- 
sonally liable  to  other  creditors,  but  may  plead  plene  adtmnistravit  and  be 
discharged.  Where  the  estate,  however,  is  not  insolv^t,  and  there  are 
assets  personal  and  real,  or  when  the  administrator  had  notice  of  the  claim, 
the  plea  will  not  avail  him.  The  limitation  provided  in  the  statute  only 
will  bar  the  action  if  the  claim  is  just.  The  answer  does  not  bring  this 
case  within  the  provisions  of  the  Section  referred  to. 

Demurrer  sustained. 

Jordan  &  Vallandigham,  for  plaintiff. 
John  Howard  &  Son,  contra. 


Warrantf/. 

[Montgomery  Superior  Oonrt] 

^Abraham  Ach  v.  Darst's  Admr. 

Ih  Bbeaor  or  Wabranty,  Notice  of  Incumbbancbs  no  Detensb. 

In  an  action  upon  a  breach  of  warranty  against  incumbrances  in  a  deed,  It  la  no 
defense  to  show  that  for  a  long  time  prior  to  the  execution  of  the  deed  by  de- 
fendant to  plaintiffs'  grantor,  the  plaintiff  and  his  grantor  had  notice  of  the 
incumbrance  complained  of. 

The  petition  sets  forth  that  on  March  8,  1859,  Abraham  Darst  and 
wife,  by  deed  duly  executed  and  delivered,  did,  in  consideration  of  $3,300 
sell  and  convey  in  fee-simple  to  J.  N.  Wike,  the  west  part  of  lot  number 
81  in  the  city  of  Dayton,  and  by  said  deed  covenanted  and  warranted ; 
that  the  said  property  was  free  and  unincumbered.  On  the  nth  of 
March,  1861,  Wike  sold  the  premises  to  the  plaintiff  for  $2,900.  On 
the  25th  of  March.  1861,  to  correct  a  misdescription  in  the  deeds  from 
Darst  to  Wike,  and  from  Wike  to  the  plaintiff,  the  plaintiff  reconveyed 
the  property  to  Wike,  and  Wike  on  the  same  day  reconveyed  the  prcm- 

*  See  also  two  preceding  cases. 
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ises  to  Darst,  and  Darst  on  the  same  day  reconveyed  the  premises,  cor-r 
rectly  described,  in  a  deed  to  the  plaintiff.  The  plaintiff  says  that  at 
the  time  of  the  deed  from  Darst  to  Wike  and  from  Wike  to  him,  the 
premises  were  not  clear  and  unincumbered,  but  that  there  was  the  in- 
cumbrance of  a  right  on  the  part  of  Jane  M.  Stutsman,  to  have  and  re- 
ceive light  and  air,  unobstructed  in  any  way,  from  and  over  that  part 
of  lot  8i,  which  right  was  granted  by  Darst  previous  to  the  conveyance 
of  the  west  part  to ;  and  also  the  right  to  have  the  eaves,  spouting  and 
cornice  of  the  same  house  belonging  to  Jane  M.  Stutsman  to  project 
west  of  the  wall  of  said  house.  That  Jane  M.  Stutsman  brought  suit 
against  him  to  recover  damages  for  building  on  the  east  line  of  his 
own  part  of  the  lot,  so  as  to  obstruct  the  light  and  air;  that  the  claim 
and  right  set  up. by  Jane  M.  Stutsman  was  allowed  and  enforced,  and 
$100. damages  recovered  against  him,  and  $89  costs  of  the  suit.  That 
after  the  commencement  of  the  suit  he  notified  Darst  to  defend  the  same, 
which  he  refused,  and  after  his  death  his  administrator  also  refused. 
That  after  the  proceedings  in  court,  the  plaintiff  was  conpelled  10  pay 
Jane  M.  Stutsman  and  others,  the  sum  of  $400,  to  wholly  remove  and 
extinguish  said  incumbrance.  He  says  he  has  also  been  put  to  the  ex- 
pense of  $300  for  counsed  fees  in  defending  said  action. 

The  plaintiff  asks  judgment  for  $880.75  damages  and  interest  from 
March  5,  1866. 

The  defendant  for  answer  says  that  the  ground  which  was  on  the 
8th  of  March,  1859,  conveyed  by  Darst  to  Wike  was  the  whole  of  lot 
81,  excepting  whatever  portion  had  been  conveyed  to  Stutsman,  which 
premises  he  admits  were  conveyed  with  covenants  of  warranty  as  stated 
in  the  petition,  and  for  the  consideration  of  the  petition ;  that  Darst  long 
before  the  conveyance  by  him  to  Wike,  had  conveyed  to  Stutsman  the 
right  to  receive  light  and  air  unobstructed  in  any  way  from  and  over  that 
part  of  lot  81,  and  also  to  have  the  eaves,  spouting  and  cornice  of  the 
house  of  said  Stutsman  and  others  built  and  situated  on  the  east  side  of 
said  lot,  to  project  west  of  the  wall  of  said  house.  That  the  conveyance 
of  Wike  to  Ach  was  the  same  premises  before  described;  that  Ach  at 
the  time  of  the  execution  of  the  deed  to  him  from  Darst,  had  notice 
of  the  rights  to  light,  air  and  eaves.  That  Darst  was  not  bound  by  the 
terms  of  his  deed  to  warrant  and  defend  the  title  of  said  premises  agains: 
the  claim  for  light,  air  and  eaves.  And  that  no  consideration  passed 
for  said  conveyance. 

2d  Answer.  Darst  did  not  convey  to  Wike  the  par*  of  lot  81  de- 
scribed in  petition,  but  only  his  interest  therein,  the  residue  having  be- 
fore that  time  been  conveyed  to  Stutsman,  including  the  right  to  light, 
air  and  eaves,  over  the  part  conveyed  to  Wike;  and  defendant  denies 
consideration  for  the  conveyance  to  plaintiff.  The  defendant  denies  that 
said  Darst  or  this  defendant  was  bound  to  defend  said  action :  denies  his 
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liability  to  the  plaintiff  or  said  warranty;  and  that  Ach  was  bound  to  pay 
any  sum  further  than  $ioo  and  costs  of  suit. 

This  case  came  before  the  court  upon  a  general  demurrer  to  the 
defendant's  answer,  by  the  plaintiff. 

Haynes,  J. 

The  original  consideration  paid  by  Wikes  to  Darst,  was  properly 
applicable  to  the  subsequent  conveyance  made  directly  to  the  plain- 
tiff; that  there  was,  therefore,  a  valuable  consideration  for  Darst's  deed 
to  plaintiff;  that  Darst  was  bound  by  the  covenant  of  that  deed  against 
incumbrances ;  that  the  right  claimed  and  enforced  by  Stutsman  was  an 
incumbrance  upon  that  part  of  the  lot  conveyed  to  plaintiff;  and  for 
breach  of  that  covenant  Darst's  administrator  is  liable. 

Demurrer  sustained. 

Jordan  &  Vallandigham,  for  plaintiff. 

John  Howard  &  Son,  contra. 


Wills. 

[Montgomery  Superior  Court.] 

*JoserH  A.  Andrew  v.  Samuei,  BRADFORa 

Action  to  Contest  Will  Barked  Two  Years  After  Probate. 

Ad  action  to  cod  test  a  will  cannot  be  maintained  against  legatees  who  were  not 
made  parties  defendant  until  more  than  two  years  after  the  protiate  of  the 
will. 

Petition  filed  to  contest  validity  of  will  of  John  Bradford,  deceased, 
which  was  admitted  to  probate  on  April  3,  1863.  Cross  petition  of  Wil- 
liam Bradford  to  set  aside  the  will  was  filed  March  31,  1865,  and  the 
original  petition  was  shortly  afterwards  dismissed.  Eliza  Bradford  and 
Sarah  Watson,  two  legatees  under  the  will,  were  not  made  parties  cither 
to  the  original  perition  or  cross  petition,  but  were  afterwards,  on  motion 
at  November  term,  1865,  made  defendants  to  cross  petition,  and  both 
answered  that  no  action  was  commenced  against  them  until  more  than 
two  pears  after  the  probate  of  the  will,  and  that  such  action  was  barred. 
To  these  answers  the  plaintiff  in  cross  petition  demurred,  and  the  de- 
murrer was  submitted  upon  briefs  furnished  since  last  term. 

Haynes,  J. 

The  answers  are  a  sufficient  defense  to  said  action,  and  havi.g  failed 
to  make  said  legatees  parties  within  two  years,  the  probate  of  the  will 

*The  iudgment  in  the  case  was  reversed  by  the  Snpreme  Conrt,  opinion  20  Ohio 
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is  binding  as  to  said  parties  and  the  action  cannot  be  maintained  against 
them.    Demurrers  overruled. 

C^nover  &  Craighead,  for  plaintiff. 

£•  S.  Young  and  Houk  &  McMahon,  contnu 


[Montgomery  Superior  Court.] 

John  Antoni  v:  Wendeun  May  et  au 

Gbahtkb  m  Deed  Gaitnot  Hold  Possession  and  Avoid  Paticbnt  of  Purchasi 

MONST. 

Wliere  there  is  sufficient  fraud  in  the  sale  and  conveyance  of  real  estate,  which 
would  Justify  the  rescission  of  the  contract  by  the  grantee,  he  cannot  continue 
to  hold  possession  under  the  deed  and  avoid  the  payment  of  the  purchase 
money. 

The  plaintiff  says,  that  on  February  i6,  1865,  the  defendant  Wende- 
Kn  May,  sold  and  conveyed  to  him  by  a  deed  of  general  warranty,  pur- 
porting to  be  with  release  by  the  wife  of  the  defendant  of  her  dower, 
certain  real  estate  in  German  township,  Montgomery  county,  and,  be- 
sides sold  to  him  certain  personal  property  of  the  value  of  $600 — the  real 
estate  being  valued  at  $3,000.  That  he  paid  the  defendant  $800  in  cash, 
and  promised  to  pay  him  $400  more  as  soon  as  he  was  able  to  do  so ;  and 
in  payment  of  balance^  gave  his  six  promissory  notes,  three  for  $562.96 
each,  to  the  defendant,  or  order,  and  three  for  $281.48  each,  to  Christina 
May  or  order,  who  signed  the  deed  as  the  wife  of  the  defendant,  and  gave 
his  mortgage  to  secure  the  same.  That  he  has  paid  the  defendant  $1,200, 
and  to  Chrisina  May  the  amount  of  the  first  note  and  to  the  defendant 
the  sum  of  $401.63  of  his  first  note.  That  at  the  time  of  the  execution 
and  delivery  of  the  deed,  the  defendant  well  knew  that  Christina  May  was 
not  his  lawful  wife,  and  that  upon  the  representations  of  the  defendant, 
he  believed  her  to  be  his  lawful  wife,  and  that  she  had  full  power  to  re- 
lease dower  in  said  premises ;  that  Peter  May  has  purchased  and  is  now 
the  holder  of  one  of  the  notes  to  Wendelin  May,  and  that  he  had  full 
knowledge  at  the  time  of  purchasing  said  note,  that  it  was  obtained  by 
fraudulent  representations  of  Wendelin;  that  he  took  possession  of  the 
premises  under  said  deed,  and  has  ever  since  remained  in  possession 
thereof,  and  has  made  valuable  improvements  on  the  same ;  that  the  de- 
fendant Wendelin  is  wholly  irresponsible,  and  unable  to  answer  in  dam- 
ages any  claim  upon  his  covenants  of  warranty.  The  plaintiff  asks  that 
the  defendants  may  be  enjoined  from  selling  the  notes  held  by  them, 
and  that  Wendelin  may  be  decreed  to  execute  and  deliver  to  the  plaintiff 
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a  good  and  valid  deed  of  general  warranty,  with  release  of  dower.    The 
defendant,  Wedelin  May,  filed  a  general  demurrer  to  this  petition. 

Haynbs^  J. 

There  was  fraud  in  the  transaction  which  would  has  justified  the  recis- 
fdon  of  the  contract  by  the  plaintiff,  he  could  not  continue  to  hold  posses- 
sion under  the  deed  and  void  the  payment  of  the  purchase  money.  He  had 
as  yet  suffered  no  damage,  and  it  was  only  upon  a  remote  contingency 
that  he  could.  His  only  remedy  would  be  upon  the  warranty  of  the  deed 
in  case  the  wife  of  Wedelin  May  survived  him  and  asserted  her  right  of 
dower. 

Nauerth,  for  plaintiff. 

Clay,  contra. 


Hcecutora  and  Administrators. 

[Montgomery  Superior  Court,  November,  1866.] 

Makia  Kvb  Afplb  V.  Jacob  Applb,  Admr. 

ADMINI8TBAT0B  HA8  NO  TiTLB  TO  NOTB  PATABUB  TO  HeOS  OF  TSSTATOB. 

The  administrator  of  B  has  no  title  to  a  note  and  mortgage  made  by  J,  payable 
to  the  heirs  of  E  after  her  death,  and  can  maintain  no  action  thereon  against 
the  administrator  of  J,  but  the  administrator  of  J  may,  in  a  cross-petition  in 
such  action,  having  made  the  necessary  parties,  and  stating  facts  necessary 
in  a  petition  to  sell  real  estate  to  pay  debts,  obtain  an  order  to  sell  the  real  es- 
tate described  in  the  mortgage. 

Suit  brought  to  foreclose  a  mortgage  made  by  Jacob  Apple  in  his 
lifetime  to  secure  a  note  made  by  him  for  $650,  payable  to  the  heirs  of 
Maria  Eve  Apple,  after  her  decease. 

The  defendant  denying  the  right  of  plaintiff  to  sue  on  said  note  and 
mortgage,  filed  a  cross  petition,  admitting  the  facts  stated  in  the  petition, 
and  setting  up  that  there  was  not  sufficient  personalty  to  pay  debts; 
making  all  the  heirs  party  defendants,  and  praying  authority  to  sell  a 
portion  of  said  mortgaged  premises,  to  pay  said  debts. 

Haynes,  J. 

The  plaintiff  had  no  title  to  said  note  and  mortgage  as  adminis- 
trator, or  right  to  sell  thereon,  and  that  the  defendant  in  his  cross  peti- 
tion having  made  all  the  parties,  and  stated  facts  necessary  in  petition, 
by  administrator  to  sell  real  estate  to  pay  debts,  the  prayer  of  said  cross 
petition  would  be  granted,  and  said  premises  ordered  to  be  sold  by  de- 
fendant for  that  purpose. 

Moyer  &  Thompson,  for  plaintiff. 

Young  &  Gotschall,  contra. 
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Practice —  Usury. 

[Superior  Court  of  Montgomery  County,  April  Term,  1872]. 

♦James  F.  Baldwin  v.  F.  C.  Fox. 

1.  Devise  to  Evade  Laws  Against  Usuuy. 

Wliere  a  party  tias  in  his  possession  money  belonging  to  liis  wife  or  son,  which 
he  agrees  to  loan  to  another  upon  payment  Co  him  of  a  considerable  amount 
for  his  servicee  as  attorney  in  securing  or  negotiating  the  loan,  and  the  only 
service  rendered  was  the  drawing  of  a  check  for  the  amount  and  tilling  up  a 
note,  the  promise  of  the  borrower  will  be  regarded  as  without  consideration, 
and  the  whole  transaction  a  shift  or  devise  to  evade  the  laws  against  usury. 

2.  Practice — Right  to  Open  and  Close  Argument. 

Where,  in  an  action  upon  a  promissory  note,  the  answer  simply  Jenies  that  th« 
plaintiff  is  the  real  party  in  intei^est,  and  the  defendant,  in  the  presentation 
of  testimony,  waives  the  right  to  begin,  the  plaintiff  will  be  entitled  to  open 
and  close  the  argument.  But  an  error  in  8Uw*h  a  matter  would  not  justify 
imposing  further  litigation  unless  it  clearly  appeared  that  a  party  was 
prejudiced  thereby. 

On  motion  for  new  trial. 
LowB,  J. 

The  defendant  seeks  to  have  the  verdict  in  this  case  set  aside,  be- 
cause it  is  said  the  court  erred  in  not  allowing  him  to  open  and  close  the 
argument,  and  because  the  verdict  was  contrary  to  law  and  the  evidence. 

The  petition  alleged  that  the  plaintiff  held  a  promissory  note,  en- 
dorsed in  blank  by  the  payee,  and  that  there  was  due  to  him  fi  3ni  the  de- 
fendant upon  it  a  certain  sum.  for  which  plaintiff  asked  judgment. 

The  answer  was  in  the  following  words,  **The  defendant  denies  that 
the  plaintiff  is  the  real  party  in  interest." 

In  the  presentation  of  the  testimony  the  defendant  waived  his  claim 
of  right  to  begin,  but  afterwards  asserted  his  right  to  open  the  argument, 
which  the  court  refused  him.  The  court  held  that  the  answer  did  pui 
the  plaintiff  to  the  proof  of  his  right  to  maintain  the  action,  and  that  there- 
fore  plaintiff  was  entitled  to  the  opening  and  close ;  that  even  if  a  court 
should  err  in  such  a  matter  it  would  not  be  justified  in  imposing  upon  the 
litigants  the  expense  of  further  litigation,  unless  satisfied  that  the  party 
against  whom  the  error  was  made,  was  substantially  prejudiced  thereby. 
Lexington  Ins.  Co.  v.  Paver,  i6  Ohio,  330;  Lancaster  v.  Colgate,  11 
Ohio  St.,  347. 

That  where  a  party  has  money  in  his  possession  belonging  to  his 
wife  or  son,  which  he  agrees  to  loan  to  another  upon  payment  to  him 
of  a  considerable  amount  for  his  services  as  attorney  in 
securing  or  negotiating  the  loan,  the  only  .  service  rendered 
being    the    drawing    of    a    cliork    for    the    amount    and     the    fill- 


*See  also  next  case  and  Fox  v.  Baldwin,  post. 
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tng  Up  of  a  note,  the  promise  of  the  borrower  ought  to  be  regarded  as 
without  consideration,  and  the  whole  transaction  as  a  shift  and  device  to 
evade  the  laws  against  usury  The  plaintiff  was  allowed  the  alternative 
either  to  enter  a  remiltuf  of  the  usurious  interest  or  submit  to  the  granting 
of  a  new  trial.  Plaintiff  remitted  the  usurious  interest  and  judgment  was 
entered  for  the  balance.     Motion  overruled. 

C.  H.  Baldwin,  for  plaintiff. 

Howard  &  Howard^  contra. 


Partners — Evidence. 

[MoDtgomery  Superior  Court,  March  Term,  1872.] 

♦James  H.  Baldwin  v.  F.  C.  Fox  et  au 

1.  Action  on  Note  Must  be  Bought  bt  Real  Pabtt  in  Intebsbt. 

Ad  action  upon  a  uote  must  be  brought  in  the  name  of  the  real  party  in  Interesc. 
If  the  plaintiff  be  not  the  real  owner  of  the  note,  but  only  a  nominal  party 
substituted  for  the  real  owner,  there  can  be  no  recovery. 

2.  Pbincipal  Bound  bt  Contbact  of  His  Aqbnt  Even  if  Usubious. 

If  a  loan  is  made  by  an  agent  for  his  principal,  such  principal  Is  bound  by  the 
contract  as  made  by  the  agent,  and  if  the  transaction  is  tainted  with  usury. 
It  will  be  available  as  a  defense  to  an  action  on  the  note  in  the  hands  of  a  sub- 
sequent indorsee  of  the  note. 

8.    Testimony  of  Impeached  Witness  Need  Not  be  Disbbgahoed. 

The  value  of  the  word  and  oath  of  a  man  is  estimated  by  the  regard  in  which  he 
is  held  in  the  neighborhood  where  he  is  conversant  but  there  is  no  rule  of  law, 
requiring  that  his  testimony  must  be  utterly  disregarded,  no  nuitter  how  suc- 
cessfully his  reputation  may  have  been  impeached. 

Lowe,  J. 

A  party  may  recover  upon  a  lost  promissory  note  without  giving  in- 
demnity to  the  maker,  if  it  be  shown  that  the  note,  although  negotiable, 
was  not  indorsed,  and  that  the  party  suing  is  still  the  true  bona  fide 
owner  of  the  debt.  There  is  no  possibility  in  such  case  that  the  maker 
can  be  twice  charged,  except  through  perjury,  which  the  law  does  not 
presume,  and  against  which  it  does  not  profess  to  afford  protection.  (4 
Washington,  253;  15  O.,  242;  Story  on  Promissory  Notes,  sec.  451.) 

Demurrer  to  answer  sustained. 

Craighead  &  Munger,  for  plaintiff. 

Sumner  T.  Smith,  contra. 

Suit  was  brought  upon  a  promissory  note,  of  which  the  following 
is  a  copy : 


*See  preoedinir  case,  and  Fox  t.  Baldwin,  post. 
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$225.00.  Dayton,  May  20,  187 1. 

Ninety  days  after  date  we,  or  either  of  us,  promise  to  pay  to  the  or- 
der of  F«  C.  Fox  two  hundred  and  twenty-five  dollars  for  value  received. 

(Signed)    F.  C.  FOX, 

O.  G.  H.  DAVIDSON. 

The  note  is  indorsed  in  blank,  "F.  C.  Fox."  The  defense  was,  that 
plaintiff  is  not  the  real  party  in  interest,  but  that  the  note  belcmgs  to  his 
father,  C.  H.  Baldwin,  and  also  that  the  sum  of  $36,  usurious  interest, 
has  been  paid  upon  it. 

Charge  to  jury. 

Lowe,  J. 

If  the  plaintiff  be  not  the  real  owner  of  the  note,  but  only  a  nominal 
party  substituted  for  the  real  owner,  your  verdict  must  be  for  the  de- 
fendant. If,  on  the  other  hand,  Baldwin,  Sr.,  having  funds  of  his  son  in 
his  possession,  acted  as  his  agent  in  the  investing  and  management  of 
these  funds,  and  this  note  was  bou^t  by  the  father,  with  the  money  of 
the  son,  or,  having  been  bought  with  the  father's  money,  was  trans- 
ferred by  him  to  the  son's  account,  so  that  the  son  is  now  really  the  own- 
er of  it,  he  will  be  entitled  to  recover.  If  the  note  was  indorsed  by  the 
payee  in  blank,  title  to  it  may  well  have  passed  from  father  to  son  with- 
out a  formal  written  indorsement.  If  the  loan  was  made  by  C.  H.  Bald- 
win as  the  agent  for  his  son,  the  son  is  bound  by  the  contract  as  it  was 
made  by  his  father  with  Pox,  and  if  the  transaction  was  tainted  with 
usury,  this  defense,  so  far  as  it  goes,  is  as  available  to  Fox  now,  as  if  the 
action  were  brought  in  the  name  of  C.  H.  Baldwin.  You  are  author- 
ized, under  the  law,  to  disregard  all  shams,  devices,  and  pretences,  and 
look  at  the  substance  of  the  transaction,  and  if,  under  all  the  circum- 
stances, you  are  satisfied  that  the  payments  claimed  by  C.  H.  Baldwin  to 
have  been,  made  to  him  for  his  services  as  Fox's  agent  or  bill  broker,  in 
procuring  money  upon  the  note,  were  really  paid  as  a  consideration  for 
the  loan,  and  as  interest  upon  it,  you  may  regard  the  amount  of  such 
payments  over  and  above  six  per  cent,  interest  on  the  amount  actually 
loaned,  as  usurious,  and  to  be  applied  upon  the  principal.  If  there 
really  was  a  hiring  by  Fox  of  Baldwin,  any  substantial  service  rendered 
in  pursuance  of  said  employment,  will  be  suflicient  to  support  any  pay- 
ments made  by  Fox  to  Baldwin  therefor.  If  nothing  more  was  done  by 
Baldwin,  senior,  than  the  drawing  of  the  check  for  the  original  amount, 
and  the  delivery  of  it  to  Fox,  and  renewing  the  note  when  it  became  due, 
this  is  strong  evidence  tending  to  show  that  the  employment  alleged 
was  a  mere  pretense  and  device  gotten  up  to  avoid  the  laws  against 
usury. 

The  value  of  the  word  and  oath  of  a  man  is  estimated  by  the  regard 
in  which  he  is  held  in  the  neighborhood  where  he  is  conversant.     If  his 
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reputation  is  free  from  stain,  his  testimony  weighs  well;  if  it  is  sullied, 
his  word  will  naturally  and  properly  be  doubted.  What  a  man's  repu- 
tation is  his  fellows  know;  what  his  character  is,  can  be  known  only  to 
the  Searcher  of  hearts.  A  man  may  be  reviled  and  persecuted  unjustly, 
and  the  voice  of  the  people  cannot  be  regarded  as  unerring  as  the  voice 
of  God;  but  it  was  a  well  considered  saying  of  the  most  distinguished 
captain  and  statesman  of  modem  times,  that  while  public  opinion  is  not 
infallible,  it  is  wonderful  how  seldom  it  is  wrong.  A  man  who  takes 
good  care  of  his  character  may,  with  confidence  and  serenity,  leave  his 
reputation  to  take  care  of  itself,  and  the  law  and  human  experience  agree 
that  it  is  a  safe  general  rule  that  the  man  whose  reputation 
for  truth  and  veracity  with  those  among  whom  he  lives  is 
bad,  is  not  to  be  relied  on  to  tell  the  truth  whenever  it 
is  to  his  interest  to  tell  a  lie.  There  is  no  rule  of  law,  however,  peremp- 
torily requiring  you  utterly  to  disregard  the  testimony  of  a  witness,  no 
matter  though  his  general  reputation  may  have  been  successfully  im- 
peached. An  habitual  liar  may  sometimes  tell  the  truth,  so  that  in  every 
case  it  is  necessary  to  leave  it  to  the  jury  to  say,  in  view  of  all  the  circum- 
stances of  the  case,  what  weight  shall  be  given  the  testimony  produced 
before  them.  The  plaintiff  in  this  case  should  not  be  punished  because 
of  the  bad  reputation  of  one  of  his  witnesses,  and  it  should  be  your  sedu- 
lous endeavor  to  discover  the  true  legal  rights  of  the  parties  under  the 
facts  as  they  have  been  adduced  before  you.  When  you  have  found 
these,  it  will  doubtless  be  your  pleasure,  as  it  is  your  duty,  to  render  your 
verdict  accordingly. 

Verdict  in  favor  of  plaintiff  for  $232.87^4. 

Baldwin,  for  plaintiff. 

Howard,  contra. 


Master  Commisaioner. 

(Montgomery  Superior  Court,  February  Term,  1872.] 

Baldwin,  Billings  &  Mitchell  v.  Samuel  K.  Rahn, 

!•    If  Master's  Time  is  Disputed,  it  Must  be  Shown  Affibmatitelt. 

A  master's  office  is  a  branch  of  the  court,  and  his  services  in  the  administration 
of  justice  are  indispensable,  and  when  the  length  of  time  spent  by  a  master  is 
disputed,  it  must  be  shown  affirmatively  by  affidavit 

%    How  Master's  Compensation  Ascebtained. 

Where  there  is  no  such  showing  in  the  case,  the  court  will  ascertain  from  the 
testimony  reduced  to  writing  by  the  master,  within  what  time  the  work 
might  have  been  accomplished,  had  the  parties  addressed  themselves  to  the 
work  assiduously  and  fairly  from  beginning  until  it  was  completed,  and  allow 
such  compensation  as  would  be  reasonable  for  such  services  of  a  person  hav- 
ing the  experience  and  ability  possessed  by  the  master  in  the  case. 
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A  question  as  to  fees  of  Master  Commissioners. 

The  master  in  this  case  has  heretofore  been  sustained  in  his  refusal 
to  make  his  report  until  his  fees  were  paid.  He  now  states  that  his 
charge  is  $500,  and  this  the  plaintiffs  in  whose  favor  the  issues  are  found, 
decline  to  pay,  on  the  ground  that  it  is  excessive.  The  question  was 
tried  to  the  court,  and  evidence  introduced  tending  to  show  the  amount 
of  service  rendered,  and  its  value. 

The  questions  which  required  the  consideration  of  the  master  in 
making  up  his  report,  were  chiefly  questions  of  fact,  and  not  unusually 
difficult  of  solution. 

Lowe,  J. 

The  master's  office  is  a  branch  of  the  court,  and  his  services  in  the 
administration  of  justice  are  indispensable.  There  are  classes  of  cases 
which  it  would  be  impossible  to  determine  without  his  assistance.  The 
expense  of  a  reference  is  often  a  grievous  burden  upon  the  losing  party. 
'i*he  judge  is  paid  out  of  the  general  fund  raised  by  taxation,  while  the 
master  must  be  paid  by  one  or  the  other  of  the  parties  litigant.  The 
present  case  illustrates  the  severity  of  the  burden  which  this  system 
sometimes  imposes ;  the  plaintiflF,  if  the  master's  charge  be  sustained,  be- 
ing required  to  pay  $500—  when  all  that  he  can  by  any  possibility  obtain 
is  a  decree  for  fourteen  or  fifteen  hundred  dollars  against  the  defendant, 
who  confessedly  occupies  a  position  from  which  he  may  have  executions 
or  other  process  in  derision. 

The  fees  of  referees  are  fixed  by  statute  in  New  York  at  three  dollars 
for  every  day  spent  in  the  business  of  the  reference,  but  the  parties  may 
agree  in  writing  upon  other  rates  of  compensation.  (Voorhees'  Code, 
619).  In  this  state  there  is  no  statutory  provision  on  the  subject,  and  no 
fixed  rule  of  practice  in  the  courts.  Formerly,  in  New  York,  it  was  held 
that  an  application  by  a  master  for  an  extra  allowance,  should  state  the 
time  occupied,  and  that  no  allowance  would  be  made  if  his  taxable  fees 
amounted  to  five  dollars  a  day  for  the  time  necessarily  employed.  (4 
Paige,  C.  R.  407.)  In  another  case  in  the  same  state,  although  a  master 
had  traveled  forty  miles  to  attend  a  sale,  and  had  spent  three  days  in  the 
business,  he  was  refused  any  extra  allowance  beyond  the  rate  fixed  by  the 
rule,  ihe  court  finding  that  there  was  no  reason  apparently,  for  employing 
a  master  so  distant  from  the  place  of  sale.  (Hopk.  chg.  R.  228.)  The  de- 
cisions indicate  the  spirit  in  which  courts,  treat  the  question  as  the  com- 
pensation of  masters. 

Concerning  the  length  of  time  occupied  in  the  transaction  of  the 
business,  there  is  no  positive  testimony.  The  counsel  engaged  and  the 
master,  have  given  their  recollection,  but  their  estimates  they  all  admit 
10  be  but  little  better  than  guess  work.  When  the  length  of  time  spent 
l»y  a  master  is  disputed,  it  must  be  shown  affirmatively  by  affidavit. 
(V'oorhees  Code,  501.)     There  is  no  such  showing  in  this  case,  the  most 
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accurate  statements  being  that  the  testimony  was  reduced  to  writing 
from  day  to  day,  with  intervals  adapted  to  the  convenience  of  the  master, 
counsel,  and  parties,  during  a  period  of  from  four  to  six  week.  In  this 
state  of  the  case  it  would  seem  to  be  proper  to  ascertain,  if  we  may, 
within  what  time  the  work  might  have  been  accomplished,  had  the 
parties  addressed  themselves  to  it  assiduously  and  fairly  from  the  begin- 
ning until  it  was  completed. 

In  view  of  all  the  proofs  in  the  case  I  am  satisfied  that  the  testimony 
might  readily  have  been  reduced  to  writing  at  the  rate  of  ten  pages  per 
day,  and  that  the  other  labor  required  of  the  master  in  the  preparation 
of  his  report  might  easily  have  been  dispatched  within  six  days  after 
the  testimony  had  been  completed.  There  being  say  140  pages  of  testi- 
mony, we  thus  find  that  all  of  the  service  rendered  by  the  master  might 
well  have  been  rendered  in  twenty  full  working  days. 

A  very  plausible  objection  to  the  fixing  of  the  fee  upon  such  a  basis 
as  this,  is  that  owing  to  the  failure  of  the  parties  and  the  counsel  to 
attend  with  the  witnesses,  the  performance  of  the  work  in  the  way  in- 
dicated was  an  impossibility ;  that  frequently  a  forenoon,  or  an  afternoon, 
was  broken  in  upon,  and  practically  lost  to  the  master,  though  the  testi- 
mony produced  was  secured  in  an  hour,  and  that,  therefore,  it  is  just  and 
equitable  that  he  should  be  allowed  for  such  fragments  of  time  as  if  they 
were  full  half  days. 

This  proposition  would  have  great  weight  if  the  master  were  under 
the  direction  or  subject  to  the  control  of  the  counsel  or  the  parties,  or 
were  under  obligations  to  adapt  his  proceedings  to  their  convenience ; 
but  the  reverse  of  this  I  think  is  true,  and  the  master,  occupying  for  this  pur- 
pose the  position  of  the  judge,  has  the  right,  with  wise  discretion, 'to 
exercise  absolute  control  over  the  course  of  the  proceedings  before  him. 
(2  Eq.  Dig.  477.)  The  fact,  therefore,  that  it  was  by  his  permission  that 
the  parties  proceeded  at  their  pleasure  and  convenience,  constitutes  a 
sufficient  answer  to  his  claim  for  the  "indirect  damages"  referrrcd  to. 

The  testimony  showed  that  ten  dollars  per  day  for  the  time  actually 
occupied  would  be  a  reasonable  compensation  for  the  services  of  a  person 
having  the  experience  and  ability  presented  by  the  master  in  this  case, 
and  without  desiring  to  be  understood  as  fixing  this  amount  as  a  proper 
allowance  in  any  other  case,  the  court  will  allow  this  sum  for  each  of  the 
twenty  full  days  necessarily  given  to  the  work.  The  fact  that  references 
are  compulsory  upon  parties,  inclines  me  to  think  that  it  will  be  the  duty 
of  the  court,  whenever  I  may  be  called  upon  in  the  future  to  settle  such 
a  controversy  as  this,  to  compress  these  necessary  expenses  within  the 
narrowest  practicable  limits,  leaving  the  parties,  when  they  desire  the 
services  of  an  experienced  and  busy  lawyer,  to  contract  with  him  before- 
hand, as  to  the  rate  of  his  compensation. 

Giinrkel,  for  master. 

Baldwin,  contra. 
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{Montgomery  Superior  Gosrt.1 

Baixou  Bros.  v.  Fbx. 

TcBiFicATiDif  cfr  OnonrAL  Prrmoir  Sumcmfr  on  Amendmkht  Wnvr  ho  Nbv 

ICATTEB  A0DKD*. 

In  an  actioo  upon  an  account,  an  amended  petition  where  the  amendment  does 
not  change  the  statement  of  the  facta,  and  the  same  petition  is  refiled«  wUk 
a  part  stricken  out,  will  not  be  striclcen  from  the  files,  the  yerification  of  tha 
same  petition  l>eing  sufficient. 

Action  brought  upon  an  account  for  $1421.15,  and  interest  from 
February  28,  1867. 

The  defendant  moved  the  court  to  strike  the  fourth  amended  peti- 
tion from  the  files,  because  it  was  not  verified  according  to  law. 

Haynes^  J. 

Where  the  amendment  did  not  change  the  statement  of  the  facts,  and 
the  same  petition  was  refiled,  with  a  part  stricken  out,  that  a  verification 
of  the  same  petition  was  sufficient. 

Lowe  and  Nauerth,  for  plaintiff. 

Craighead  and  Hunger,  contra. 


Ferificaiion. 

[Montgomery  Superior  Court] 

BAttou  Bros.  v.  Fay  &  McGetchiic. 

When  Verification  to  Petition  Insufficient. 

A  yeriflcation  to  a  petition  by  an  agent  which  does  not  aver  that  the  plaintlflb 
are  non-residentB,  and  that  the  facts  stated  are  within  the  personal  knowl* 
edge  of  the  agent,  is  insuflScient 

Motion  to  strike  the  petition  from  the  files,  for  want  of  proper  veri- 
fication. The  petition  was  verified  by  an  affidavit  of  the  agent  of  the 
plaintiffs,  made  before  the  filing  of  the  petition  and  filed  with  it,  setting 
forth  that  the  affiant  was  the  agent  of  the  plaintiffs ;  that  the  claim  was 
just  and  lawful,  and  that  the  full  amount  claimed  was  due,  and  owing  from 
the  defendant  to  the  plaintiff. 

Haynks,  J. 

The  affidavit  is  insufficient,  because  it  did  not  aver  that  the  plaintiffs 
were  non-residents,  and  that  the  facts  stated  were  within  the  personal 
knowledge  of  the  agent. 

Lowe  &  Nauerth,  for  plaintiffs. 

Craighead  &  Munger,  contra. 
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Summons — Judgment. 

[Montgomery  Superior  Court] 

Jacob  Bamberg  v.  Nathan  Haas 

Judgment  Not  Opened  Without  Affidavit  of  Merits. 

Where  a  Bummons  by  mistake  states  the  wrong  time  for  answer  day,  and  judg- 
ment be  taken  by  default  before  the  time  stated,  but  after  the  time  fixed  by 
]aw,  such  judgment  will  not  be  opened  up  on  motion  without  an  affidavit  on 
part  of  the  defendant  or  his  counsel  showing  a  meritorious  defense  to  the 
action  which  he  was  prevented  from  pleading  by  the  mistake  in  the  summona. 

Jacob  Bamberg  (N.  Y.  merchant)  brought  suit  upon  a  stated  ac- 
count for  $1,023  against  Nathan  Haas,  of  Dayton,  on  September  15th. 
The  summons  was  issued  that  day,  and  made  returnable  September  2Sth. 
The  answer  day  by  law  was  October  i;-ith,butthe  clerk  in  issuing  the  sum- 
mons notified  the  defendant  to  answer  by  November  13th.  On  October 
15th,  counsel  for  the  plaintiff  took  judgment  by  default;  and  issued  exe- 
cution to  the  sheriff.  While  the  execution  was  in  the  hand  of  the  sheriff, 
the  defendant  moved  to  open  up  the  judgment  upon  the  ground  that  the 
summons  notified  him  that  he  had  until  November  13th  to  answer  the 
petition.  Counsel  for  plaintiff  thereupon  moved  to  amend  the  summons, 
under  sec.  137  of  the  code,  so  as  to  make  it  conform  to  law. 

The  two  motions  were  heard  together.  Counsel  for  defendant  in- 
sisted that  the  summons  was  defective  and  should  be  amended ;  and  that 
after  it  was  amended  he  should  have  the  same  time  to  answer  as  to  an 
original  summons.. 

But  plaintiff's  attorney  insisted  that  this  was  a  clerical  error,  which 
should  be  corrected ;  that  the  law  fixed  the  answer  day,  which  could  not 
be  changed,  purposely  or  accidentally,  by  the  clerk;  that  everybody  is 
presumed  to  know  the  law,  and  hence,  the  defendant  is  charged  with 
knowledge  that  he  should  answer  by  Octobci*  13th,  that  the  summons 
should  be  amended  according  to  law;  that  when  so  amended  the  judg- 
ment was  not  necessarily  opened  up,  unless  the  defendant  would  make 
an  affidavit,  or  his  counsel  a  statement,  that  there  was  a  meritorious  de- 
fense to  the  action  which  he  was  prevented  from  pleading  in  time  by  the 
mistake  in  the  summons.  As  no  affidavit  had  been  filed,  and  no  state- 
ment had  been  made,  or  could  be  made,  of  a  good  defense,  counsel  in- 
sisted that  the  judgment  should  stand;  and  cited  103,  137,  140  and  538  of 
the  code,  and  9  O.  S.  R.,  519,  528,  in  support  of  their  propositions. 

Haynes,  J. 

A  summons  may  be  amended  if  the  amendment  is  not  necessary 
but  proper  and  a  motion  to  open  up  will  be  overruled  where  defendant 
made  no  showing  of  a  meritorious  defense. 

Houk  &  McMahon,  counsel  for  plaintiff. 

James  H.  Baggott,  Esq.,  and  John  A.  Baggott,  Esq..  counsel  for 

defendant. 
2  Mont 
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Husband  and  Wife. 

(Montgomery  Superior  Court,  June  Tern, 

*  Catherine  Barkman  v.  Henry  Hartmak. 

1.  OoifTBACT  T^  Support  Husband  and  Wife. 

Under  a  bnnd  and  mortgage  for  the  support  and  maintenance  of  a  husband  and 
wife  during  their  joint  lives,  or  of  the  survivor  of  them,  the  husband  may  re- 
lease suit  right  as  ha  J  actually  accrued  to  his  wife  during  her  life,  and  as- 
sume himself  her  support  and  maintenance  as  his  marital  duty ;  and  the  wife 
can  not,  after  the  husband's  death,  maintain  an  action  for  her  support  during 
his  life. 

2.  Same — Power  of  Husband  to  Release  Contract  as  to  Wife. 

The  support  and  maintenance  secured  to  the  wife  under  such  bond  and  mort- 
gage in  the  event  of  her  surviving  her  husband,  is  not  a  right  claim  or  chose 
in  action  accruing  to  her  during  coverture ;  and  therefore  the  husband  has  no 
power  to  release  or  otherwise  dispose  of  it.  Her  right  to  the  provision  when 
once  made  nuJ  secured  to  her,  continues  until  she  relinquishes  it. 

The  petition  alleges  that  on  the  21st  day  of  September,  1843,  John 
Barkman  made  his  obligation  in  writing  and  therein  bound  himself  his 
lieirs  and  legal  representatives  to  comfortably  support  and  maintain  Daniel 
Barknian  (since  deceased)  and  the  plaintiff,  his  wife  during  their  natural 
lives,  with  a  comfortable  residence  arid  necessary  clothing,  food,  medicine, 
etc.  That  in  consideration  of  said  promise,  the  said  Daniel  and  Catharine 
Barkfnan  conveyed  to  John  Barkman,  by  warranty  deed,  cfertain  real 
estate. 

That  as  an  duditional  consideration,  Daniel  Barkman  gave  to  John 
Barkman  a  large  amount  of  personal  property  to  the  value  of  $500. 

That  in  order  to  secure  the  performance  of  the  obligation  John 
Fiarkman  on  the  21st  of  September,  1843,  executed  a  mortgage  deed 
to  Daniel  and  Catharine  Barkman  for  the  same  premises,  and  thereby 
pledged  the  same  to  them  or  the  survivor  of  them  for  the  faithful  perfor- 
mance of  the  agr^^ment.  That  John  Barkman  continued  to  perform  his 
part  of  the  contract  until  January  ist,  185 1,  but  from  that  date  until  the 
time  of  his  death,  on  the  25th  of  October,  1855,  he  refused  to  maintain 
and  support  the  plaintiff,  and  that  since  his  death  his  legal  representa- 
tives have  utierlv  failed  and  refused  to  perform  the  contract. 

Plaintiff  avers  that  from  January  i,  1851,  to  January  i,  1861,  it  was 
worth  for  her  own  support  at  the  rate  of  $300  per  annum,  and  from  Jan- 
uary I,  tS6i.  to  September  i,  1865,  at  the  rate  of  $400  per  annum. 

Plaintiff  asks  judgment  for  $4,4c')6.66  and  interest  and  for  sale  of 
mortgaged  premises. 

The  defendants,  Henr>'  and  Mary  Hartman,  for  answer  allege,  that 
in  the  month  of  October,  1S46,  Daniel  Barkman  cancelled  the  agreement 


*  8ee  also  three  following  cases. 
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entertd  into  with  John  Barkman,  in  1843,  ^tnd  John  Barkman  deeded  to 
Daniel  and  Catharine  Barkman  a  life  estate  in  the  premises  formerly 
deeded  to  him  by  Daniel  Barkman,  and  also  agreed  to  re-deliver  to 
Daniel  Barkman  all  the  personal  property. 

That  Catherine  Barkman  has  been  in  undisturbed  possession  of  the 
premises  from  the  date  of  the  release  until  the  present  time. 

The  plaintiff,  for  reply  to  the  answer  of  Henry  and  Mary  Hartman 
says  that  they  have  not  been  released  from  the  obligations  and  duties 
of  the  contract  of  John  Barkman.  That  the  possession  of  the  premises 
has  been  continued  in  pursuance  of  said  contract,  and  as  to  the  defend- 
ant's, has  been  a  part  performance  of  the  same  since  the  death  of  Daniel 
Barkman.  The  plaintiff  denies  that  her  possession  has  been  in  pursuance 
of  any  other  agreement  than  the  contract  made  by  John  Barkman. 

The  defendant  filed  a  general  demurrer  to  the  plaintiff's  reply. 

Haynes,  J. 

The  bond  and  mortgage  made  by  John  Barkman,  upon  the  con- 
sideration of  the  conveyance  to  him  by  Daniel  and  Catharine,  secured  a 
provision  and  maintenance,  not  only  to  the  two  during  their  joint  lives, 
but  to  Catharine  after  the  death  of  Daniel,  if  she  survived  him.  Daniel 
Barkman  could  of  course  release  any  rights  to  a  maintenance  that  he 
acquired  under  the  bond  and  mortgage.  He  might  also  release  any  such 
right  that  actually  accrued  to  his  wife  during  her  own  life,  and  assume  to 
himself  what  was  really  him  marital  duty,  her  support  and  maintenajice, 
and  she  cannot,  after  his  death,  maintain  an  action  for  her  support  during 
his  life.  But  the  petition  shows  that  he  is  dead,  and  she  survives  him. 
The  maintenance,  secured  to  her  in  the  event  of  her  surviving  him,  was 
not  a  right  claim  or  chose  in  action  accruing  to  her  during  coverture. 
Her  husband  therefore  had  no  power  over  it  to  release  or  otherwise  dis- 
pose of  jt.  Her  right  to  the  provision  when  once  made  and  secured  to 
her.  continues  until  she  relinquishes  it.  She  denies  that  she  holds  posses- 
sion of  the  land  by  the  conveyance,  by  John  to  Daniel  and  herself  for 
their  lives,  and  avers  that  she  occupies  only  in  pursuance  of  the  provision ; 
which  rebuts  any  presumption  of  her  affirmation  of  the  release,  or  that 
she  is  holding  the  consideration  of  it  inequitably.     Demurrer  overruled. 

Belville  &  Thompson,  for  plaintiff, 

Lowe  &  Nauerth,  contra. 
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JSeleass. 

[Montgomery  Superior  OourtJ 

♦Catherine  Barkman  v.  Henry  Hartman. 

AOQT71E8CIKO  IN  RELEASE  BT  WlUE — ShE  RaTDTIES   IT. 

Where  plaintiff  did  not  join  with  her  husband  In  a  release  executed  by  him  of  a 
contract  for  support  of  herself  and  husband,  but  has  been  in  possession  of  Um 
property  given  as  consideration  for  such  release  from  the  date  of  such  release 
until  now,  she  thereby  adopts  and  ratifies  the  release. 

This  case  was  submitted  to  the  court  on  demurrer  of  plaintiff  to  the 
answer  of  Henry  Hartman  and  wife.  This  action  was  founded  on  a 
contract  made  in  1843,  between  plaintiff  and  her  husband,  and  John 
Barkman,  their  son,  binding  himself,  his  heirs  and  legal  representatives 
to  support  and  maintain  the  plaintiff  and  her  husband  during  their  nat- 
ural lives. 

Plaintiff  in  her  petition  asserted  that  this  contract  had  not  been  ful- 
filled by  John  Barkman  and  defendants  since  1851,  and  claims  damages 
in  the  sum  of  $4466.66,  mth  interest.  Defendants  answered  that  they 
were  released  from  their  contract  by  plaintiff's  husband  in  1846,  in  con- 
sideration of  a  life-estate  to  himself  and  wife  in  certain  premises;  and 
that  although  plaintiff  did  not  join  with  her  husband  in  said  release,  she 
has  been  in  possession  of  the  said  property  from  the  date  of  said  release 
until  now — thereby  adopting  and  ratifying  the  release  from  the  former 
contract. 

Haynes,  J. 

Demurrer  overruled. 

W.  H.  Belville,  for  plaintiff. 

Lowe  &  Nauerthf  contra. 


Trusts. 

[Montgomery  Superior  Court] 

tDANiEi,  G.  Barkman  v.  Mary  Hartmak. 

Tbust  Oanitot  Bs  Established  on  Absolute  Deed. 

A  trust  can  not  be  established  by  parol,  in  favor  of  a  grantor,  as  to  a  deed  abM- 
lute  on  its  face. 

This  is  an  action  brought  in  June,  1865,  asking  that  a  deed  made  by 
this  plaintiff  to  his  brother,  the  grantor  of  the  defendants  in  March,  1845, 

*  See  also  preceding  and  the  two  following  cases. 
t8ee  also  the  two  preceding  and  the  following  case; 
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absolute  on  its  face  for  an  expressed  consideration  of  $300,  be  declared 
a  trust,  and  that  the  defendants  who  are  charged  with  notice,  be  or- 
dered to  re-convey  to  plaintiff.  The  defendants  deny  the  trust  and  the 
want  of  consideration,  and  plead  in  bar  that  the  said  trust  was  not 
granted  or  declared  in  writing,  and  that  the  deed  of  plaintiff  acknowl- 
edges receipt  of  the  consideration  aforesaid,  viz.:  $300.  To  this  plea 
plaintiff  demurred  and  the  question  thereby  made,  was:  Can  a  trust 
be  established  by  parol  in  Ohio,  in  favor  of  a  grantor  in  the  face  of  his 
absolute  deed,  acknowledging  receipt  of  valuable  consideration. 

A  similar  question  has  been  presented  to  the  Supreme  Court  of  our 
state,  twice  within  the  last  few  years,  once  in  Miller  v.  Stokely,  5  O.S. 
R.,  194,  and  again  in  the  very  recent  case  of  Stall  v.  Macalester,  only  a 
newspaper  report  of  which  has  at  this  time  been  published,  and  both 
times  it  has  been  evaded,  the  court  holding  that  if  such  a  trust  can  be  es- 
tablished by  parol,  it  must  be  by  indubitable  prooiF. 

Havnes,  J. 

The  court,  held  in  this  case  that  it  cannot  be  done  at  all  by  parol, 
and  the  demurrer  stands  overruled. 
Houk  &  McMahon,  for  plaintiff. 
Lowe  &  Nauerth^  contra. 


SeleMe. 

[Montgomery  Superior  Coart,  May  Term,  1809.] 

*  Catherine  Barkman  v.  Daniel  Kiser,  Exr. 

B1QBT8  Undbb  Mobtoage  to  Secure  Performance  of  Contract  to  Support  Hu8~ 

BAND  AND  WiFE. 

Wbere  B.,  by  written  contract,  bound  himself,  his  heirs,  and  lega]  represeota- 
tives,  to  completely  support  and  maintain  the  plaintiff  and  her  husband  dur- 
ing their  lives,  and  to  secure  the  performance  of  the  obligation,  said  B.  exe- 
cuted a  mortgage  to  the  plaintiff  and  her  husband,  on  the  premises  conveyed  to 
B.  in  consideration  of  such  contract,  and  afterwards  a  new  contract  was  en* 
tered  into  between  B.  and  plaintifTs  husband  which  cancelled  and  annulled 
the  former  obligation,  and  the  same  property  reconveyed  to  the  husband,  and 
alt  the  obligations  of  the  new  contract  fully  performed  by  B.  with  the  full 
knowledge  of  the  plaintiff,  who  continued  to  hold  the  property  by  leasing  the 
same  after  her  husband's  death,  she  will  be  presumed  to  have  approved  and 
ratified  the  new  contract,  and  she  cannot  therefore  recover  under  the  mort- 
case. 

The  plaintiff  avers  that  John  Barkman,  on  September  21,  1843,  en- 
tered into  a  written  contract,  and  bound  himself,  his  heirs  and  legal  rep- 
resentatives, to  completely  support  and  maintain  Daniel  Barkman  and 

*8ce  alao  the  three  cases  preceding. 
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the  plaintiff,  wife  of  Daniel  Barkman,  during  their  lives;  that  in  consid- 
eration of  said  promise,  Daniel  Barkman  and  wife  conveyed  to  John 
Barkman  six  acres  of  land  in  Madriver  township,  and  also  a  large 
amount  of  personal  property ;  that  in  order  to  secure  the  performance  of 
the  obligation,  John  Barkman  executed  a  mortgage  to  Daniel  and  Cath- 
arine Barkman  for  the  premises  above  mentioned,  and  thereby  pledged 
the  same  to  them,  or  the  survivor  of  them,  as  security  for  the  faithful 
performance  of  the  obligation ;  that  John  performed  his  part  of  the  con- 
tract until  October.  1846,  from  which  time  until  his  death  in  October, 
1856,  he  neglected  and  refused  to  maintain  plaintiff,  and  has  entirely 
failed  to  perform  his  part  of  the  contract;  and  since  his  death  his  legal 
representatives  have  neglected  and  refused  to  maintain  plaintiff  accord- 
ing to  the  agreement. 

Daniel  Barkman  died  May  18,  1862,  since  which  time  plaitniff  has 
been  compelled  to  labor  for  her  own  support;  that  from  May  18,  1862, 
it  was  worth  for  her  support  and  maintenance  $400  per  annum. 

Judgment  asked  for  $2,400  and  interest,  and  sale  of  mortgaged 
premises. 

Defendants  Henry  and  Mary  Hartman  say  that  subsequent  to  the 
written  obligatory,  set  up  in  petition,  to-wit,  in  Ocotber,  1846,  John 
Barkman  and  Daniel  Barkman  entered  into  a  new  contract,  which  can- 
celled and  annulled  the  former  obligation,  and  the  same  property  re- 
conveyed  to  Daniel  Barkman;  that  John  Barkman  delivered  the  per- 
sonal property  back  to  Daniel  Barkman,  and  fully  performed  all  his  ob- 
ligations under  the  new  contract;  that  the  plaintiff  never  demanded  of 
John  Barkman  or  his  legal  representative,  the  performance  of  the  con- 
tract mentioned  in  plaintiff's  petition,  but  on  the  contrary  knew  of  the 
subsequent  contract,  and  ratified  the  same,  and  ever  since  its  execution 
has  received,  and  still  is  receiving  the  benefits  thereof ;  that  Daniel  Bark- 
man continued  in  possession  of  the  property  until  his  death,  and  since 
that  time  plaintiff  has  occupied  it  and  had  exclusive  possession  of  it.  and 
that  the  value  of  the  use  and  occupation  of  the  same  has  been  equalized 
to  a  sum  sufficient  for  her  comfortable  maintenance. 

Plaintiff,  for  a  reply,  says  that  she  was  not  in  any  way  a  party  to  tHe 
new  agreement:  that  she  had  no  knowledge  of  it  previous  to  the  com- 
mencement of  this  action ;  that  the  original  contract  was  not  in  any  way 
effected  by  this  new  contract  as  to  the  rights  of  plaintiff ;  she  denies  that 
she  knew  of  the  subsequent  contract,  and  ratified  the  same,  and  denies 
having  received  any  benefit  from  it ;  that  her  occupation  of  the  premises 
has  been  in  oursuance  of  original  agreement,  but  denies  that  the  occu- 
pancy has  been  sufficient  for  her  support,  but  on  the  contrary  has  been 
a  source  of  damage  to  render  the  same  tenantable. 

Haynes,  J. 

The  plaintiff  must  have  known  of  Daniel  Barkman's  release  to  John 
of  the  obligation  to  maitain  himself  and  wife,  and  of  the  re-ocnveyance 
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and  re-transfer  of  the  real  and  personal  property  to  her  husband  and 
herself,  and  that  by  continuing  to  hold  the  property  and  by  leasing  the 
same  after  his  death  till  the  present  time,  she  has  shown  that  she  ap- 
proved and  ratified  that  arrangement  and  accepted  the  provision  thus 
made  for  her  in  lieu  of  the  former  one,  and  held  that  she  qould  nOt  there- 
fore recover  under  the  mortgage. 

Judgment  for  defendants.  ' 

Belville  &  Thompson,  for  plaintiff. 

T.  O.  Lowe  and  Younk  &  Gottschall,  contnu 


Intoxicating  Liquors. 

[Montgomery  Superior  Coart,  January  Term,  t872.] 

Mary  Jane  Barret  v.  Jacob  Swartztrauber  ET  al. 

t.    Action  may  be  Brought  Jointly  Against  Liquob  Selleb  and  Owner  or 
Lessee. 

An  action  may  properly  be  brouglit  under  section  7  of  tlie  act  to  provide  against 
the  evils  resulting  from  the  sale  of  intoxicating  liquors,  passed  May  1,  1>C>4. 
and  as  amended  April  18,  1870,  against  both  the  person  who  illegally  sells  o** 
gives  away  intoxicating  liquors,  and  the  owner  or  lesse  who  knowingly  permit m 
such  sale  or  giving  away,  and  a  petition  asking  Judgment  against  them  both, 
is  not  demurrable  upon  the  ground  that  there  is  an  improper  joiner  of  parties 
defendant. 

2.    Selling  Liquob,  to  be  Actionable,  Must  be  that  Forbidden  bt  Law. 

The  selling  or  giving  intoxicating  liquors  which  lays  the  foundation  for  such 
action  is  such  selling  or  giving  away  as  is  forbidden  by  law. 

8.    That  Constbuction  Will  be  Adopted  Which  Suppobts  the  Pleading. 

Where  the  language  of  the  petition  admits  of  two  different  constructions,  the 
court  upon  demurrer,  will  adopt  that  one  which  tends  to  support  the  plead- 
ing. 

The  petition  alleges  that  Swartztrauber  on  July  21,  1871,  sold  and 
delivered  to  plaintiff's  husband,  Albert  P.  Barrett,  intoxicating  liquors 
whereby,  on  the  same  day,  he  became  intoxicated ;  Swartztrauber  there- 
by causing  the  intoxication  of  said  Barrett;  that  said  liquor  was  thus 
sold  and  delivered  in  a  building  in  Dayton  owned  by  defendant  Wol- 
laston,  and  leased  by  him  to  Swartztrauber  with  full  knowledge  that  in- 
toxicating liquors  were  sold  therein  to  be  drank  therein ;  and  that  at  the 
time  of  the  sale  complained  of,  he  knowingly  permitted  such  liquors  to 
be  there  sold,  to  be  drank  upon  the  premises,  in  violation  of  law;  that 
the  said  Barrett,  while  so  intoxicated,  assaulted  the  person  of  the  plain- 
tiff, and  threatened  to  kill  her,  and  put  her  in  great  danger,  and  com- 
pelled her  to  abandon  her  house  and  home ;  that  said  Barrett,  while  so 
intoxicated,  broke  up  and  destroyed  plaintiff's  household  furniture  to 
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the  value  of  fifty  dollars ;  that  said  Barrett,  while  so  intoxicated,  and  in 
consequence  of  said  intoxication,  was  then  and  for  a  long  time  thereafter 
to-wit:  for  the  space  of  one  week  and  up  to  the  commencement  of 
this  suit,  incapable  of  attending  to  his  usual  business  and  work,  and 
provided  said  plaintiff  no  menas  of  support  whatever,  and  she  the 
said  plaintiff,  was  during  all  that  time,  compelled  to  attend  upon  and 
nurse  the  said  Albert  P.  Barrett  and  provide  him  and  his  minor  chil- 
dren with  necessary  food,  by  her  own  labor  and  industry,  to  her  dam- 
age two  thousand  dollars. 

The  seventh  section  of  "an  act  to  provide  against  the  evils  re- 
sulting from  the  sale  of  intoxicating  liquors  in  the  state  of  Ohio,"  pass- 
ed May  I,  1854,  as  amended  on  the  i8th  of  April,  1870,  (67  O.  Laws» 
102,)  provides,  "that  every  wife,  child,  parent,  guardian,  employer  or 
other  person,  who  shall  be  injured  in  person  or  property,  or  means  of 
support  by  any  intoxicated  person,  or  in  consequence  of  the  intoxica- 
tion, habitual  or  otherwise,  of  any  person,  such  wife,  etc.,  shall  have  a 
right  of  action  in  *  *  *  her  own  name  severally  or  jointly  against  any 
person  or  persons  who  shall  by  selling  or  giving  intoxicating  liquors 
have  caused  the  intoxication  in  whole  or  in  part,  of  such  person  or  per- 
sons, and  the  owner  of  lessee  or  person  or  persons  renting  or  leasing  any 
building  or  premises  having  knowledge  that  intoxicating  liquors  are 
to  be  sold  therein  in  violation  of  law,  or  having  leased  the  same 
for  other  purposes  shall  knowingly  permit  intoxicating  liquors  so  be 
sold  in  such  building  or  premises,  that  have  caused  the  intoxication 
in  whole  or  in  part,  of  such  person  or  persons,  shall  be  liable  severally 
or  jointly  with  the  person  or  persons  selling  or  giving  intoxicating 
aforesaid,  for  all  damages  sustained,  as  well  as  exemplary  damages. 

Lowe,  J. 

An  action  may  properly  be  brought  under  the  foregoing  statute 
against  both  the  person  who  illegally  sells  or  gives  away  intoxicating 
liquors,  and  the  owner  or  lessee  who  knowingly  permits  such  sale  or 
giving  away,  and  a  petition  asking  judgment  against  them  both,  is 
not  deipurrable  upon  the  ground  that  there  is  an  improper  joinder  of 
parties  defendant. 

2.  The  selling  or  giving  intoxicating  liquors  which  lays  a  founda- 
tion for  an  action  like  this,  is  such  a  selling  or  giving  away  as  is  for- 
bidden by  law. 

3.  Where  the  language  of  a  petition  admits  of  two  different  con- 
structions, the  court,  upon  demurrer,  will  adopt  that  one  which  tends 
to  suppon  the  pleading.  The  petition  contains  the  averments  that 
Swartztrauber  sold  and  delivered  liquor  to  Barrett,  whereby  on  the 
same  day  he  became  and  was  intoxicated;  also,  that  WoUaston  then 
and  there,  and  at  the  time  of  said  sale  knowingly  permitted  such  in- 
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toxicating  liquors  to  be  sold  in  said  building,  to  be  drank  therein,  in 
violation  of  law.  These  allegatons,  under  the  liberal  view  referred  to, 
may  be  regarded  as  amounting  to  an  averment  that  the  sale  by  Swartz- 
trauber to  Barrett  was  in  violation  of  law.    Demurrer  overruled. 

Young  &  Gottschall,  for  plaintiff. 

Clay,  for  defendant. 


Slander. 

[Montgomery  Superior  Court] 

John  Bbbson  v.  David  Rbbsh. 

1.  Slaivbd,  PBOor  or  Reasonable  Suspicion  a  Defense. 

In  an  action  for  slander,  in  calling  the  plaintiff  a  thief,  It  la  a  defense  to  show 
that  at  the  time  the  plaintiff  was  in  the  employ  of  defendant,  who  missed 
certain  articles  doring  that  time,  and  had  good  reason,  and  did  suspect  plaintiff 
of  having  stolen  them. 

2.  Same — Defendant  Must  Believe  Chaboe  to  be  Tbub. 

But  if  the  defendant  did  not  believe  such  charge  to  be  true,  but  used  the  ooca* 
sion  as  a  pretext  to  injure  the  plaintiff,  then  the  plaintiff  would  be  entitled  to 
recover. 

The  plaintiff  John  Beeson  sued  David  Reese  for  using  the  following 
language  to  him.  "You  are  a  d — d  thief !  You  stole  my  goods,"  laying 
his  damages  at  $2,ouo. 

The  defendant  admitted  the  speaking  of  the  words,  but  claimed  that 
the  occasion  upon  which  he  used  them  justified  him  in  so  doing — in  other 
words  he  pleaded  it  as  a  privileged  communication.  His  answer  alleged 
that  the  plaintiff,  Beeson,  was  in  his  employ  as  a  journeyman  tailor ;  that 
during  his  employment,  articles  of  clothing,  cloths,  etc.,  were  missed  by 
him ;  that  he  suspected  and  had  good  reason  to  suspect  Beeson  of  taking 
them ;  and  that  so  delieving,  he  charged  him  with  having  stolen  them, 
believing  so  in  good  faith  at  the  time,  and  discharged  him  from  his  service. 

The  plaintiff  denied  that  the  defendant  had  lost  anything,  or  had 
reason  to  suspect,  etc.,  etc.  It  is  to  be  observed  that  it  was  not  pleaded 
nor  claimed  that  the  words  were  true,  but  that  circumstances  warranted 
Reese  in  thinking  so  at  the  time. 

The  defendant  claimed  the  opening  and  closing  of  the  testimony, 
which  was  granted  after  short  argument. 

Charge  TO  JURY. 

Haynes,  J. 

If  the  jury  found  that  Beeson  was  in  Reese's  employ,  and  certain 
articles  were  missed  during  that  time,  and  found  also  that  Reese  had  good 
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reason  to  suspect,  and  did  suspect  Beeson  of  having  stolen  them,  he  had 
a  right  to  charge  Beeson  with  it,  either  in  a  settlement  or  in  a  conversa- 
tion about  their  business  affiairs ;  but  that  Reese  should  prove  that  he  had 
such  grounds  for  his  suspicions  as  would  justify  a  reasonable  man  in 
believing  them  to  be  true.  If  the  jury  found  that  Reese  did  not  believe 
them  to  be  true,  but  used  the  occasion  as  a  pretext  to  injure  the  plaintiff, 
the  plaintiff  was  entitled  to  damages. 

Verdict  for  the  defendant. 

Conover  &  Craighead,  for  plaintiff. 

Houk  &  McMahon,  contra. 


Negligence. 

[Montgomery  Common  Pleas,  June  Term,  1807.] 

♦Alonzo  Bei^den  V.  D.  &  M.  Ry.  Co.,  et  au 

1.  Nbglioence — Rule  as  to  Proof. 

In  an  action  against  a  railroad  company  for  damages,  for  "negligently  and  care- 
leBsIy  running  its  locomotive  on  and  over  a  mare  and  killed  her,  to  entitle  the 
plaintiff  to  recover  on  the  allegations  of  the  petition,  he  must  show  that  at 
the  time  of  the  killing  of  the  mare  the  locomotive  was  carelessly  and  negli- 
gently run  on  and  over  the  animal  in  question. 

2.  Averments  Amounting  to  Denial  of  Neglioence. 

Corporations  act  through  and  by  their  agents  and  employees;  the  carelessneM 
of  an  agent  or  employee  is  the  carelessness  of  the  corporation;  the  averments 
in  an  answer,  therefore,  in  such  action,  that  the  mare  was  hit  by  the  locomo- 
tive, without  any  fault  or  carelessness  of  the  employees  of  the  defendants,  and 
that  the  killing  of  the  mare  was  accidental  and  unavoidable,  is  a  substantial 
denial  of  any  negligence  on  the  part  of  the  defendants. 

8.      Ck>UNTERCLAIM   FOR  DELATING   TRAINS. 

In  an  action  against  a  railroad  company  for  damages  for  killing  a  mare,  the 
defendant  may  plead  by  way  of  counterclaim  the  negligence  of  the  plaintlflF 
in  turning  the  mare  into  an  open  field  where  it  went  upon  the  track  and  ob. 
structed  it  and  delayed  the  train  to  its  damage,  without  avering  facts  to  show 
that  it  had  complied  with  the  statute  in  regard  to  fencing  its  track. 

4.    Question  as  to  Proximate  Cause  of  Injury. 

Whether  the  killing  of  a  blind  horse,  which  had  been  turned  into  a  field  through 
which  an  unfenced  railway  was  operated,  was  the  natural  and  probable  result 
of  the  act  of  turning  the  horse  into  the  field,  and  therefore  the  proximate 
cause  of  the  injury,  is  a  question  for  the  jury. 

On  Dbmurrbr. 

The  petition  sets  forth  that  on  October  30,  1864,  the  defendants 
negligently  and  carelessly  run  their  locomotive  on  and  over  the  mare  of 
the  plaintiff,  and  killed  her,  for  which  he  claimed  $75.00  damages. 

The  defendants  filed  an  answer  and  counterclaim  in  the  answer, 
denying  any  negligence  or  carelessness  of  the  employees  of  the  defendants, 

*  For  charge  to  jury  see  following  case. 
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and  aver  that  the  plaintiff  was  guilty  of  negligence  and  recklessness  and 
also  that  the  killing  of  the  mare  was  accidental  and  unavoidable.  And 
also  set  up  a  counterclaim  for  $200  damages  in  the  delaying  of  the  trains 
and  mails,  and  the  breaking  of  connection  with  other  lines  of  railroads. 

To  this  answer  and  counterclaim,  the  plaintiff  filed  a  general  de- 
murrer. 

Smith,  J. 

A  question  of  pleading  of  some  interest  is  presented  in  this  case.  It 
is  claimed  in  ar^^iment  by  plaintiff's  counsel,  that  there  is  in  the  defend- 
ants answer,  no  allegation  denying  the  averments  of  the  petition,  that 
the  mare  was  killed  through  the  carelessness  and  negligence  of  the  de- 
fendants. 

The  claim  of  the  plaintiff,  as  stated  in  the  petition,  is  that  the  de- 
fendants "negligently  and  carelesslv  run  their  locomotive  on  and  over  the 
mare,  and  killed  her."  That  is  the  only  act  of  negligence  complained  of ; 
and  it  is  from  that  act  of  negligence,  the  earless  running  of  the  locomotive, 
that  the  injury  is  claimed  to  have  resulted.  To  entitle  the  plaintiff  to 
recover  in  this  case  on  the  allegations  of  this  petition,  he  must  show  that 
at  the  time  of  the  killing  of  the  mare  the  locomotive  was  carelessly  and 
negligently  run  on  or  over  the  animal  in  question.  Corporations  act 
through  and  by  their  agents  and  employees ;  the  carelessness  of  an  agent 
or  employee  is  the  carelessness  of  the  corporation ;  if  the  agents  or  em- 
ployees of  these  defendants  neglii^cntly  and  carelessly  ran  the  locomotive 
over  the  mare  and  killed  her,  tliat  was  in  law  the  act  of  the  defendants 
themselves.  The  averment  in  the  answer,  therefore,  that  the  mare  was 
hit  by  the  locomotive,  without  any  fault  or  carelessness  of  the  employees 
of  the  said  defendant,  and  that  the  killing  of  the  mare  was  accidental,  and 
unavoidable,  is  in  my  opinion  a  substantial  denial  of  any  ncjc^Iigence  on 
the  part  of  the  defendants.  It  would  have  been  more  technical  and  arti- 
ficial to  have  used  the  term  defendants  instead  of  the  employees  of  the  de- 
fendants ;  but  looking  at  the  injury  complained  of,  the  manner  in  which 
it  is  alleged  to  have  been  committed,  and  the  fact  that  these  defendants 
were  incorporated  companies,  the  denial  of  ncglig;encc  in  the  answer,  is 
good  on  general  demurrer,  under  the  code. 

The  answer  further  avers  that  the  mare  of  the  plaintiff  was  blind. 
and  was,  by  the  plaintiff,  on  or  about  the  day  in  the  petition  mentioned, 
carelessly,  negligently,  and  recklessly,  turned  into  a  open  field,  through 
and  over  which  the  track  and  cars  of  the  defendants  were  laid  and  run, 
and  that  said  blind  mare  suddenlv  and  when  the  train  of  said  defendants 
was  within  one  hundred  feet,  sprang  upon  the  track  and  was  hit  by  the 
locomotive. 

This  averment  in  the  answer  is  not  made,  as  I  understand  it,  upon 
the  ground  that  the  plaintiff  in  turning  his  mare  into  an  open  field,  violated 
any  law,  or  that  he  was  prohibited  by  any  legislative  enactment,  from 
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SO  doing;  but  that  in  so  doing  and  doing  it  carelessly,  negligently,  and 
recklessly,  his  own  negligence  and  recklessness,  contributed  to  the  injury 
sustained  by  the  plaintiff,  and  were  its  proximate  cause.  In  that  light, 
and  that  extent,  the  fact  in  my  opinion,  is  well  pleaded,  and  is  therefore 
admitted  by  the  demurrer. 

But  it  is  further  insisted  by  the  plaintiffs  counsel,  that  at  the  time 
of  the  commission  of  the  alleged  injury  the  defendants  were  bound  by 
the  then  existing  statutes  to  have  enclosed  their  road  with  a  suitable 
fence ;  that  it  appears  from  the  answer  that  the  injury  was  committed  in 
an  open  field;  that  the  track  of  the  road  therefore,  must  be  deemed  to 
have  been  uninclosed ;  and  that  it  was  obligatory  upon  the  defendants  to 
show  by  their  pleading,  that  they  came  within  the  exceptions  specified 
in  the  amendments  to  the  original  act,  requiring  them  to  fence  their  road 
within  a  specified  time. 

The  injury  complained  of  in  this  case  against  the  defendants,  as  be- 
fore remarked,  was  for  negligently  and  carelessly  running  their  locomo- 
tive. It  is  not  averred  in  the  petition  that  the  injury  was  caused  by  their 
lailure  to  fence  or  omission  to  fence  their  track  within  time,  or  in  the 
manner  prescribed  by  law.  That  omission  is  not  stated,  or  relied  upon 
as  the  ground  of  recovery.  Whether  without  such  an  averment,  that 
fact  could  be  proved  on  trial,  as  a  ground  for  the  recovery  of  damages, 
it  is  not  necessary  now  to  decide.  But  I  do  think  that  it  is  not  necessary 
in  order  to  constitute  a  good  answer  for  this  case  for  the  defendants  to 
aver  that  their  road,  at  the  time  of  the  alleged  injury,  was  fenced ;  or  that 
they  came  within  any  exception  provided  for  by  subsequent  legislation. 
It  will  be  sufficient  for  the  defendants  to  meet  such  a  case  in  their  answer 
when  the  averment.*?  in  the  petition  render  it  necessary. 

The  demurrer  to  the  answer  will  therefore  be  overruled. 

Second — As  to  the  counterclaim.  There  mav  be  some  doubt  in  re- 
gard  to  this  feature  of  the  case.  1  think,  however,  it  does  make  a  prima 
facie  case  against  the  plaintiff,  and  if  it  does,  it  must  be  avoided  if  it  can  be 
done  by  an  answer  or  reply,  and  not  by  demurrer. 

It  sets  forth  the  same  allegations  as  the  answer.  The  negligence 
and  recklessness  charged  to  the  plaintiff  may  have  been  so  gross  as  to 
render  him  responsible  to  the  defendants  for  any  injury  to  their  train 
resulting  therefrom.  An  injury  is  set  forth  as  having  resulted  from 
such  negligent  and  reckless  act;  that  injury,  as  set  forth,  was  real  and 
substantial,  not  merely  unsubstantial  and  imaginary.  Was  it  incumbent 
then  on  the  part  of  the  defendants,  and  essential  to  the  validity  of  their 
counterclaim,  to  aver  in  addition  that  their  road  was  fenced,  or  that  they 
were  excused  from  fencing  by  reason  of  their  coming  within  one  of  the 
exceptions?  I  think  not.  The  presumption  of  law,  until  the  contrary 
appears,  that  they  had  complied  with  the  obligations  of  a  general  law, 
would.  T  think,  be  in  their  favor.    At  all  events  the  plaintiff  is  not  pre- 
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eluded  from  rebutting  that  presumption,  and  showing  a  non-compliance 
on  the  part  of  the  defendants.  If  then  the  fact  be  that  the  defendants  by 
failing  to  fence  their  road  according  to  the  provisions  of  law,  not  com- 
ing within  the  exceptions,  have  thereby  deprived  themselves  of  the  right 
to  recover  damages  for  the  alleged  injury  averred  in  the  counterclaim, 
the  plaintiff  can  set  that  matter  up  as  a  bar,  in  his  answer  or  reply  to  the 
counterclaim. 

Demurrer  to  counterclaim  overruled. 


Negligence — Proximate  Cause. 

[Montgomery  Common  Pleas,  December  Term,  loC~ 

♦Alonzo  BKI.DEN  V.  D.  &  M.  Ry.  Co.  kt  ax*. 

1.  Rui,B  AS  TO  Proximate  Cause. 

Where  the  negligence  of  the  owner  of  property,  destroyed  by  a  railroad  com* 
pany,  was  the  remote  and  not  the  proximate  cause,  snch  owner  may  recover 
therefore. 

2.  Question  as  to  Proximate  Cause. 

Whether  the  killing  of  a  blind  horse,  which  had  been  turned  into  afield  through 
which  an  unfenced  railway  was  operated,  was  the  natural  and  probable  result 
of  the  act  of  turning  the  horse  into  the  field,  and  therefore  the  proximate 
cause  of  the  injury  is  a  question  for  the  jury. 

Charge  to  jury. 

This  was  an  action  brought  upon  appeal  from  the  magistrate.  The 
petition  alleges  that  a  mare  of  the  plaintiff's  was  killed  on  the  30th  day  of 
October,  1864,  on  the  railroad  of  the  defendants,  by  reason  of  the  negli- 
gence and  carelessness  of  the  defendants,  in  running  their  locomotive  and 
cars,  and  also  in  failing  to  fence  their  road  as  they  were  bound  to  do  in 
law.     Damages  claimed,  $75.00  and  interest  from  October  30,  1864. 

The  defendants  answered,  that  the  killing  of  the  mare  was  the  result 
of  the  carelessness,  negligence  and  recklessness  of  the  plaintiff  in  turn- 
ing his  blind  mare  into  the  open  field,  through  and  over  which  the  loco- 
motive and  cars  of  the  defendants  run,  also  that  they  were  not  bound  to 
fence  their  road. 

GiLMORE,  J. 

That  if  the  defendants  were  guilty  of  negligence  in  the  running  and 
management  of  their  train,  and  by  reason  of  that  negligence  the  mare 
was  killed,  then  the  plaintiff  was  entitled  to  recover.  The  evidence 
offered  by  the  plaintiff  is  presumptive.  No  one  saw  the  mare  killed,  but 
it  was  shown  that  the  road  was  straight  for  a  half  of  a  mile  before  reaching 

*  For  decision  on  demurrer,  see  preceding  case. 
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the  point  that  the  mare  was  struck.  The  witness  for  the  defense,  the 
engineer  and  fireman  of  the  train  state  that  it  was  impossible  to  see  the 
mare,  and  that  they  did  not  see  it  until  they  were  within  one  himdrcd 
feet  of  her.  The  question  of  negligence  is  one  of  fact  for  the  jury  to  de- 
termine. The  defense  claimed  is  that  the  plaintiff  was  guilty  of  negli- 
gence. The  Supreme  Court  have  passed  upon  this  question  as  to 
whether  a  person  who  is  guilty  of  negligence,  can  recover  of  a  railroad 
company  for  damage  done  to  stock,  and  have  laid  down  the  rule,  that 
when  the  negligence  of  the  owner  is  the  remote  and  not  the  proximate 
cause  of  the  injury,  that  they  would  be  entitled  to  damages.  If  the 
natural  and  probable  result  of  the  turning  of  the  blind  mare  into  this 
open  field,  would  be  that  she  would  stray  upon  the  railway  and  be  killed, 
then  the  plaintiff  cannot  recover;  but  if  such  was  not  the  probable  and 
natural  result,  and  the  plaintiff  has  shown  that  the  defendants,  were  guilty 
of  negligence,  then  he  is  entitled  to  a  verdict.  If  the  defendants  used 
ordinary  care,  that  they  were  bound  to  do  in  running  their  train,  they 
were  not  guilty  of  negligence,  and  the  plaintiff  ought  not  to  recover 
against  them. 

The  jury  returned  a  verdict  for  the  defense. 

Young  &  Gottschall,  for  plaintiff. 

Da  vies  &  Lowe,  and  Howard  &  Son,  contra. 


Contract. 

[lloDtgomery  Superior  Court,  March  Term,  1809.] 
GaBRIEI*  BkI*I.MAN  v.  LKVI   STANI.EY. 
PCRVORICANCE  NOT  EXCUSED  BT  ACT  OF  GOD. 

Where  the  plaintiff  agrees  to  take  down  a  building,  and  rebuild  it  for  a  gross 
sum  to  be  paid  upon  its  completion,  and  it  falls  down  before  it  i.s  completed, 
and  so  destroyed  that  defendant,  derived  no  benefit  from  plaintiff's  labor,  the 
latter  cannot  recover,  whether  it  fell  in  consequence  of  his  unskillfulness,  or 
was  blown  down  by  a  storm  of  wind  and  fell  by  act  of  God  aluue. 

Plaintiff  says  there  is  due  him  from  Levi  Stanley  on  an  account  for 
time,  labor  and  materials  furnished,  the  sum  of  $224. 

For  which  sum  he  asks  judgment  and  interest  thereon  from  April 
10,  1868. 

The  defendant  for  answer  denies  that  the  plaintiff  lost  any  time 
whatever,  or  incurred  any  damage  by  reason  of  the  defendant's  failure  to 
have  his  materials  ready,  or  that  plaintiff  did  any  extra  work  on  his  stable. 
He  admits  the  first  three  items  of  the  account.  In  regard  to  taking 
down  the  tobacco   shed,  defendant   says   that   the   plaintiff  was  to  take 
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down  the  shed  and  put  it  up  again  for  an  entire  contract  price — $164,  of 
which  $5  was  paid  cash  upon  the  contract,  and  the  balance  was  to  be  paid 
upon  the  completion  of  the  job ;  that  the  plaintiff  entered  upon  the  work 
and  undertook  to  complete  the  same.  But  the  plaintiff  never  did  finish 
his  work,  and  the  tobacco  shed  is  still  lying  on  the  ground ;  that  he  owes 
but  $2  to  the  plaintiff,  which  is  the  excess  of  work  done  over  and  above 
his  payment. 

Defendant  for  a  second  answer,  and  by  way  of  counterclaim,  says 
that  the  tobacco  shed  was  to  be  taken  down,  in  ten  feet  square  pieces, 
and  in  careful  and  proper  manner;  but  plaintiff  did  not  take  the  same 
down  in  pieces,  as  agreed  upon,  but  took  off  the  shingles  which  were  so 
damaged  by  his  careless  taking  off,  that  they  were  not  fit  to  use,  and 
took  the  same  down  so  carelessly  as  to  injure  the  work  of  the  shed ;  and 
put  the  same  up  so  negligently,  that  it  blew  down  by  reason  of  its  insuffi- 
cient workmanship.  By  such  blowing  down,  the  materials  has  been 
very  seriously  damaged,  and  it  is  not  fit  for  the  purpose  for  which  it  was 
intended.  That  the  stalls  in  his  stable  were  not  completed  in  a  proper 
manner,  and  plaintiff  violated  his  bargain.  Damages  laid  at  $250,  for 
which  he  asks  judgment. 

The  plaintiff  says  in  reply  to  the  new  matter  set  forth  in  the  defend- 
ant's answer:  that  after  he  had  taken  down  the  tobacco  shed  and  had 
nearly  finished  rebuilding  it,  it  was  blown  down  by  a  hurricane  of  un- 
usual force  and  violence.  The  materials  in  said  shed  was  thereby  ser- 
iously damaged,  and  rendered  unfit  for  the  purpose.  Plaintiff  had  done 
his  work  well  up  to  that  time,  and  there  was  no  negligence  on  his  part. 
By  the  act  of  God  it  became,  and  continues  to  be  impossible  for  the 
plaintiff  to  complete  the  job,  and  he  now  asks  to  recover  the  value  of  his 
labor.  That  defendant's  statement  of  the  account  is  incorrect  in  this, 
that  $5  was  paid  in  cash,  and  that  the  balance  was  to  be  paid  on  the 
completion  of  the  job.  Plaintiff  says  there  was  no  payment  of  cash  made 
on  the  contract,  and  that  he  never  agreed  to  wait  for  his  money  until  the 
job  was  completed.  It  was  a  general  contract  for  hire,  and  a  propor- 
tional amount  of  the  price  was  due  daily ;  that  when  the  job  was  nearly 
finished  the  shed  was  blown  down  and  the  completion  rendered  impos- 
sible by  a  violent  hurricane. 

For  reply  to  the  counterclaim  plaintiff  denies  each  and  every  allega- 
tion thereof,  except  that  the  material  of  the  shed  was  injured  by  its  being 
blown  down. 

Haynbs,  J. 

The  principal  question  in  the  case  was  whether  the  plaintiff  was  en- 
titled to  recover  for  taking  down  and  rebuilding  a  tobacco  shed  which 
(ell  down  before  it  was  completed.  If  the  contract  was  to  take  it  down 
and  rebuild  it,  for  a  gross  sum  to  be  paid  upon  completion  of  the  work, 
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and  it  fell  down  before  it  was  completed,  and  it  was  so  destroyed  that  the 
defendant  derived  no  benefit  from  the  plaintiff's  labor,  the  latter  cannot 
recover,  whether  it  fell  in  consequence  of  his  nnskillfulness,  or  was  blown 
by  a  storm  of  wind  and  fell  by  act  of  God  alone. 

The  jury  returned  a  verdict  of  $40  for  plaintiff. 

T.  O.  Lowe,  for  plaintiff. 

Houk  &  McMahon,  contra. 


Insurance. 

[Montgomery  Gommon  Plesa.] 

Belville  &  Thompson  v.  Ohio  Insurance  Ca 

RanwAL,  AccEPTGfo  IznncBTEDKSSs  OF  AssuiED — ^Waivbk. 

Where  an  Inrarance  company  iasnea  a  renewal,  and  accepts  the  indebted! 
of  the  inanred,  the  condition  of  the  policy  ia  thereby  walFed,  and  it  will  ba 
liable  thereon  for  any  loss  occurring  during  the  time  of  such  renewaL 

Elliott,  J.,  presiding. 

The  Ohio  Insurance  Company,  on  May  i,  1869,  insured  the  books 
and  furniture  in  the  law  office  of  the  plaintiffs  for  one  year.  The  policy 
was  renewed  at  its  expiration  for  another  year,  and  at  the  end  of  the  sec- 
ond year  was  again  renewed  on  the  books  of  the  company  for  one  year, 
ending  May  i,  1871.  The  plaintiffs  failed  to  pay  the  amount  of  the  pre- 
mium, and  no  notice  was  given  them  that  the  policy  would  be  cancelled  if 
not  paid.  On  January  i8th  ,a  fire  broke  out  in  the  building  in  which  plain- 
tiffs were  located,  destroying  the  books,  etc.,  of  the  plaintiffs. 

The  defendant  refused  to  pay  the  loss,  claiming  that  under  the  condi- 
tions of  their  policy  they  were  not  liable.  The  jury  were  charged  that 
where  a  company  issued  a  renewal,  and  chose  to  accept  the  indebtedness 
of  the  insured,  the  condition  of  the  policy  was  waived,  as  they  might  pro- 
ceed to  collect  the  indebtedness  bv  suit.  That  if  the  custom  was  to  make 
out  a  renewal,  and  accept  the  indebtedness  of  the  party,  they  must  be  held 
liable. 

The  jury,  after  being  out  a  short  time,  brought  in  a  verdict  for 
plaintiff,  for  $265. 

D.  A  Houk,  for  plaintiff, 

Haynes,  contra* 
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Amercement — Justice  of  the  Peace. 
David  T.  Betson  v.  H.  Croby  &  Ca 

1.  DuTT  OF  Justice  Rei^eiyino  Monet  fbom  Constables. 

Where  money  is  colleotec]  on  execution  and  delivered  by  the  officer  to  the  proper 
justice,  it  is  his  duty  to  safely  keep  the  same,  and,  on  demand,  to  pay  to  tbt 
party  entitled,  his  agent  or  attorney. 

2.  Justice  Not  Liable  to  Ahebcement  won  Monet  Reckivkd  fbom  Pbkdsobssob. 

When  in  such  case  the  justice  receiving  said  money  enters  satisfaction  on  his 
docket,  and  after  his  term  expires  pays  the  money  over  to  his  successor,  tht 
latter  does  not  receive  such  money  in  his  official  capacity,  and  is  not  liable  to 
.  amercement  if  he  neglects  to  pay  the  same  to  the  party  entitled. 

3b    Justice  Not  Liable  fob  Intebest  Until  Demand. 

A  justice  is  not  chargeable  with  interest  on  money  received  by  him  In  bis  oIBcIaI 
capacity,  until  the  same  has  been  properly  demanded. 

4.    Justice  Cannot  be  Amebced  Until  Afteb  Demand. 

In  order  to  lay  the  foundation  for  proceedings  to  amerce  a  Justice  for  failing  to 
pay  over  money  collected  in  his  official  capacity,  proper  demand  must  first  be 
made  at  his  office  or  residence.  Where  demand  is  made  of  a  sum  essentially 
greater  than  the  amount  in  the  hands  of  the  justice,  no  amercement  can  be 
sustained  thereon. 

This  IS  on  a  petition  in  error,  filed  to  reverse  a  judgment  of  amerce- 
ment entered  in  the  probate  court,  in  favor  of  defendants  in  error  against 
plaintiff  in  error,  as  a  justice  of  the  peace  of  Miami  township.  The  facts 
are  briefly  these : 

On  the  i8th  day  of  October,  i868,  H.  Groby  &  Co.,  received  a  judg- 
ment before  John  D.  Sheham,  then  a  justice  of  the  peace  of  said  town- 
ship against  Henry  Swadener,  for  $100.75  ^"^  costs.  On  the  4th  day  of 
December,  1868,  R.  Gebhart,  as  constable,  collected  the  amount  of  said 
judgment  on  execution,  and  on  that  day  paid  the  amount,  to-wit :  $105.25, 
over  to  said  Sheehan  as  justice  of  the  peace.  A  short  time  thereafter, 
Sheehan  went  out  of  office,  and  was  succeeded  by  this  plaintiff,  David 
T.  Betson.  Sheehan,  having  got  the  money  in  his  hands,  in  his  official 
capacity,  instead  of  paying  it  over  to  H.  Groby  &  Co.,  paid  the  amount 
to  his  successor,  as  appears  from  the  following  receipt,  entered  on  Es- 
quire Sheehan's  docket : 

•'Received  of  J.  D.  Sheehan,  J.  P.,  $105.25, 

D.  T.  BETSON,  J.  P. 

Plaintiff  not  having  paid  said  money  over  to  H.  Groby  &  Co.,  it 
appears  trom  tne  record  in  this  case,  ihat  on  the  20th  day  of  July,  1869, 
defendants  in  error  demanded  of  plaintifl  a«  a  justice  of  the  peace,  the 
sum  of  $108.93,  which  appears  by  calculation  to  be  the  $105.25  which 
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be  had  received  from  Sheehan,  and  interest  thereon.  It  does  not  ap- 
pear that  at  any  specified  time  aterior  to  said  20th  of  July  demand  has 
been  made  on  Betson  for  the  $105.25,  nor  does  it  appear  that  such  de- 
mand made  on  the  20th  of  July  for  that  sum  demanded  then  was  greater. 

On  the  24th  of  July.  1869,  apph'cation  was  made  to  the  probate 
judge  under  the  statute  (S.  &  S..  423)  for  the  amercement  of  said  plain- 
tiff, in  the  sum  of  $108.93  ^^^  ^^"  pcr  cent,  penalty  thereon,  which  mo- 
tion for  amercement  was  set  for  hearing  for  July  26,  1869. 

On  thai  day.  the  matter  was  heard  and  taken  under  advisement  and 
continued.  On  the  23d  day  of  November,  1869,  the  probate  court  en- 
tered a  judgment  of  amercement  against  said  plaintiff  in  error  and  in 
favor  of  defendants,  in  the  sum  of  $108.93,  ^"^  interest  thereon  $2.17, 
and  ten  per  cent,  penalty  on  the  judgment  $11.11.  making  in  all  $122.21. 

Elliott,  J. 

Several  errors  are  assigned ;  but  those  of  most  interest  will  appear 
from  this  opioion : 

The  first  question,  notwithstanding  the  form  of  the  receipt  on  Es- 
quire Sheehan's  docket  is,  did  plaintiff  receive  said  sum  of  $105.25  in 
his  official  capacity  from  Sheehan? 

The  official  bond  of  the  justice  is  intended  in  its  terms  to  secure  all 
for  whom  he  receives  money,  in  his  official  capacity.  And  such  persons 
have  their  option  to  sue  the  magistrate,  to  sue  on  his  bond,  or  to  have 
him  amerced.  The  bond  is  conditional  that  he  will  well  and  truly  pay 
over,  according  to  law,  all  moneys  which  may  come  into  his  hands  by 
virtue  of  his  commission,  as  such  justice  of  the  peace.  Now,  accord- 
ing to  law.  to  whom  is  he  to  pay  the  money?  Manifestly  not  to  his  suc- 
cessor in  office.  There  is  no  law  for  that.  Esquire  Sheehan  by  virtue  of 
his  office,  came  into  possession  of  the  $105.25,  and  it  was  no  part  of  his 
duty  to  pay  the  money  to  his  successor.  Nor  had  his  successor  any  right 
to  receive,  except  as  the  agent  of  Groby  &  Co.,  or  of  Sheehan. 

By  the  express  provisions  of  the  law,  (S.  &  C.  804)  it  is  the  duty 
of  the  constable  who  has  collected  money  on  execution,  if  the  same  is 
not  demanded  of  him  by  judgment  creditor,  before  he  returns  his  re- 
turn writ  of  execution,  on  making  his  return  to  pay  the  money  to  the 
Justice.  Constable  Gebhart  complied  with  this  law  by  paying  over  to 
Esquire  Sheehan  the  amount  collected  on  December  4,  1868.  What 
was  then  Esquire  Sheehan's  duty?  Could  he  discharge  his  duty  or  his 
bondsmen  by  paying  the  money  to  some  person  other  than  the  judgment 
creditor  or  his  agent?  I  think  not.  The  statute  provides,  (S.  &  S.  423) 
that  the  justice  ahall  receive  from  the  constable  all  moneys  by  him  col- 
lected and  not  paid  over;  and  pay  the  same  to  the  judgment  creditor, 
his  aj^cnt  or  attorney  on  demand  Until  demand,  it  is  the  business  and 
the  duty  of  the  justice  to  hold  the  money,  or  any  money  he  receives  in 
his  official  capacity,  and  pay  it  only  to  the  judgment  creditor,  his  agent 
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or  attorney,  when  demanded.  He  cannot  shift  or  divide  oflScial  respon- 
sibilit>  by  handing  the  money  over  to  his  successor  or  to  anybody  else, 
not  representing  the  owner  of  the  judgment.  Nor  is  the  matter  mended 
by  citing  the  clause  "or  otherwise  collected,  with  or  without  process." 
That  only  refers  to  collections  made  by  the  justice  from  the  debtor  before 
suit  or  after  suit.  In  the  case  at  bar  the  monev  was  collected  bv  the 
constable,  and  by  him  paid  to  Esquire  Sheeman,  as  justice  of  the  peace ; 
and  by  him  duly  entered  on  the  docket.  The  mere  fact  that  Betson 
signed  his  name  with  a  "J.  P."  to  it  receipting  to  Sheeman,  it  but  a 
descriptio  personam.  As  well  undertake  to  hold  him  officially  on  a  note 
with  J.  P.  added  to  his  name. 

In  fact  the  judgment  Groby  &  Co.  recovered  against  Henry  Swad- 
^ner  was  satisfied  by  payment  when  the  docket  fell  into  the  hands  of 
Esquire  Betson.  By  the  terms  of  the  statute  (S.  &  C.  805  and  S.  &  S. 
4230  it  is  made  the  duty  of  the  justice,  on  retiring  from  office,  to  hand 
over  to  his  successor  his  dockets,  and  those  of  his  predecessor  in  his  pos- 
session, together  with  all  files  and  papers,  laws  and  statutes  pertaining 
to  his  office;  and  the  justice  so  receiving  these  documents  shall  receipt 
to  his  predecessor  therefor.  There  is  not  a  word  about  paying  over  and 
receipting  for  money  collected. 

It  is  furthermore  the  duty  of  the  justice  to  keep  the  money  he  col- 
lects, on  deposit,  or  somewhere  separate,  for  the  use  of  the  party  en- 
titled to  it,  and  any  conversion  of  it  to  his  own  use,  or  any  payment  of  it 
to  any  person  other  than  the  one  entitled  thereto,  his  agent  or  attomety, 
is  a  plain  and  palpable  violation  of  law.  This  question  in  some  of  its  es- 
sential elements  at  least,  is  pretty  squarely  met  by  Judge  Raney  in  Pea- 
body  &  Potter  V.  Ohio,  etc.,  4  O.  S.,  R.  393.  The  court  in  speaking  of 
the  duty  of  the  justice  says :  "Until  demanded,  he  was  required  to  keep 
the  money  safely ;  and  when  demanded,  whether  he  was  then  in  or  out  of 
office,  to  pay  it  over  to  the  person  entitled."  And  further  on,  the  court 
says:  "The  obligation  to  pay  over  the  money,  rests  upon  the  officer 
while  he  lives,  and  devolves  upon  his  personal  representative  when  he  is 
dead."  The  money  thus  coming  into  the  hands  of  the  justice  from  a 
constable,  is  a  trust  fund,  and  he  is  the  trustee  of  the  person  entitled  thereto. 

In  the  state  v.  Alden  (12  O.  S.,  59),  we  have  a  further  illustration 
of  the  trust  reposed  in  the  officer,  in  his  duty  to  keep  the  fund  till  the 
party  entitled  thereto  calls  for  it.  In  that  case,  the  sheriff  had  collected 
money  on  execution,  tendered  it  to  the  judgment  creditor,  who  refused 
10  receive  it.  The  sheriff  thereafter  absconded,  and  his  sureties  were 
compelled  to  pay  the  money,  because  it  was  the  imperative  duty  of  the 
officer  to  safely  keep  the  money  till  demanded  by  the  party  entitled. 

Second — In  the  next  place,  even  if  the  plaintiff  in  error  had  received 
the  money  in  his  official  capacity,  the  amercement  would  be  erroneous, 
because  the  sum  demanded  was  too  great  by  $3.68. 
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The  law  regulating  amercements  is  to  be  strictly  construed  in  favorof 
the  office ;  and  he  who  would  avail  himself ofitsprovisions  must  pursue  his 
remedy  in  strict  accordance  with  its  terms.  This  has  been  held  quite  fre- 
quently in  Ohio  and  elsewhere.  (See  Duncan  v.  Drakcly,  lo  O.  R.,  45 ; 
Webb  V.  Auspach,  3  O.  S.,  522;  Conklin  v.  Parker,  10  O.S.,  28;  Lang- 
don  V.  Summers,  10  O.  S.,  yi). 

If  the  party  entitled  to  the  money  move  to  amerce,  and  cause  the 
justice  to  be  amerced  for  a  sum  essentially  greater  than  that  collected, 
and  to  which  he  is  entitled,  the  proceeding  is  erroneous.  The  amount 
demanded,  and  for  which  the  officer  is  amerced,  must  be  the  true  amount 
or  at  least  not  greater  than  the  amount  in  his  hands.  (Moore  v.  Mc- 
CHef,  16  O.  S.,  50). 

Third — Before  proceedings  can  properly  be  instituted  to  amerce  the 
justice  for  not  paying  over  money,  the  amount  in  his  hands  belonging 
to  the  judgment  creditor,  must  be  demanded  at  his  office  or  residence. 
Bear  in  mind,  the  demand  must  be  for  the  money  in  the  officer's  hands 
belonging  to  the  person  demanding — ^not  some  other  money — not  a 
greater  sum,  but  the  money. 

Fourth — ^The  justice  who  receives  money  in  his  official  capacity,  is 
not  chargeable  with  interest  until  after  demand.  The  reason  is  obvious, 
and  is  explained  in  Peabody  &  Potter  v.  Ohio,  above  referred  to  in  4,  O. 
S.  The  justice  must  keep  the  money  safely,  not  use  it,  not  lend  it,  not 
mix  it  with  his  private  funds,  not  speculate  with  it,  but  keep  it  separate, 
or  on  special  deposit,  for  the  party  entitled,  until  he  makes  demand.  Un- 
til demand,  no  cause  of  action  accrues  against  either  the  justice  or  his 
sureties.  Hence,  he  is  not  chargeable  with  interest.  In  this  case,  de- 
fendants in  error  charged  plaintiff- in  interest  from  the  time  he  received 
the  money  till  demand  made  for  it.  July  20,  1869,  and  the  claim  was  al- 
lowed in  the  amercement  proceedings.    This  was  erroneous. 

And  finally,  demand  having  been  made  on  July,  20,  for  $108.93  when 
only  $105.25  should  have  been  demanded,  is  equivalent  in  this  case  to 
no  demand  at  all. 

Groby  &  Co.,  could  have  no  right  in  any  event,  to  institute  proceed- 
ings to  amerce  Betson,  until  they  had  first  made  proper  demand  on  him 
for  the  money  in  his  hands  belonging  to  them. 

The  proceedings  below  will  be  reversed. 

Houk  &  McMahon,  for  plaintiff. 
A.  C.  Clay,  for  defendants. 
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Eushand  and  Wife. 

[Montgomery  Superior  Court] 

Rachel  Billmire  v.  John  G.  Billmire's  AssiCNEit. 

LoAH  BT  Wme  TO  Her  Husband  is  Valid. 

A  loan  by  a  married  woman  to  her  husband,  of  money  belonging  to  her.  In  her 
own  right,  with  the  understanding  and  agreement  that  the  money  is  merely 
lent,  on  the  promise  by  tlie  husband  to  repay  the  same  to  her,  is  a  valid  claim 
against  the  husband's  assignee. 

Where  a  married  woman  loans  money,  belonging  to  her  in  her 
own  right,  to  her  husband,  with  the  understanding  that  the  same  is 
merely  loaned,  it  is  a  lawful  claim  against  the  assignee  of  the  husband. 

The  plaintiff  in  this  case,  while  a  feme  sole,  received  from  the  es- 
tate of  her  grandfather  a  legacy ;  that  at  the  time  of  her  marriage  with 
John  Billmire  she  had  of  that  legacy  the  sum  of  $422,  which  sum,  on 
October  i,  1856,  she  loaned  to  her  husband  with  the  agreement  that 
he  would  pay  her  that  sum  with  interest.  In  the  mantime  the  husband 
became  involved  and  made  an  assignment  for  the  benefit  of  his  credit- 
ors. Thereupon  his  wife  made  out  an  account  of  the  above  money 
loaned  by  her,  duly  authenticated,  and  presented  the  same  to  the  as- 
signee of  her  husband  for  allowance  but  he  refused  to  allow  the  same 
as  a  valid  claim  against  the  estate  of  her  husband,  whereupon  she 
brought  suit  for  the  same.  The  plaintiff  was  the  only  witness  in  the 
case  and  testified  to  facts  as  above. 

Haynes,  J. 

When  a  married  woman  has  moneys  belonging  to  her  in  her  own 
right,  and  loans  the  same  to  her  husband  with  the  understanding  and 
agreement  at  the  time  that  the  same  was  merely  loaned,  and  with  the 
promise  that  he  would  repay  the  same  to  her,  that  such  would  be  a 
lawful  and  valid  claim,  and  that  the  claim  of  Rachel  Billmire  should  be 
allowed  as  a  proper  and  valid  one  against  the  estate  of  John  G  Billmire. 

Rowe,  for  plaintiff. 

Gunckel,  contn. 
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Depositions. 

[Montcomerj  Soperior  Court,  Jone  Tens,  1872L] 

Horace  Blakesly  v.  Frank  J.  Welty. 

*>yBSCiTE  PowcB  or  Officer  Takuto  Defositiok  When   WiT?rES8  Rcfuseb  rm 
Anhweb  Question,  Must  be  Invoked. 

A  deposition  of  the  wife  of  the  plaintiff  will  not  be  stricken  from  the  files  oa 
motion  of  the  defendant,  because  of  her  refusal  to  answer  a  material  qnestioB 
on  cross-examination,  where  it  appears  affirmatively  that  the  defendant's 
connsel  had  failed  to  invoke  the  coercive  power  vested  in  the  officer  taUng 
the  deposition  to  compel  an  answer. 

Damages  claimed  for  seduction  of  plaintifTs  wife. 

Upon  a  motion  to  strike  the  deposition  of  the  plaintiflfs  wife  from 
the  files,  because  of  her  refusal  to  answer  a  material  question  in  cross- 
examination,  it  appearing  affinnatively,  that  the  defendant's  connsel 
had  failed  to  invoke  the  coercive  power  vested  in  the  officer  taking  the 
deposition  to  compel  an  answer. 

Lowe,  J. 

Inasmuch  as  the  plaintiff  is  in  no  way  at  fault,  it  would  be  unjust 
to  deprive  him  of  the  testimony,  and  that  the  motion  must  be  denied. 

Howard  and  Sumner  T.  Smith,  for  plaintiff. 

S.  Craighead  and  £.  S.  Young,  for  defendant. 


Real  Action. 

[Montgomery  Superior  Court.  May  Term,  1807.1 

Abraham  Boomershine  v.  Philip  SrocKLAceiL 

1.  Pabtt  Must  Relt  on  Stbengtu  or  His  Own  Title. 

In  an  action  to  recover  real  estate  the  plaintiff  must  recover,  if  at  all,  upon  tht 
strength  of  his  own  title,  not  by  the  weakness  of  his  adversary's. 

2.  Title  May  Be  Acquibed  bt  PBBSCRiFTioif. 

A  title  upon  which  recovery  could  he  had  might  be  acquired  by  deed,  or  by  ad- 
verse pos»etu«ioD  for  twenty-one  years. 

3.      B0tf\DAniE6  DeTZBICINED  ST  LOCATION  OF  TbUE  LINVS. 

In  ascertaining  the  boundaries  of  land  conveyed,  the  line  actually  now  controls 
everything  if  it  can  be  traced;  if  the  deed  call  for  monuments  they  control 
courses  and  distsnc^^,  but  when  monuments  are  not  found  the  courses  and  dia- 
tances  in  the  deed  govern. 

4.    Pabije<(  Abe  Bound  bt  Descbittion  Indeed  and  not  Intention. 

The  intention  of  the  parties  cannot  prevaU  against  the  term  of  the  deed,  and 
they  are  confined  to  what  was  uctoally  conveyed,  though  there  may  have  been 
a  m^tiake. 
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Boomershine  v.  Stocklager. 

The  plaintiff  says  that  he  has  the  legal  estate  in  and  is  entitled  to 
the  possession  of  about  one  acre  of  land  situated  in  Jackson  township, 
and  that  the  defendant  also  claiming  title  thereto,  unlawfully  keeps  him 
out  of  possession  of  said  premises;  since  February  i,  1861,  during  which 
time  he  has  cut  off  the  timber  from  said  land  and  converted  the  same 
to  his  own  use,  to  the  dam.age  of  the  plaintiff  in  the  sum  of  $150,  and  asks 
a  decree  for  the  recovery  of  the  premises  and  a  judgment  for  $150. 

The  defendant  for  answer  denies  that  the  plaintiff  is  the  owner  or 
is  entitled  to  the  possession  of  the  premises. 

Charge  to  jury. 
Haynes,  J. 

The  plaintiff  must  recover  if  at  all,  upon  the  strength  of  his  own  title, 
not  by  the  weakness  of  that  of  his  adversary ;  the  defendant  being  in 
peaceable  possession  claiming,  and  under  color  of,  title,  it  must  appear  that 
neither  he  nor  any  third  person  had  the  right  of  possession.  A  title 
upon  which  recovery  could  be  had  might  be  acquired  by  deed  or  by  ad- 
verse possession  for  twenty-one  years.  In  ascertaining  the  boundaries 
of  land  conveyed  the  line  actually  run  controls  everything,  if  it  can  be 
traced.  If  the  deed  call  for  monuments  they  control  courses  and  dis- 
tances. So  if  the  stake  and  stone  called  for  in  plaintiff's  deed  are  found, 
he  cannot  go  beyond  the  limits  designated  by  them.  If  not  found  or 
their  location  fixed,  the  courses  and  distances  in  the  deed  must  govern. 
Then  it  is  necessary  to  ascertain  a  true  starting  point,  and  it  may  be 
proper  to  apply  certain  rules  to  determine  the  location  of  lines.  Right 
angles  and  straight  lines  will  be  preferred,  but  must  yield  to  courses  and 
distances  called  for  in  the  deed.  The  intention  of  the  parties  cannot 
prevail  against  the  terms  of  the  deed,  and  they  are  confined  to  what  was 
actually  conveyed,  though  there  may  have  been  a  mistake.  As  to 
adverse  possession  by  the  plaintiff,  there  could  of  course  be  more  as 
again.st  Snavely,  until  he  conveyed,  which  was  less  than  twenty  years 
ago,  and  adverse  possession  by  him  as  against  the  defendant  cannot  avail 
the  plaintiff,  unless  his  deed  covers  the  land  in  dispute. 

The  jury  returned  a  verdict  for  the  defense. 

Moyer  &  Thompson,  for  plaintiff. 

Houk  &  McMahon,  contra. 
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Montgomery  Common  Pleas. 


New  Trial. 

[Montgomery  GommoD  Pleai.] 

♦Samuel  Bowersock  v.  Jacob  BEAita 

Pbotihce  of  Jukt — Ck>nitT  Will  Not  Disturb  Finding. 

Where  there  is  little  or  no  testimony  before  the  jury  upon  the  trial  of  a  caaa» 
except  that  of  the  plaintiff  and  defendant,  which  is  altogther  contradictory 
upon  each  issue,  it  is  the  proper  province  of  the  jury  to  determine  the  relap 
tive  weight  and  credibility,  and  the  court  will  not  disturb  its  finding  thereon. 

Motion  for  new  trial. 

Pbr  Curiam. 

There  was  little  or  no  testimony  before  the  jury  upon  the  trial  of 
this  case,  except  that  for  the  plaintiff  and  the  defendant,  and  that  was  al- 
together contradictory  upon  each  issue.  It  was  properly  within  the  pro- 
vince of  the  jury  to  determine  its  relative  weight  and  credibility.  The 
plaintiff  was  compelled  to  and  did  admit  under  oath  that  he  had  paid  the 
defendant  $300  for  ten  empty  barrels  returned;  the  barrels  having  had 
the  proper  inspector's  brand,  and  that  he  did  so  for  the  purpose  of  filing 
them  again  with  whisky  and  selling  the  same  in  fraud  of  the  revenue. 
This  gave  pretty  strong  color  to  the  statement  of  the  defendant  that  the 
same  barrels  came  back  to  him  with  a  portion  at  least  of  the  whisky  he  re- 
ceived from  the  plaintiff,  and  had  a  strong  tendency  to  discredit  the  latter. 
That  the  plaintiff  in  his  transactions  with  the  defendant  was  acting  with  a 
purpose  to  defraud  the  revenue  was  a  damaging  fact  in  his  case.  The 
jury  probably  came  to  the  conclusion  not  to  interfere  between  two  parties 
implicated  in  a  fraud  and  to  leave  them  as  it  found  them.  This  is  not 
very  unsatisfactory  to  the  court,  and  the  motion  is  overruled. 

Craighead  &  Munger,  for  plaintiff. 

Howard  &  Son,  for  defendant. 


Sale. 

[Montgomery  Superior  Court,  February  Term,  1868.] 

t  Samuel  Bowersock  v.  Jacob  Beard. 

1.    Rboovkbt  Had  Wuetbeb  Sold  ob  Convbbted  After  Delivebt. 

Id  an  action  for  the  amount  due  on  account  of  whisky  sold  and  delivered  to  d^ 
fendant  at  bis  request,  he  is  liable  for  the  price  whether  he  actually  purchaaed 
it,  or  received  it  for  re-distillation  by  him  for  plaintiff,  and  aold  it  and  0011- 
▼erted  the  proceeds  to  hla  own  use. 

*  Charge  to  Jury,  see  next  case. 

t  Motion  for  new  trial,  see  preceding  caae. 
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Bowerftock  v.  Bt- ard. 

%    Failuu  to  Pat  Ezcxbi  Tax  Vitiatbs  Gontraot. 

In  each  action  if  the  whisky  was  sold  and  delivered  to  defendant  without  paj- 
ment  of  the  excise  duty,  and  in  violation  of  the  laws  of  the  United  States,  the 
plaintiff  cannot  recover,  although  the  defendant  knew  such  tax  was  not  imid. 

Sb    When  Oontbact  EiirriBE  Fraud  Vitiates  Whole. 

Where  such  whisky  was  delivered  in  two  parcels  at  different  times,  if  each  de* 
livery  was  a  complete  and  distinct  contract,  the  validity  of  the  one  will  not 
be  affected  by  fraud  in  the  other;  but  if  both  deliveries  were  under  one  con- 
tract, fraud  in  one  taints  the  whole  consideration  and  invalidates  the  contract. 

4.    General  Settlement  Presumed  to  Include  all  Demands. 

If  a  general  settlement  is  made  between  parties,  it  is  presumed  to  include  all 
debts  and  demands  existing  between  them  at  the  time. 

The  petition  sets  forth  that  the  deiendant  is  indebted  to  the  plain- 
tiff upon  certain  account  for  whisky,  sold  and  delivered  to  the  defendant 
by  the  plaintiff  at  the  request  of  the  defendant,  in  the  sum  of  $2,043.27, 
and  interest  thereon  from  the  loth  of  September,  1865. 

The  defendant  for  answer  says :  First — ^That  he  did  not  purchase  the 
whisky.  Second — ^That  at  the  time  of  the  delivery  of  the  whisky  to 
him,  the  plaintiff  was  liable  and  required  by  law  to  pay  a  tax  upon  the 
same,  and  that  the  whisky  was  sold  to  him  before  the  tax  was  paid,  with 
intent  to  avoid  the  payment  of  the  tax.  Third — ^That  on  the  isth  of 
June,  1865,  the  plaintiff  and  himself  had  a  settlement  of  all  matters  of 
difference  between  them,  at  which  time  he  paid  the  plaintiff  the  balance 
due  him. 

Plaintiff  for  reply  denies  that  the  whisky  was  sold  and  delivered  to 
the  plaintiff  before  the  tax  had  been  paid,  or  with  intent,  to  avoid  the 
payment  of  said  tax ;  that  he  paid  the  tax  in  full  before  the  sale  to  the 
defendant. 

Charge  to  thb  jury. 

Haynes,  J. 

The  defendant  denies  that  he  purchased  the  twenty  barrels,  but 
claims  that  he  received  it  for  redistillation  bv  him  for  the  defendant,  at 
thirty-three  dollars  per  barrel.  If  defendant  actually  purchased  the 
whisky  he  is  liable,  of  course,  for  the  price.  If  he  received  it  for  re- 
distillation, and  sold  it  and  converted  the  proceeds  to  his  own  use,  be  is 
equally  liable ;  unless  he  establishes  the  second  or  third  defense. 

If  the  whisky  was  delivered  to  defendant  without  payment  of  the 
excise  duty,  and  in  violation  of  the  laws  of  the  United  States,  the  plain- 
tiff can  not  recover  for  it,  and  it  will  make  no  difference  that  it  was  so 
delivered  with  the  knowledge  of  the  defendant.  If  they  were  both  en- 
gaged in  an  attempt  to  defraud  the  revenue,  the  court  will  give  no  aid 
to  one  against  the  other.  As  the  whisky  was  delivered  in  two  parcels 
at  different  times,  if  each  delivery  was  a  complete  and  distinct  transac- 
tion and  contract,  the  validity  of  one  will  not  be  affected  by  fraud  in 
the  other.  But  if  both  deliveries  were  under  one  contract,  fraud  in  one 
taints  the  whole  consideration  and  invalidates  the  contract. 
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If  a  general  settlement  is  made  between  parties,  it  is  presumed  to 
include  all  debts  and  demands  existing  between  them  at  the  time,  and 
if  anything  was  omitted  by  consent  or  mistake  that  must  be  shown.  If 
the  claim  of  the  plaintiff  is  true  that  the  whisky  was  sold  to  the  de- 
fendant, and  such  a  settlement  was  made  after  its  delivery,  it  will  be 
presumed  to  have  been  included.  If  the  claim  of  the  defendant  is  true 
that  the  whisky  was  received  for  redistillation  only,  and  part  of  it  had 
not  been  redistilled,  it  will  not  be  presumed  that  that  part  was  included 
in  the  settlement. 

The  jury  returned  a  verdict  for  the  defense. 


Bills  and  Notes. 

[Montgomery  Superior  Court,  April  Term,  1869.] 

Robert  Boyd  v.  Thomas  Cramer. 

1.  Purchaser  of  Notes  for  Qrosslt  Inadequate  Consideration  not  Innocent 
purcha.ser. 

Where  promissory  notes  are  procured  by  fraud  and  without  consideration,  and 
the  same  are  sold  to  the  plaintiff  before  maturity  for  one-half  their  face  value, 
such  consideration  would  be  so  gross'^y  inadequate  as  to  be  in  effect  notice 
to  him  that  the  notes  were  not  given  for  a  proper  consideration,  and  if  he 
be  wilfully  ignorant  of  such  fact  he  cannot  be  protected  as  an  innocent  pur- 
chaser. 

2.  Ruu:  That  Purchaser  Can  Recover  Amount  Paid  for  Note  does  not  Ap- 
FIT  to  Maker  and  Endorsee. 

The  rule  "that  the  plaintiff  can  recover  the  amount  actually  paid  if  not  the 
face  value  of  the  note"  only  applies  as  between  the  endorser  and  endorsee, 
and  not  between  the  maker  and  indorsee. 

Action  brought  upon  a  promissory  note  for  $ioo,  dated  August  7, 
1866,  due  one  year  after  date,  made  by  Thos.  Cramer  to  Crosby  &  Taft, 
and  assigned  by  Crosby  and  Taft  before  it  became  due  for  a  valuable 
consideration  and  in  good  faith  to  the  plaintiff. 

Judgment  asked  for  $100  and  interest  from  August  7,  1866. 

The  defendant  for  answer  says  that  the  note  was  given  to  Crosby  & 

Taft  without  any  consideration,  and  was  fraudulently  procured  by  them 

from  the  defendant  as  follows:  The  payers  represented  themselves  as 
the  owners  of  certain  machines  for  ditching,  loading  grain,  etc.,  which 

they  would  and  could  deliver  in  ten  days.  One  of  these  pretended  ma- 
chines they  sold  to  the  defendant  for  which  he  gave  this  note — said 
machine  being  the  sole  consideration  therefor,  and  to  be  delivered  in 
ten  days.  No  machine  ever  was  tendered  or  delivered  to  him ;  that  the 
payees  were  swindlers,  and  had  no  such  machine  or  any  machine  for 
sale ;  that  when  they  pretended  to  sell  him  said  machine,  they  knew  they 
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Boyd  V.  Cramer. 


had  nothing  to  sell  or  deliver,  and  intended  to  procure  his  note  without 
consideration,  and  transfer  the  same  to  some  third  person;  that  the 
plaintiff  is  not  a  holder  for  value  beyond  the  sum  of  $50 ;  that  he  is  not 
a  bona  fide  holder  of  the  note. 

The  plaintiff,  for  reply,  denies  each  and  every  allegation  of  the 
answer. 

Haynes,  J. 

The  proof  shows  conclusively  a  failure  of  consideration  for  the  note, 
and  that  it  was  obtained  from  the  defendant  by  fraud.  The  plaintiff 
must  show  that  he  received  it  in  the  usual  course  of  trade,  and  for  a  val- 
uable consideration,  for  a  fair  and  reasonable  consideration,  as  held  by 
the  Supreme  Court  of  this  state.  He  bought  this  note  and  others  made 
in  the  same  neighborhood  by  other  parties,  amounting  in  all  to  $848,  in- 
cluding interest,  to  become  due  about  August  7,  1867.  The  purchase 
was  on  May  17,  of  the  same  year.  They  had  less  than  three  months  to 
run,  and  he  paid  for  them  $424,  or  fifty  cents  on  the  dollar.  Before  pur- 
chasing he  made  inquiry,  and  ascertained  that  all  the  makers  were  per- 
fectly responsible  and  good,  except  the  maker  of  one  note  for  $100  who 
was  somewhat  doubtful.  This  consideration  is  not  fair  and  reasonable, 
but  so  grossly  inadequately  as  to  be  in  effect  notice  to  him 
that  there  was  something  wrong  about  the  notes,  and  that 
they  were  not  given  for  a  proper  consideration.  If  he  was  ignorant 
of  that  fact  he  was  wilfully  so,  and  cannot  be  protetced  as  an  in- 
nocent holder  for  value.  Payne  sold  the  notes  to  plaintiff.  He  appears 
to  have  been  the  agent  of  the  payers.  No  title  acquired  bona  fide  is 
shown  in  him  under  which  the  plaintiff  can  be  protected.  It  is  claimed, 
however,  that  if  the  plaintiff  cannot  recover  the  face  of  the  note  he  can 
still  recover  the  amount  he  paid.  Any  such  rule,  if  established  by  au- 
thorities applies  only  as  between  the  indorser  and  indorsee,  or  vendor 
and  vendee,  not  as  between  the  maker  and  indorsee. 

Judgment  for  defendant  and  costs. 

Jordan  &  Bigelow,  for  plaintiff. 

Houk  &  McMahon^  contra. 
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Dower. 

[Montgomery  Superior  Court] 

Susan  Boyer  v.  SxRiVH  EiCH^LBERCtt. 

DOWEB  AB8I0NKD  IN  RENTS  AND  PBOriTS  MaT  BB  RBOOVKBED. 

Where  dower  has  been  assigned  to  plaintiff  as  of  the  rents,  and  profits  In  real  e^ 
tate,  the  amount  ordered  to  paid  may  be  recovered  for  the  time  in  default, 
although  the  plaintiff  occupied  the  premises  during  such  time  free  of  rent. 

Petition  avers  that  in  proceeding  to  sell  lands  in  probate  court,  on 
September  30,  1856,  dower  was  assigned  to  plaintiff  in  lot  3062  at  $50  per 
year,  out  of  rents  and  profits,  commencing  January  i,  1857,  and  Catha- 
rine Eichelberger  bought  the  lot  subject  to  said  dower,  and  subsequently 
sold  to  her  son,  \Vm.  Eichelberger,  who  died  about  April  ist,  1864,  de- 
vising said  lot  for  life  to  defendant  Sarah,  remainder  to  his  children — 
and  claims  that  said  dower,  for  five  years  is  unpaid,  and  askes  judgment  for 
$250.  Answer  admits  the  assignment  of  dower  as  stated  in  petition,  but 
avers  that  plaintiff  had  used  and  occupied  said  premises  from  23d  of  July, 
1861,  to  the  9th  of  November,  1864,  and  is  indebted  to  defendants  for 
such  use  and  occupation,  over  and  above  her  said  dower  claim,  in  the  sum 
of  $228.61  foi  which  with  interest  and  by  way  of  counter-claim  defendants 
ask  judgment 

Haynes,  J. 

The  proof  is  clear  that  the  plaintiff  was  to  pay  no  rent.  By  an  under- 
standing with  Wm.  Eichelberger  his  mother,  Sarah  Eichelberger,  oc- 
cupied the  premises  free  of  rent,  and  the  plaintiff,  her  daughter,  lived  with 
her  to  take  care  of  her,  she  being  very  old  and  infirm — and  there  is  no 
evidence  of  any  new  understanding  after  the  death  of  Wm.  Eichelberger 
while  plaintiff  ocupied  the  prmises.  Th  plaintiff  may  take  judgment 
for  amount  demanded  in  petition  and  for  sale  of  lot  if  same  is  not  paid. 

Young  &  Gottschall,  for  plaintiff, 

Howard  &  Son,  for  defendant. 
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Pleading. 

[Montgomery  Superior  Coort,  June  Term,  1868.1 

*  William  Bradford  v.  J amks  C  Anderson  w  At, 

Tbbbe  Must  Be  a  Dibbct  Avebmbitt  of  thb  Main  Fact  of  Knowleogb  ob  No- 
ncB. 

It  is  a  well  settled  rule  in  pleading,  that  there  must  be  a  direct  averment  of  the 
main  fact  of  knowledge  or  notice,  and  it  is  not  sufficient  to  set  out  several 
facts  from  which  the  main  fact  might  be  inferred,  except  where  the  several 
facts  or  one  of  them  constitute  a  presumption  in  law  of  that  main  fact. 

On  demurrer  to  the  separate  answer  of  Strong:  The  action  is 
brought  upon  a  promissory  note  for  $1,000,  signed  "J-  C.  Anderson  & 
Co."  Strong  answers  separately  that  he  was  a  member  of  the  firm  of  J. 
C.  Anderson  &  Co.,  but  setting  up  that  the  partnership  was  formed  to 
carry  on  a  small  country,  retail  store  at  Centerville,  Montgomery  county, 
Ohio:  That  the  firm  engaged  in  no  outside  speculations,  borrowed  no 
money  and  asked  no  loans;  ''all  which  facts  were  well  known  to  the 
plaintiff."  That  the  note  was  not  given  in  the  ordinary  course  of  the  firm 
business,  nor  was  the  money  used  in  or  for  the  firm,  but  was  borrowed 
by  Anderson  wrongfully  and  without  Strong's  knowledge,  consent  or 
authority,  and  was  used  by  Anderson  for  his  own  purposes.  But  the 
answer  did  not  aver  that  Bradford  had  knowledge  of  these  facts. 

For  Strong  it  was  argued  that  the  knowledge  of  the  facts  first  set 
out  in  the  answer,  was  notice  in  law  of  the  subsequent  facts,  and  that 
therefore  Strong  could  not  be  held  on  the  note. 

For  Bradford  it  was  argued  that  while  notice  or  knowledge  by  him 
of  the  second  set  of  facts  stated  in  the  answer,  would  avoid  the  note  as 
to  Strong,  and  while  this  knowledge  or  notice  might  be  direct  or  in- 
ferential, yet  the  real  distinction  was  one  of  evidence  and  not  pleading 
the  diflference  between  direct  and  circumstantial  evidence  of  knowledge 
or  notice.  In  pleading  there  must  be  the  direct  averment  of  knowledge 
or  notice,  as  a  substantive  fact.  In  proof,  the  evidence  might  be  either 
direct  or  circumstantial.  Notice  or  knowledge  heje  was  a  question  of 
fact  for  the  jury,  and  not  of  law  for  the  court. 

Haynes,  J. 

In  pleading  there  should  have  been  the  direct  averment  of  the  main 
fact  of  knowledge  or  notice,  and  that  it  was  not,  sufficient  to  set  out  the 
several  facts  from  which  the  main  fact  might  be  inferred,  except  where  the 
several  facts  (or  any  one  of  them)  constituted  a  presumption  in  law  of 
that  main  fact.  In  an  old  case  involving  the  ownership  of  goods,  the  de- 
fendant pleaded  that  the   plaintifl   never  owned   any   goods,   and   the 

*  See  alto  next  case. 
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court  held  the  plea  good  on  demurrer,  because  if  the  plaintiff  never  owned 
any  goods,  he  could  not  have  owned  the  goods  in  question.  But  here, 
however  cogent  the  inference  of  knowledge  of  the  main  fact  might  be 
from  the  several  facts,  it  was  not  absolutely  conclusive  in  logic,  and 
certainly  not  in  law.  These  particular  facts  were  perfectly  consistent  with 
other  facts,  which  might  contradict  or  explain  them  away,  and  the  whole 
was  a  question  of  fact  for  the  jury  on  trial,  and  not  of  law  for  the  court 
upon  demurrer.  If  Strong  with  the  knowledge  of  the  several  facts  could 
not  say  in  pleading  that  he  believed  that  the  main  fact  of  knowledge  or 
notice  on  part  of  Bradford,  existed,  he  could  not  expect  the  court  to  say 
so  as  a  matter  of  fact  or  law.  The  answer  therefore,  did  not  state  facts 
sufficient  to  constitute  a  defense,  and  the  demurrer  must  be  sustained. 

Vallandigham,  for  Bradford. 

Gunckel,  for  Strong. 


Partnership. 

[Montgomery   Superior  Court] 

♦William  Bradford  v.  J.  C.  Anderson  et  al. 

Sufficiency  of  Answer  for  Unauthorized  Note  of  Partner. 

In  an  action  against  a  partnci'sliip  upon  a  promissory  note  signed  in  its  firm 
name,  an  answer  by  S,  one  of  the  menil)er8  of  the  firm,  averring  in  substance 
the  purposes  for  which  said  firm  wan  formed;  that  said  firm  engaged  in  no 
outside  speculation ;  but  confined  itself  strictly  to  the  purpose  for  which  it 
was  formed ;  that  having  sufiicient  means  for  the  limited  purposes  of  their 
business,  the  firm  asked  no  loans  aud  borrowed  no  money ;  all  of  which  facts 
were  well  known  to  the  plaintiff  at  the  time  he  took  said  note;  that  said  note 
was  given  in  the  ordinary  or  regular  course  of  their  partnership  business,  nor 
for  partnership  purposes;  nor  v/as  the  money  received  thereon  used  in  or  for 
the  firm,  but  said  note  waB  given  by  defendant  J.  G.  S.  wrongfully,  and  with- 
out the  authority,  consent  or  knowledge  of  S,  and  for  the  individual  purposes 
of  J.  0.  S.  himself,  by  whom  also  the  money  received  thereon  was  used,  !& 
sufficiently  definite  and  certain. 

Plaintiff  brought  suit  against  James  C.  Anderson  and  Nathaniel 
Strong,  late  partners  as  J.  C.  Anderson  &  Co.,  and  John  H.  Stansel,  on  a 
promissory  note  for  $1,000.00,  payable  six  months  after  date,  etc.,  and 
signed  by  J.  C.  Anderson  &  Co.,  and  J.  H.  Stansel. 

The  defendant,  Nathaniel  Strong,  answered  admitting  that  he  was  a 
member  of  said  firm,  but  alleging  that  said  finn  was  formed  for  the  pur- 
pose of  carrying  on  a  small  retail  country  store  in  the  village  of  Center- 
ville;  that  said  firm  during  the  term  of  said  partnership  engaged  in  no 
outside  speculations,  but  confined  itself  strictly  to  the  purpose  for  which 

it  was  formed;  that  having  sufficient  means  for  the  limited  purposes  of 

.  — — — —        —^—^—  —       ■  ■  -  .  . 

*  See  also  precedinf;  ca.se. 
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their  business,  the  firm  asked  no  loans  and  borrowed  no  money;  all  of 
which  facts  were  well  known  to  the  plaintiff  at  the  time  he  took  said  note ; 
that  said  note  was  not  given  in  the  ordinary  or  regular  course  of  their 
partnership  business,  nor  for  partnership  purposes;  ^lor  was  the  money 
received  thereon  used  in  or  for  the  firm,  but  said  note  was  given  by  said 
J.  C.  Anderson  wrongfully,  and  without  the  authority,  consent  or  knowl- 
edge of  Strong,  and  for  the  individual  purposes  of  Anderson  himself — 
by  whom  also  the  money  received  thereon  was  used. 

Defendant  moved  to  make  this  answer  more  definite  and  certain — 
and  in  support  of  it,  claimed  that  the  answer  was  wholly  argumentative 
throughout  in  that  it  did  not  definitely  and  certainly  aver  that  partnership 
articles  forbade  "outside  speculations,"  etc.;  that  the  partners  were  not 
authorized  to  execute  notes  in  firm  name,  and  that  plaintiff  knew  that  the 
money  was  not  for  partnership  purposes,  but  for  the  individual  purposes 
of  Anderson,  etc. 

Haynes,  J. 

The  answer  is  not  argumentative,  but  set  forth  with  sufficient  defi- 
niteness  and  certainty  all  the  facts  necessary  to  make  the  defense  intended 
by  the  pleader,  which  is  not  that  the  plaintiff  had  actual  notice  of  the  un- 
authorized and  wrongful  act  of  Anderson,  but  that  certain  facts  existed, 
which  were  known  to  plaintiff  and  which  ought  to  have  put  him  on  his 
guard,  and  must  have  informed  him  that  the  act  was  unauthorized  and 
wrongful  as  against  Strong.  Whether  this,  in  law,  constitutes  a  defense 
is  for  subsequent  consideration. 

Motion  overruled. 

C.  L.  Vallandigham,  for  plaintiff. 

L.  B.  Gunckel,  for  Strong, 


Wills. 

[Montgomery  Superior  Conrt.] 

Samuei.  D.  Bradford  v.  Mary  Bigger  ET  ku 

L    Erasure  or  Bequest  Operates  as  Cancellation. 

An  erasure  by  the  testator  of  a  bequest  in  his  will,  operates  as  a  cancellation  of 
such  bequest,  unless  made  with  some  unfulfilled  condition. 

2.    GoNDrrioN  in  Will  that  Heir  Attempting  to  Break  Will  Shall  not  Take 
Under  it  Valid. 

A  condition  in  a  will,  "that  if  any  heir  should  be  dissatiafied  with  the  will  and 
so  to  law  to  break  the  same,  he  shall  have  no  part  in  said  estate*'  is  yall4 
and  a  forfeiture  follows  noncompliance  with  it 

t.    Interlineation  Affer  Exemption  of  Will  Ineffective. 

An  interlineation  accompanying  an  erasure  of  a  bequest  in  a  will  is  of  no  effect, 
as  it  lacks  execution  and  attestation. 
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John  Bradford  on  January  27,  i860,  made  his  last  will  and  testament. 
Afterward  and  before  the  death  of  the  testator,  three  of  the  legatees, 
originally  named  in  said  will,  to-wit:  William  Bradford,  Sr.,  Mary 
Ann  Andrews  and  Joseph  Bradford,  and  the  testator  erased  from  his 
will  the  respective  legacies  and  bequest  to  them  contained  therein,  and 
in  so  erasing  the  bequest  to  Mary  Ann  Andrews,  and  at  the  time  of 
erasing  the  same,  the  testator  inserted  in  said  will  the  following  words 
referring  to  said  bequest,  to-wit:  "This  six  hundred  dollars  is  to  be 
divided  among  Brother  George  G.  Bradford's  children,  share  and  share 
alike,"  but  did  not  then  or  at  any  other  time  make  any  new  or  other 
acknowledgment  or  publication  of  said  will ;  or  so  far  as  said  interpolated 
words  are  concerned,  execute  the  said  will  as  provided  by  law.  John 
Bradford  died  February  29,  1863,  and  his  will  (with  said  erasure  and  inter- 
lineations thereon)  was  admitted  to  probate  April  3,  1863,  by  the  court 
of  conunon  pleas  on  appeal  from  the  probate  court. 

Afterwards,  on  March  3,  1865,  proceedings  were  commenced  in  this 
court  by  William  Bradford,  son  of  James  G.  Bradford,  (an  heir-at-law  of 
said  testator,  and  also  one  of  the  legatees  under  said  will),  to  set  aside 
the  will,  which  at  the  March  term,  1867,  resulted  in  adjudgment  of  this 
court,  dismissing  said  proceedings  and  sustaining  the  validity  of  the  will. 

William  Bradford,  Sr.,  and  Joseph  Bradford  died  without  issue. 
Mary  Ann  Andrews  died  leaving  one  son,  Joseph  A.  Andrews,  a  minor. 
Mary  Ann  Andrews  was  a  niece  of  the  testator,  the  daughter  of  George 
G.  Bradford,  and  sister  of  defendants,  James  J.,  John,  William,  George 
G.,  and  Martha  D.  Bradford,  and  Jane  A.  Andrews,  which  brothers  and 
sisters  claim  that  the  $600  originally  bequeathed  to  her  by  the  will,  and 
afterwards  erased  as  aforesaid,  should  be  equally  divided  amongst  them 
pursuant  to  the  interpolated  clause  in  said  will,  or  should  go  into  the 
residuum  of  the  estate,  and  be  divided  amongst  them  and  the  other 
nephews  and  nieces  of  the  testator  under  the  residuary  clause  of  the  will, 
which  provides  for  such  division  amongst  the  nephews  and  nieces  of 
what  remains  after  payment  of  all  debts  and  legacies. 

Joseph  A.  Andrews  claims  that  the  erasure  of  the  bequest  to  his 
mother  was  made  with  the  view  and  intention  to  substitute  in  lieu  there- 
of the  clause  dividing  $600  amongst  the  other  children  of  George  G. 
Bradford,  and  that  the  substituted  clause  failing,  the  original  bequest  to 
Mary  Ann  Andrews  was  not  cancelled,  and  that  he,  as  sole  surviving  issue 
of  Mary  A.  Andrews  is  entitled  to  the  legacy ;  and  that  he  should  have 
such  equal  portion  of  the  residuum  of  the  estate  remaining  after  the  pay- 
ment of  the  debts,  as  his  riiother  would  have  been  entitled  to. 

The  testator  left  surviving  him  in  all,  twenty-one  nephews  and  nieces, 

who  claim  that  the  residuum  of  the  estate  should  be  equally  divided 
amongst  them,  and  dispute  the  right  of  Joseph  A.  Andrews  to  any  por- 
tion of  said  residuum  or  any  share  of  the  estate  under  the  will. 
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B>'  the  will  William  Bradford,  son  of  James  G.  Bradford,  would  be 
entitled  to  $600  and  an  equal  share  with  the  nephews  and  nieces  in  the 
residuum,  but  the  will  provides  that  if  any  heir  should  be  dissatisfied  with 
the  vvill,  and  go  to  law  to  break  the  same,  he  shall  have  no  part  of  said 
estate  whatever;  and  the  other  legatees  claim  that  William  Bradford 
having,  as  above  stated,  brought  suit  to  set  aside  the  will  has  thereby 
forfeited  his  legacy  and  all  share  of  said  estate ;  and  that  the  portion  there- 
of bequeathed  to  him  should  go  inio  the  residuum  and  be  equally  divided 
amongst  the  other  nephews  and  nieces. 

Haynes,  J. 

An  erasure  by  the  testator  of  a  bequest  in  his  will,  operates  as  a 
cancellation  of  such  bequest,  unless  made  with  some  unfulfilled  condi- 
tion. The  bequest  to  William  and  Joseph  Bradford  were  cancelled, 
therefore  by  the  erasure.  Accompanying  the  erasure  of  the  bequest  to 
Mary  Ann  Andrews,  there  is  the  interlineation  of  a  bequest  of  the  same 
sum  over  to  George  G.  Bradford's  children.  The  interlineation  has  no 
effect  to  give  the  money  to  those  children,  wanting  as  it  does,  the  execu- 
tion and  attestation  required  by  law.  The  erasure  and  interlineation 
were  coupled  in  the  mind  of  the  testator.  His  intention  seems  to  have 
been  to  cancel  the  original  provision  for  the  purpose  of  making  the  new 
one,  and  it  is  possible  he  would  not  have  made  the  erasure  except  to 
substitute  the  intended  provision.  It  should,  therefore,  be  held  condi- 
tional on  the  taking  effect  of  that  provision,  and  that  failing,  it  stands  un- 
cancelled and  as  if  unerased  and  the  bequest  goes  to  her  child. 

There  remains  a  question  of  greater  doubt.  Has  Wm.  Bradford  by 
instituting  legal  proceedings  to  contest  the  will  and  by  contesting  the 
same  to  final  judgment  forfeited  his  right  to  the  provision  made  for  his 
benefit.  The  law  in  England  is  well  settled  that  such  a  condition  sub- 
sequent to  a  devise  of  real  estate  is  valid,  while  as  to  personality  it  is 
invalid  unless  there  is  a  devise  over,  and  the  condition  is  held  to  be  merely 
in  terrorem.  There  has  been  no  decision,  so  far  as  known,  as  to  per- 
sonality in  any  of  the  United  States.  The  law  is  held  to  be  the  same  as 
in  England  as  to  realty.  There  is  no  good  reason  for  such  distinction. 
In  England  there  was  a  reason  for  it  in  the  fact  that  the  ecclesiastical 
courts  having  jurisdiction  of  the  administration  of  estates  and  execution 
of  wills  followed  the  civil  law :  and  to  secure  uniformity  of  decisions  upon 
the  same  matters  the  courts  of  common  law  adopted  the  rule  maintaining, 
at  the  same  time,  the  opposite  rule  as  to  realty  which  was  within  their 
exclusive  jurisdiction.  No  such  reason  for  the  distinction  existing  here, 
the  distinction  shoul<I  not  he  maintained,  and  as  the  rule  as  to  real  estate 
is  in  reason  equally  applicable  to  personalty  it  should  be  so  applied.  The 
condition  then  is  valid  and  forfeiture  follows  non-compliance  with  H. 

Younsr  &  Gottscha!!,  for  plaintiff  and  others, 

Vallandingham,  for  Wm.  Bradford. 

4  Mont. 
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Wills. 

[Montsomery  Superior  Court] 

*  Bradford  v.  Bradford. 

1.  Wills  may  be  Contested  on  Cross  Petition. 

lu  an  action  to  contest  a  will,  a  defendant  may  file  an  answer  and  cross-petition 
containing  a  mere  repetition  of  the  facts  alleged  in  the  petition  without  deny- 
ing any  part  of  it,  and  be  entitled,  upon  dismissal  of  the  petition  by  the  plain- 
tiff to  have  the  issues  tried  upon  such  cross-petition. 

2.  If  Action  Barred  as  to  New  Parties  Barred  as  to  All. 

In  such  action  to  contest  a  will,  the  defendant  may  make  new  parties  by  amend- 
ment, and  have  them  brought  in  by  process — but  the  action  as  to  such  new 
parties  will  only  be  deemed  to  have  been  commenced  at  the  time  they  were 
thus  brought  in,  and  if  that  he  more  than  two  years  from  the  probate  of  the 
will,  the  action  as  to  all  will  be  barred. 

Haynes,  J. 

This  suit  was  brought  to  contest  the  validity  of  the  will  of  John  Brad- 
ford, deceased,  which  was  admitted  to  probate  by  the  court  of  common 
pleas,  on  appeal  from  the  probate  court  (which  had  refused  to  probate  the 
same)  on  the  3d  day  of  April,  A.  D.,  1863.  The  original  petition  herein 
was  filed  on  the  i8th  day  of  June,  A.  D.,  1864,  and  was  afterwards  on  the 
19th  day  of  July,  1865,  settled  and  dismissed.  But  before  such  settlement 
and  dismissal,  to-wit:  on  March  31,  1865,  William  Bradford,  one  of  the 
defendants  thereto,  filed  an  answer  and  cross-petition,  making  substan- 
tially the  same  averments  as  said  original  petition,  and  concluding  with 
the  same  prayer  that  said  will  might  be  adjudged  not  to  be  the  valid  will 
of  said  John  Bradford,  and  might  be  set  aside  and  held  of  no  effect.  The 
plaintiff  and  the  other  defendants  to  said  original  petition  were  all  made 
parties  defendant  to  said  cross-petition,  and  filed  a  motion  to  strike  out 
the  same  for  the  following  reasons;  ist.  Because  it  docs  not  contain 
any  denial  of  allegations  of  petition,  or  any  statement  of  new  matter  con- 
stituting a  defense,  counter-claim,  or  set-off  thereto.  2d.  Because  it 
was  a  mere  repetition  of  the  allegations  and  prayer  of  said  petition  and 
therefore  not  a  cross-petition  thereto.  3d.  Because  said  action  had 
Veen  dismissed  by  the  plaintiff,  and  this  court  had  no  jurisdiction  of  the 
subject  thereof  upon  said  answer  and  cross-petition.  4th.  Because  said 
answer  was  neither  a  petition  nor  a  bill  in  chancery,  and  the  court  had 
no  jurisdiction  to  tr\'  the  validity  of  a  will  thereon.  This  motion  the  court 
overruled,  holding  that  call  it  by  what  name  you  please,  any  defendant  had 
a  right,  as  well  as  the  plaintiff,  to  contest  the  validity  of  the  will,  and  for 
that  purpose,  and  to  avoid  being  precluded  from  doing  so  by  dismissal 
of  the  petition  might  file  such  papers  demanding  an  issue  and  trial.  Eliza 
Bradford  and  Sarah  Watson,  two  legatees  under  said  will,  had  not  been 

*See  also  next  case.  Motion  for  leave  to  file  petition  in  error  overruled,  the 
Supreme  Court  holding  condition  excluding  heir  who  "goes  to  law  to  break  the 
will"  to  valid  and  passing  forfeited  legacy  to  general  legatees:  opinion  19  Ohio 
St,  546. 
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made  parties  to  cither  said  original  or  cross-petition,  and  on  November 
3d,  1865,  said  William  Bradford  having  now  first  discovered  this  fact, 
moved  the  court  for  leave  to  make  them  "parties  defendant  to  his  said 
cross-petition  as  proper  and  necessary  parties  for  the  determination  of 
the  controversy  in  this  action  on  his  cross-petition."  Defendant  resisted 
this  motion  on  the  ground  that  it  appeared  from  the  statements  of  said 
cross-petition,  that  more  than  two  years  had  elapsed  since  said  will  had 
been  admitted  to  probate ;  that  the  statute  provided  that  if  no  one  ap- 
peared and  contested  the  will  within  two  years,  the  probate  should  be  for- 
ever binding;  and  that,  as  no  action  had  been  commenced  against  these 
parties,  no  one  had,  in  the  meaning  of  the  statute,  appeared  and  contested 
the  will  within  said  two  years,  and  it  was  now  too  late.  The  court  sus- 
tained said  motion,  and  at  November  Term,  1865,  made  Sarah  Watson 
and  Eliza  Bradford  parties  defendant  to  said  cross-petition,  and  summons 
was  issued  against  them.  They  afterwards  appeared  and  answered  that 
no  action  had  been  commenced  against  them  until  more  than  two  years 
after  said  will  had  been  admitted  to  probate,  and  claimed  that  this  action, 
as  against  them,  was  barred  by  the  statute  above  referred  to.  To  these 
answers  the  plaintiff,  in  cross-petition,  demurred,  and,  at  March  Term, 
1866,  said  demurrers  were  overruled  and  said  William  Bradford  then  re- 
plied to  said  answers,  admitting  that  said  Sarah  and  Eliza  are  legatees  for 
small  amount  under  said  pretended  will,  but  averring  that  within  two  years 
after  probate  thereof  to-wit :  on  June  18,  1864,  the  plaintiff  in  this  suit,  and 
heir  at  law  of  John  Bradford,  and  party  in  interest,  had  appeared  and  filed 
his  petition  to  contest  the  validity  of  said  will.  That  to  said  petition  all  of 
the  heirs  at  law'  and  all  of  the  legatees  and  devisees  under  said  will  had 
been  made  parties  and  served  with  summons  on  June  23,  1864.  That  on 
March  4,  1865,  said  defendants  had  appeared  and  moved  the  court  to 
make  said  petition  more  definite  and  certain,  and  said  motion  being 
granted,  and  an  amended  petition  filed,  had  on  June  26,  1865,  answered 
takin'g  issue  thereon.  That  proceedings  having  been  thus  commenced,  the 
said  William  Bradford  apprehensive  thatbycollusionandarrangement  be- 
tween said  plaintiff  and  his  co-defendants  it  would  be  sought  to  dismiss 
said  proceedings  as  soon  as  two  years  after  probate  of  will  had  expired, 
filed  herein  his  said  cross-petition  making  same  parties  thereto  as  to  said 
original  petition.  That  having  discovered  that  said  Sarah  Watson  and 
Eliza  Bradford  had  not  been  made  parties,  on  his  motion,  on  November 
4,  1865,  they  were  made  parties  defendant,  and  ordered  to  appear  and 
answer  or  demur  to  said  answer,  as  required  by  law,  but  no  right  was  re- 
served by  said  order,  to  said  defendants  to  plead  the  statutory  bar  to  said 
action,  and  that  said  defendants  were  summoned  on  December  22,  1865. 
Wherefore  said  Bradford  avers  that  both  he  and  said  Andrew  did  appear 
to  contest  the  validity  of  said  pretended  will  within  two  years  after  pro- 
bate»  and  prays  that  an  issue  be  made  up  to  try  the  same.    Said  Eliza 
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Bradford  and  Sarah  Watson  demurred  to  these  replies,  on  the  ground 
that  the  questions  therein  presented  had  already  been  determined  on  the 
demurrers  to  their  answers ;  that  said  replies  did  not  deny  the  facts  stated 
in  said  answers,  and  showed  no  defense  to  same,  and  said  demurrers  were 
sustained  by  the  court  and  said  action  dismissed  as  to  said  defendants. 
Afterwards,  on  December  29,  1866,  by  leave  of  court,  the  other  defendants 
to  said  cross-petition  filed  an  answer  thereto,  setting  up  as  a  defense  and 
bar  to  said  action  against  them,  said  former  judgment,  dismissing  the 
same  as  to  said  Sarah  Watson  and  Eliza  Bradford  their  co-legatees.  To 
this  answer  the  plaintiff  in  cross-petition  demurs,  which  makes  the  ques- 
tion now  submitted  to  court. 

In  argument,  counsel  for  plaintifl'  put  the  following  question :  "Docs 
the  bar  of  the  limitation  inure,  in  actions  within  the  original  jurisdiction 
of  the  court  to  the  benefit  of  co-defendants  not  themselves  entitled 
thereto," — ^and  claimed  that  a  proper  answer  would  involve  a  decision 
01  the  demurrer. 

He  argued  that  the  statute  of  limitations  was  re^rded  with  disfavor 
b>  the  courts,  and  that  the  bar  as  to  some  defendants,  should  not  be  held 
to  inure  to  the  benefit  of  others,  that  the  will  was  not  an  entirety,  that  the 
interests  of  the  parties  were  not  joint,  but  severable,  and  that  therefore 
the  will  might  be  held  valid  as  to  some  parties  in  interest  and  invalid  as 
to  others  He  claimed  that  as  certain  devises  and  legacies  might  be 
void,  and  a  will  therefore  not  valid  as  to  certain  devises  and  legatees 
while  valid  as  to  others,  so  the  whole  will  might  be  held  invalid  as  to  cer- 
tain parties,  and  valid  as  to  others.  He  questioned  the  authority  of  Meese 
v.  Keefe,  and  Smetters  against  Ramey,  citing  Thompson  v.  Thompson, 
18  O.  St.  Rep.,  356.  Trimble  v.  Longworth,  lb.,  431,  and  numerous  other 
authorities. 

Counsel  for  defendant  contended  that  the  issue  to  be  tried  was. 
"whether  the  writing  produced  be  the  last  will  of  the  testator  or  not,** 
and  that  it  could  not  be  held  valid  as  to  part,  and  invalid  as  to  part.  The 
subject  matter  of  the  action  was  an  entirety,  and  incapable  of  division. 
Counsel  cited  and  relied  upon  the  cases  of  Meese  and  wife  v.  Keefe,  10 
O.  R.,  362,  and  Smerters  and  Haines,  O.  S.,  Rainey  14  O.  S.  P.,  287. 

The  interests  of  the  parties  were  certainly  not  joint.  They  were 
oftener  adverse  but  they  all  rested  upon  and  must  be  determined  by  the 
one  fact  of  the  validity  or  invalidity  of  the  will.  It  cannot  be  valid  as  to 
some  and  invalid  as  to  others,  a  will  as  to  some  and  no  will  as  to  others. 
It  is  an  entirety  and  the  interests  of  the  parties  are  not  severable.  Let 
us  test  this  proposition.  The  proceeding  has  been  dismissed  as  to  two 
of  the  parties.  The  will  then  is  valid  as  to  them.  Suppose  the  court 
should  make  up  an  issue  between  the  remaining  parties  and  it  should  be 
declared  invalid  as  to  them,  it  would  be  the  duty  of  some  of  them  who  are 
next  of  kin  to  apply  to  the  probate  court  for  the  appointment  of  an  admin* 


SUIBKIOR  AND  flOMMON  PLEAS  COURTS.  5S 


Bradford  v.  Brndtord. 


istrator.  The  applicants  say  as  to  us  there  i^  no  will  aod  therefore  no 
executor.  The  two  resist  and  say,  as  to  us  there  is  a  will  and  therefore 
an  executor.  The  (jiiestion  thus  made  would  be  apt  to  seriously  em- 
barrass our  worthy  probate  judge,  if  its  decision  did  not  prove  impos- 
sible. 

The  interest  of  legatees  not  next  of  kin,  and  those  of  the  next  of  kin 
are  always  adverse  as  are  those  of  the  heir,  and  of  the  devisee  not  an  heir. 
Suppose  the  will  to  have  been  held  valid  as  to  th  devisee  and  legatee,  and 
void  as  to  the  heir  and  next  of  kin,  how  could  controversies  between  them 
in  relation  to  the  property  be  settled.  As  to  the  devisee,  there  is  a  will, 
and  his  title  is  perfect  under  it.  As  to  the  heir,  there  is  no  will,  and  his 
title  is  perfect  by  inheritance.  The  position  of  each  is  impregnable.  It 
would  be  the  same  between  the  legatee  and  the  next  of  kin.  These  illus- 
trations are  sufficient  to  show  that  a  will  must  be  valid  as  to  all  parties  in 
interest,  or  as  to  none.  The  question  is  settled  by  authority  of  the  Su- 
preme Court  in  Ohio,  and  it  is  not  for  this  court  to  question  that  author- 
ity. The  demurrer  must  be  overruled.  Judgments  for  defendants  dit- 
missing  the  action. 

Conover  &  Craighead  and  Vallandigham,  for  plaintiff. 

£•  S.  Young  and  Houk  &  McMahon,  for  defendants. 


Wills. 

[Montgomery  Superior  Court] 

*BradW)rd  v.  Bradford. 


On  pABTmoN  Proceeds  of  Land  Divided  Amongst  Hsnus  Regardless  or  Un- 
jruTj^TLLED  Provisions  of  Will. 

Where  the  lugul  eistAte  in  lands  descends  to  parties  subject  to  a  provision  in  the 
will  of  a  i^ensoD  owning  an  undivided  interest  therein,  directing  his  executors 
to  sell  his  inlerest  which  they  fail  to  do,  the  purchase  price  of  the  whole  will, 
in  a  Danitiou  proceeding,  be  divided  among  the  heirs,  without  reference  to  the 
provision  in  the  will. 

The  legal  estate  in  the  premises  had  descended  to  the  parties,  sub- 
ject to  a  provision  in  the  will  of  John  Bradford,  directing  his  executors 
to  sell  his  interest  (an  undivided  one-fifth)  which  said  executors  had 
failed  to  do. 

On  submission  to  the  court  to  decide  whether  one-fifth  of  the  pur- 
chase money  should  be  paid  John  Bradford's  executor's  for  distribution 
under  the  will,  or  the  whole  should  be  distributed  amongst  the  heirs  hold- 

*  See  also  preceding  case  and  note  thereto  for  decision  of  Supreme  Court 
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iiig  the  legal  estate  without  reference  to  the  will,  and  the  further  ques- 
tion OS  to  the  payment  of  an  assessment  for  street  improvements. 

Haynes,  J. 

The  latter  course  as  to  the  distribution  of  the  money  is  the  proper  one 
and  that  no  part  of  the  purchase  money  should  be  paid  said  executors. 
That  as  an  ordinance  of  assessment  had  not  been  passed  by  the  city 
council,  the  street  improvements  should  not  be  paid  for  out  of  the  pur- 
chase money. 

Young  &  Gottschall,  attorneys. 


Husband  and  Wife. 

[Montgomery  Superior  Court.  October  Term,  1887.] 

Francis  Bradstreet  v.  Joseph  Tate. 

A  Husband  Being  the  Owner  of  Monet  Advanced  Can  Sub  on  a  Note  Thebc- 
FOR  Made  to  His  Wife. 

In  an  action  upon  a  jote  made  to  the  wife  of  the  plaintiu,  it  will  not  avail  the 
defendant  aa  a  defense,  that  he  knew  nothing  of  the  fact  that  the  funds  wer« 
held  in  trust  for  her  husband,  and  that  he  supposed  he  was  borrowing  her 
money. 

Action  brought  upon  a  note  made  April  i,  1865,  to  Malinda  Brad- 
street,  the  wife  of  the  plaintiff,  and  for  the  use  and  benefit  of  the  plaintiff, 
for  $306.06,  payable  in  one  year  after  date,  with  interest  at  8  per  cent. 

The  answer  of  Judson  Popenoe  sets  forth  that  he  signed  the  note 
to  Malinda  Bradstreet  as  surety  for  Joseph  Tate,  and  that  he  received 
no  consideration  therefor;  that  he  had  no  knowledge  at  any  time  prior 
to  the  filing  of  this  petition,  of  the  facts,  that  the  money  obtained  on 
said  note  was  advanced  by  the  plaintiff,  or  that  said  note  was  made  for 
his  benefit,  but  that  he  signed  the  same  supposing  and  believing  that  the 
money  was  to  be  obtained  of  Malinda  Bradstreet  and  of  no  other  person. 
The  plaintiff  filed  a  general  demurrer  to  the  answer  of  Judson  Popenoe. 

Haynks,  J. 

This  case  differed  from  the  Portage  Bank  v.  Lane,  8  Ohio  St.,  405, 
and  the  Clinton  Bank  v.  Ayres  &  Neal.  16.  Ohio  St.,  282. 

If  the  money  was  obtained  from  Mrs.  Bradstreet,  and  the  note  made 
to  her  for  funds  held  in  trust  by  her  for  her  husband,  it  would  not  avail 
the  defendant  as  a  defense  that  he  knew  nothing  of  it,  or  supposed  he 
was  borrowing  her  money.    The  purpose  of  the  note  was  subserved  by 
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obtaining  the  money ;  the  note  was  payable  to  her,  and  if  in  equity  it 
belonged  to  the  husband  he  could  collect  it.  If  he  has  a  right  to  con- 
vert it  to  possession,  he  is  the  proper  party  to  sue. 

Demurrer  sustained. 

Gunckel,  for  plaintiff. 

Craighead  &  Munger,  contra. 


Indigent  invalid. 

[Montgomery  Superior  Court] 

John  Brkiskord  v.  Dayton   (City). 

WfiFN  DiRECTORH  or  City  Ixfirmary  Responsible:  fot  Care  of  Invalid. 

Wb^re  a  person  uh«*s  due  clili^tMu-e  in  giving  notice  to  the  directors  of  a  city  Id- 
nrmary.  cf  the  i-ondiiion  of  a  smallpox  patient  liaving  a  legal  settlement  Id 
the  city,  and  in  the  house  of  the  former,  who  is  in  a  condition  requiring  pul>- 
lic  Hupi>ort  and  assistance,  and  requesting  the  diret-tors  to  remove  and  take 
t  harge  of  liim  at  the  expense  of  the  city,  he  is  entitled  to  rec'over  from  the  city 
for  the  maintenan<-e  of  the  patient  and  Che  reasonable  servicef  of  himself  and 
bis  family  in  caring  for  the  patient,  not  only  for  the  time  after  such  notice 
was  given,  hut  for  that  which  had  previously  elapsed. 

Charge  TO  JURY. 

Haynes.  J. 

The  petition  sets  forth  that  Abner  Hackney,  having  a  legal  settle- 
ment in  ilie  city,  was  on  May  12,  1866,  attacked  by  the  smallpox,  while 
he  was  at  the  house  of  the  plaintiff;  that  Hackney  was  poor  and  in  a 
condition  requiring  public  support  and  assistance,  of  which  fact  the 
plaintiff  gave  due  notice  to  the  infirmary  directors  of  the  city,  request- 
ing them  to  remove  and  take  charge  of  him  at  the  expense  of  the 
city.  The  directors  having  examined  into  the  condition  and  necessi- 
ties of  Hackney,  became  satisfied  that  he  required  temporary  relief  at 
the  expense  of  the  city,  and  upon  consultation  determined  that  it  would 
not  be  prudent  to  remove  him.  and  requestd  and  ordered  the  plaintiff 
to  keep  Hackney  at  his  house  during  his  illness;  ro  provide  for  his  wants 
and  to  nurse  him  until  he  became  well,  and  promised  to  pay  him  for  his 
trouble  and  expense  for  so  doing;  that  Hackney  remained  at  the  plain- 
tiff's house  until  July  10.  1866;  that  the  plaintiff  took  care  of  and 
nursed  Hacknev  all  that  time,  and  furnished  him  all  that  his  necessities 
required,  except  medicine,  and  asks  judgment  for  $1407  and  interest 
from   Ttdv   10,   1866. 

The  city  for  answer  says  that  the  infirmary  directors  of  the  city 
were  notified  that  the  said  Hackney  was  in  a  condition  requiring  public 
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assistance  on  June  8,  1866,  and  they  had  no  notice  before  that  day,  and 
denies  that  the  plaintiff  notified  the  infirmary  directors  on  May  12,  or 
in  a  reasonable  time  thereafter,  of  Hackney  needing  public  relief;  and 
further  says  that  a  short  time  before  Hackney's  sickness,  that  plaintiff 
himself  and  one  Smith  was  sick  with  smallpox. 

The  city  denies  that  material  injury  was  done  to  the  furniture,  bed- 
ding or  clothing  belonging  to  the  plaintiff,  and  avers  that  whatever 
damage  was  suffered,  was  before  notice  was  given  to  the  infirmary  di- 
rectors, and  before  the  case  of  Hackney  had  devolved  upon  the  city. 
The  defendant  further  avers  that  Hackney's  brother  cared  for  and 
nursed  him  during  his  sickness,  and  denies  that  the  plaintiff  furnished 
Hackney  all  he  required  except  medicine.  The  defendant  says  that  the 
plaintiff  furnished  Hackney  with  boarding  and  lodging,  and  only  gave 
occasional  attention  to  Hackney  during  the  daytime.  The  defendant 
also  denies  that  the  infirmary  directors  requested  the  plaintiff  to  take 
care  of  Hackney  during  his  sickness,  or  that  they  promised  to  pay  him 
for  so  doing,  and  denies  that  either  the  plaintiff  or  his  daughter  were 
unable  to  procure  or  attend  to  any  work  while  Hackney  remained  with 
them,  and  denies  any  indebtedness  to  the  plaintiff  for  taking  care  of 
Hackney.  By  law  the  directors  of  the  city  infirmary,  upon  being  noti- 
fied, were  required  to  furnish  relief  to  any  sick  person  needing  it,  either 
in  or  outside  the  infirmary.  If  they  failed  to  do  so,  and  any  person  fur- 
nished such  necessary  relief,  he  would  have  a  right  of  action  against  the 
city  for  the  reasonable  value  of  services  rendered,  and  supplies  furnished. 
If  in  this  case  the  plaintiff  had  used  reasonable  diligence  in  giving  no- 
tice and  making  complaint  to  the  directors,  he  could  recover  not  only 
for  the  time  after  such  notice  was  given,  but  for  that  which  had  elapsed. 
The  jury  should  consider  the  loathsome  character  of  the  disease,  the 
degree  of  attention  required,  and  all  the  circumstances  in  determining 
what  the  services  of  the  defendant  and  his  family  were  reasonably 
worth. 

The  jury  returned  a  verdict  for  the  plaintiff  for  $800,  and  interest 
from  July  10,  1866. 

Houk  &  McMahon,  Conover  and  Craighead,  for  plaintiff. 

Corwin,  Corwin  &  Corwin,  for  dkfm 
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Partnership. 

[Montg^omer;  Superior  Coart,  February  Term,  1868L] 

Horace  Brelsford  v.  Henry  Loreb  ET  au 

1.  Ons  Representing  Himself  as  a  Partner  Liable  roR  Poiob  or  Goods  Sold 
To  Partnership. 

If  one  represent  himself,  or  hold  himself  out  as  a  partner  of  another,  by  words 
or  acts,  and  so  leads  the  plaintiff  to  l)elieve  that  he  was  a  partner,  and  the 
plaintiff  acted  upon  that  belief  and  delivered  goods  to  be  shipped  by  them,  he 
is  liable  as  a  partner  to  the  same  extent  as  the  other  who  is  the  ostensible 
party  in  the  transaction,  although  as  between  themselves,  he  may  not  have 
been  a  partner,  and  may  have  had  no  interest  with  the  other  in  the  transac- 
tion. 

2.  Verbal  Prouise  to  Answer  for  the  Debt  or  Default  or  Another  not 
Binding. 

Where  defendants  agree  to  ship  for  plaintiff  a  quantity  of  tobacco  to  R.  &  Son 
to  sell  on  commission,  no  verbal  promise  of  theirs  to  answer  for  the  debt  or 
default  or  miscarriage  of  R.  &  Son  would  bind  them. 

The  petition  sets  forth  that  on  August,  23,  1866,  at  Miamisburg  the 
plaintiff  was  the  owner  of  4,625  pounds  of  tobacco ;  that  the  defendants 
represented  themselves  to  be  the  agents  and  receivers  for  M.  Rceder,  of 
New  York  City,  to  procure  tobacco  to  be  shipped  to  Roeder  t(^sell  as  a 
commission  merchant.  Ricder  was  unknown  to  plaintiff;  that  to  induce 
the  plaintiff  to  deliver  his  tobacco  to  them  to  be  sent  to  the  said  Rceder 
for  sale,  they  promised  the  plaintiff  that  if  he  would  deliver  it  to  them 
for  that  purpose,  they  would  cause  it  to  be  shipped  to  Roeder  and  sold  for 
plaintiff  at  the  highest  price,  and  that  Rceder  should  send  to  plaintiff  the 
proceeds,  only  reserving  freight  and  2^  per  cent,  commission  and  pay 
for  storage  after  three  months.  The  plaintiff  relying  on  the  promises  and 
representation  of  the  defendants  delivered  the  tobacco  to  them,  and  the 
same  was  sent  by  them  to  New  York  to  Rceder  to  be  sold,  and  to  be  ac- 
counted for  to  the  defendants.  Roeder  sold  the  same  with  other  inferior 
tobacco  at  a  price  below  its  value,  and  for  and  on  account  of  defendants 
and  paid  tlie  proceeds  to  the  defendants,  at  their  request,  and  they  refuse 
to  account  for  the  same  and  have  applied  the  proceeds  to  their  own  use. 

j'Kl§:ment  asked  for  277.50  and  interest  from  October  I,  1866. 

'1  lie  defendant,  Henry  Losee,  for  answer  denies  each  and  every 
allegation  of  the  petition,  which  refer  to  representations,  promises  and 
acts  of  himself  and  Emanuel  C.  Gcbhart  jointly,  and  denies  that  they  ship- 
ped the  tobacco  of  plamtiff,  but  says  he  was  himself  the  agent  of 
Roeder  &  Son,  of  New  York ;  and  as  such  agent  he  did  individually  ship 
the  tobacco  for  plaintiff,  but  there  was  not  4,625  pounds  of  it,  but  only 
4,451 ;  that  the  tobacco  was  not  sold  with  inferior  tobacco,  but  it  was  sold 
on  its  own  merits  for  the  highest  market  price,  the  whole  amounting  to 
$195.85,  and  after  deducting  charges  leaves  due  the  plaintiff  $116,  which 


58  OHIO  DECISIONS. 


Moiitg^omery  Superior  Court. 


amount  is  now  in  the  hands  of  this  defendant  and  which  he  is  ready  and 
willing  to  pay  the  plaintiff. 

Defen<lant  Gebhart  for  answer  savs  that  he  was  not  in  any  wav  as- 

m  m  W 

sociated  with  the  defendant,  Loree,  as  agent  for  Roeder  &  Son,  and  denies 
every  allegation  of  the  petition. 

Charge  to  tiik  jury. 
Haynes,  J. 

If  (Jebhart  was  in  fact  the  partner  of  Loree,  he  was  of  course  liable 
to  the  same  extent  as  Lorcc.  And  that,  although  as  between  themselves, 
he  may  not  have  been  a  partner,  and  may  have  had  no  interest  with  Lo- 
ree, yet  if  he  rcprcscnicd  himself,  or  held  himself  out  as  a  partner  by 
words  or  acts,  and  so  led  the  plaintiff  to  believe  that  he  was  a  partner, 
and  the  plaintilT  in  that  belief  delivered  his  tobacco  to  be  shipped  by  them, 
Gebhart  is  liable  to  the  same  extent  as  Loree.  No  verbal  promise  to 
answer  for  the  debt,  <lcfault,  or  miscarriage,  of  Rceder  &  Son,  would 
bind  the  defendants,  and  as  dieir  engagement  was  only  to  ship  to  Roeder 
&  Son,  as  commission  merchants,  for  sale,  they  are  not  answerable  for  the 
acts  of  said  merchants,  but  only  for  the  amount  of  money  coming  into 
the  hands  of  Loree. 

Theiury  returned  a  verdict  for  the  full  amount  for  the  plaintiff. 

The  defendant  filed  a  motion  for  a  new  trial, 

Howard  &  Son,  for  plaintiflF. 

Clay  and  Houk  &  McMahon,  contra. 


Sureties. 

[Montgomery  Superior  Court.1 

John  L.  Brknner  v.  Joseph  Tat^. 

Plaintiff  Shino  on  Note  not  SunsTiTUTEo  to  Kigiits  of  Sureties  Thereon. 

Where  one  of  the  Rurelics  on  a  note  tnkos  mortpaffe  from  the  principnl  to  idem- 
nify  him  ns^ainst  diverse  clninis  on  whii'h  he  was  security  for  the  prinripal,  in- 
cluding the  note  *ued  on,  the  plaintiff  will  not  he  ordered  suhKtituted  to  the 
rights  of  such  surety  in  siu-h  mortgnge,  in  nn  action  a};ainst  all  the  parties  on 
such  DOte. 

Suit  brought  on  a  promissory  note — Tate  being  principal — Popenoe 
and  White,  sureties.  Petition  filed  April  3,  1867.  Defendants  White 
and  Popenoe  filed  separate  answers,  setting;  forth : — 

First — That  they  executed  said  note  for  the  accommodation  of 
Joseph  Tate,  and  as  sureties  for  him.  and  that  they  did  not  receive  any 
consideration  therefor,  all  of  which  was  then  known  to  said  plaintiflF. 
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Second — That  there  is  not  due  on  said  note  the  sum  of  $550. 

Third — Said  defendants  set  forth  that  the  said  Joseph  Tate  made  an 
assignment  of  all  his  property,  except  what  was  exempt  from  execution, 
March  2(1,  1867,  and  that  prior  to  making  said  assignment,  said  Tate  ex- 
ecuted a  mortgage  on  certain  real  estate,  then  belonging  to  him,  to  said 
Popenre,  to  indenmify  him  against  divers  claims  on  which  said  Pof)cnoe 
was  sfcurity  for  said  Tate,  and  that  the  note  sued  on  by  said  plaintiff  is 
one  of  the  notes  so  secured  against.  Sair  defendants  therefore  jiray  that 
said  plaintiff  may  be  substituted  to  the  rights  of  said  Popenoe,  under  said 
mortgage,  and  may  be  required  to  make  the  amount  due  him  on  said  note 

out  of  said  farm,  before  proceeding  against  said  defendants.  White  k 
PopencE.  sureties  of  said  Tate. 

Plaintiff  demurred  to  the  first  and  third  defenses  in  said  answer. 

Haynes,  J. 

Demurrer  sustained. 
J.  J.  Belville,  for  plaintiff. 
Craighead  &  Munger^  contra. 


Eushand  and   Wife. 

[Superior  Court  of  Montgomery  County,  April  Term,  1872.] 

Catherine  Bright  v.  David  Bright. 

I.      DRTTTfKENTnCSS— V.'ITIIOT'T   F'AILURB  TO   PROVIDE. 

An  application,  i:ndrr  I  ho  statute  for  an  order  investing  the  plaintiff  with  the 
rights  of  a  femt  moIv  will  not  be  granted  whore  it  appears  that  although  the 
husband  is  at  times  wholly  incapacitated  by  reason  of  intemperance  to  provide 
for  his  family,  when,  flora  his  property  or  upon  his  credit,  his  family  have 
been  sufficiently  provided  for. 

2,     Failure  to  Establish  Legal  Incapacity. 

Where  it  api)oars  at  the  time  of  the  application  of  a  wife  to  be  invested  with 
the  rights  of  a  feme  sole,  in  addition  to  the  facts  set  forth  in  ihe  pi*ece<1ing 
paragraph,  that  the  husband,  although  he  had  been  under  the  influence  of 
liquor  the  greater  part  of  the  time  for  a  year  previous,  and  to  an  extent  ren- 
dering him  unfit  for  proper  attention  to  business,  it  also  appears  that  he  nas 
recently  drank  but  little  and  when  sober  is  a  capable  business  man,  be  is  not 
'^incapacitated''  within  the  meaning  of  the  law. 

An  application,  under  the  statute,  for  an  order  investing  plaintiff  with 
the  rights  of  a  feme  sole 

The  section  of  the  law  under  which  this  application  is  made,  is  as  fol- 
lows :  "Any  married  woman,  whose  husband  shall  desert  her,  or  from  in- 
temperance or  other  cause  become  incapacitated,  or  neglect  to  provide  for 
his  family,  may  file  her  petition  in  the  court  of  common  pleas  of  the  county 
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in  which  she  resides,  alleging  the  same,  and  making  her  husband  defend- 
ant thereto,  which  proceeding  shall  be  subject  to  all  rules  applicable  to 
other  civil  actions ;  and  upon  proof,  by  testimony,  of  such  desertion,  in- 
capacity, or  neglect,  the  court  may,  in  its  discretion,  make  an  order  hav- 
ing the  force  and  effect  of  a  judgment  vesting  such  woman  with  the 
rights,  privileges,  and  liabilities  of  a  feme  sole,  as  to  acquiring,  possessing 
and  disposing  of  the  property,  real  and  personal,  making  contracts,  and 
being  liable  thereon,  and  suing  and  being  sued  in  her  own  name. 

LowB,  J. 

The  trouble  between  the  parties  in  this  case,  has  apparently  arisen 
out  of  the  fact  that  Mrs.  Bright  has  refused  to  allow  her  separate  property 
to  be  appropriated  to  the  payment  of  her  husband's  debts. 

In  view  of  Bright's  increasing  dissipation  and  apparent  disinclina- 
tion to  put  his  own  shoulder  manfully  to  the  wheel,  and  the  fact  that  there 
is  a  family  to  be  reared,  it  seems  to  me  that  this  refusal  (A  Mrs.  Bright  was 
not  only  justifiable  but  wise. 

While  heartily  sympathizing  with  any  poor  woman  who  is  tied  to  a 
drunken  husband,  I  am  by  no  means  sure  that  the  courts  are  under  obliga- 
tions to  regard  applications  of  this  kind  with  any  extraordinary  favor.  It 
seems  to  me  that  the  natural,  if  not  inevitable,  tendency  of  this  kind  of 
legislation  is  to  weaken  the  tics  of  marriage,  by  putting  the  sexes  into 
an  unnatural  antagonism,  teaching  them  to  be  independent  of  one  another, 
and  to  earn  their  own  living  apart,  whereas  God's  law  and  the  common 
experience  of  mankind  points  to  the  family  and  the  mutual,  confidential 
and  kindly  intercourse  of  husband  and  wife,  as  among  the  strongest  safe- 
guards of  human  happiness.  I  do  not  say  that  there  may  not  be  cases  in 
which,  in  the  exercise  of  wise  discretion,  an  application  of  this  kind  may 
not  be  granted  to  the  promotion  of  the  best  interests  of  all  concerned; 
but,  as  a  general  rule.  I  am  inclined  to  think  that  the  unhappiness  to  be 
expected  from  the  easy  sundering  of  even  the  property  ties,  which  bind 
man  and  wife  together,  far  outweighs  the  probable  benefits. 

Trials  we  all  have,  men  and  women  alike ;  some  we  may  escape  from, 
some  we  may  not — and  to  chafe  and  fret  and  struggle  continually  against 
the  responsibility  and  fetters  of  sex  is  a  rebellion  against  nature.  Every 
married  woman  seeking  for  complete  independence  ought  to  consider  well 
whether  it  is  not  better  to  bear  present  evil  rather  than  to  venture  upon 
those  which  such  a  change  makes  possible  in  the  future. 

The  misgivings  thus  expressed  are  not  peculiar  to  myself,  but  are  felt 
also  by  the  able  author  of  the  latest  and  best  American  work  upon  "Do- 
mestic Relations."    (Schouler,  page .) 

Ordinarily,  a  court  has  nothing  to  do  with  the  question  as  to  the 
wisdom  or  expediency  of  any  particular  piece  of  legislation ;  the  duty  of 
the  judiciary  is  to  expound  and  administer,  not  to  make  the  law. .  But  in 
this  case  the  language  of  the  statute  is,  that  upon  a  certain  state  of  facts 
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the  court  "may  in  its  discretion,"  make  a  certain  order.  In  determining 
wliether  the  court  will  exercise  the  discretion  thus  conferred  in  favor  of 
the  applicant,  it  is  proper,  I  think,  that  all  of  the  matters  referred  to 
should  be  before  the  mind,  and  that  a  court  should,  under  no  circum- 
stances make  the  order  where  there  are  grounds  for  a  reasonable  expec- 
tation, that  the  domestic  bleach  may  be  healed,  or  when  the  facts  which 
authorize  it,  are  not  very  clearly  established. 

The  plaintiff  then,  is  bound  to  satisfy  the  court  either,  that  the  husr 
band  deserted  his  wife;  that  he  has  become  incapacitated,  or  has  neglected 
to  provide  for  his  family.  There  is  no  evidence  here  of  desertion,  and, 
in  fact,  the  parties  are  still  living  together.  As  to  incapacity,  the  testi- 
mony shows  that  the  defendant  has,  for  the  last  three  years,  been  "a 
drinking  man ;"  and  during  the  last  year  has  drank  to  great  excess,  and 
has  spent  the  most  of  his  time  in  idleness,  hanging  about  the  stores  and 
shops  and  saloons.  Half  of  the  time  at  least,  during  the  year,  he  has  been 
too  much  under  the  influence  of  liquor  to  attend  intelligently  to  business. 

Potations  so  continuous  and  so  deep,  naturally  resulted  in  maptia  a 
potu,  an  attack  of  which  prostrated  him  for  perhaps  two  weeks.  He  had 
evidently  broken  loose  from  all  restraints,  thrown  the  reins  upon  the  neck 
of  his  appetite,  and  was  plunging  headlong  and  recklessly  to  destruction. 
It  appears,  however,  that  even  during  the  last  year  there  were  times  when 
he  was  sober,  or,  at  least,  only  partially  under  the  influence  of  liquor,  and 
at  such  times  his  neighbors  and  acquaintances  recoginizedhim  as,  perhaps, 
an  unusually  shrewd  and  careful  trader  and  business  man. 

This  was  the  opinion  of  Dr.  Isaac  Treon,  who  bought  a  farm  of  him ; 
of  the  witness  Weiser,  of  whom  Bright  bought  a  farm  for  $6,000,  in  Sep- 
tember last;  and,  as  it  would  seem,  the  opinion  even  of  the  plaintiff  her- 
self ;  for,  when  she  was  asked  by  Dr.  Treon  as  to  the  pending  trade,  she 
replied  that  "whatever  David  agreed  to  would  be  all  right."  Indeed, 
the  concurring  testimony  of  the  neighborhood  seems  to  be  that  when 
Bright  was  sober  there  was  no  apparent  diminution  of  his  natural  shrewd- 
ness and  capacity. 

I  am  aware  that  sometimes  the  appetite  for  liquor  becomes  to  all  ap- 
pearances in  the  average  man  utterly  uncontrollable,  and  that  the  poor 
victim  of  his  own  criminal  weakness  and  indulgence,  finds  that  he  is  bound 
in  chains  which  he  cannot  break  or  unloose.  I  am  inclined  to  think  that 
a  man  in  this  condition  would  be  "incapacitated"  within  the  meaning  of 
the  law.  Such,  however,  does  not  seem  to  be  the  case  with  Bright ;  since 
the  saloons  in  Gettersburg  weje  closed  in  January  last,  the  testimony  is 
that  he  drank  but  very  little  and  his  appearance  upon  the  witness  stand 
was  certainly  not  that  of  one  whose  manhood  is  in  ruins. 

I  think  that  there  is  still  in  him  a  sufBcient  foundation  on  which  to 
build  the  superstructure  of  a  useful  life. 
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The  '^incapacity''  then  has  not  been  proven,  neither  in  my  judgment 
has  the  "neglect." 

It  is  true  that  during  the  last  year  Bright  has  earned  by  personal  ex- 
ertions, absolutely  nothing.  He  has  always  been  a  man  of  property, 
his  house  has  been  notably  well  furnished  and  kept ;  there  has  always  been 
an  abundance  to  eat  at  his  table,  and  his  wife  and  children  have  always 
been  decently  and  comfortably  clothed.  This  state  of  things  continues 
to  the  present  time,  and  while  Bright's  personal  exertions  have  not  been 
contributed  to  this  abundance  of  comforts,  it  has  been  brought  about 
through  and  by  means  of  the  property  accumulated  in  better  days,  and  still 
owned  by  him. 

A  man  worth  a  million,  which  he  places  at  the  disposal  of  his  wife  and 
children,  may,  I  suppose,  be  idle  as  long  as  he  lives,  or,  at  least,  as  long  as 
it  lasts,  without  being  liable  to  the  reproach  of  neglecting  to  provide  for 
his  family ;  and  the  fact  that  the  amount  is  in  any  case  smaller  than  this, 
does  not  alter  the  principle,  provided  such  amount  be  sufficient  for  the 
comfortable  and  decent  maintenance  of  the  family  in  the  style  to  which 
they  were  accustomed.  Whether  it  was  wise  for  a  man  in  Bright's  pecun- 
iary condition  to  remain  idle  during  the  last  year,  and  whether  this  last 
time  rnay  not  prove  in  the  end  disastrous  to  him,  is  not  the  question  here. 

We  are  only  concerned  to  know  whether  from  his  property  or  upon 
his  credit  his  family  have  been  sufficiently  provided  for,  and  it  is  agreed 
upon  all  hands  that  they  have. 

An  order  of  this  kind  is,  as  I  understand  it,  irrevocable;  while  a 
refusal  of  it  does  not  prevent  another  application,  should  the  state  of 
affairs  justify  or  demand  it  any  subsequent  time.  The  application  in 
this  case  is  at  least  premature,  and  I  cannot  but  hope  that  there  will  be 
such  a  change  for  the  better  in  the  habits  of  the  defendant,  as  will  make 
any  future  judicial  consideration  of  the  questions  presented  in  this  case, 
entirely  unnecessary. 

Petition  dismissel. 

Jas.  H.  Baggott,  for  plaintiff. 

Houk  &  McMahon,  for  defendant. 


Pleading. 

[Montgomery  Superior  Court] 

Henry  Brinkle  v  Lewis  E.  Sacksteder. 

Petition  on  Contract  for  Partnership  Dissolution  Contains  Single  Caxtsb 
OF  Action,  When? 

A  petition  upon  a  contract  of  dissolution  of  a  partnership,  which  contains  a 
number  of  stipulations  to  be  performed,  which  the  petition  states  the  defend- 
ant refused  to  perform,  and  asks  a  money  judgment  for  the  gross  amount  in- 
volved in  such  stipulations,  states  but  a  single  cause  of  action,  the  breach  of 
the  contract  of  dissoliUioD.  and  is  not  subject  to  the  motion  to  separately  8tat9 
and  number  causes  of  action. 
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On  motion  to  require  plaintiff  to  separately  state  and  number  causes 
of  action. 

Plaintiff  avers  a  dissolution  of  a  partnership  between  himself  and  de- 
fendant on  the  7th  of  January,  1871 ;  the  contract  of  dissolution  being 
that  defendant  would  pay  plaintiff  $3,184.23,  payment  to  be  made  by  two 
secured  notes,  each  for  one  thousand  dollars,  payable  ten  years  after  date 
with  interest,  and  also  a  lot  of  accounts,  a  schedule  of  which  is  annexed 
which  the  defendant  was  to  warrant  good  for  $1,000,  and  that  the  plaintiff 
could  collect  that  amount  therefrom.  Defendant  refused  to  execute  the 
notes,  and  although  he  did  transfer  the  accounts,  there  could  be  realized 
from  them  only  %^^2,22,    Plaintiff  asks  judgment  for  the  sum  of  $2,227.28. 

Lowe,  J. 

The  petition  discloses  but  a  single  cause  of  action ;  namely,  the  breach 
of  the  contract  of  dissolution  and  denied  the  motion. 

Siotion  denied. 

Ha3mes,  Howard  &  Howard,  for  plaintiff. 

Baumann,  for  defense. 


OifU 

[Montgomery  Superior  Goort] 

WtLLiAM  A.  Rron  son's  Admr.  V.  Winters. 

Gift  bt  Dctj\i:ry  or  Cattsa  Mortis. 

Where  B.  deposited  honds  with  defendants  upon  a  verbal  aipreement  that  in  c«se 
of  his  death,  the  same  were  10  he  given  to  his  sister,  Mrs.  D,  receipt  reciting 
that  fact  given  by  defendants,  it  will  not  constitute  a  gift  to  Mrs.  D.  com- 
plete by  delivery,  nor  a  gift  cauifi  mortis. 

Bronson,  in  his  lifetime,  about  the  month  of  January,  1865,  depos- 
ited with  the  defendants  5  U.  S.  Treasury  7-30  bonds,  amounting  to  $250 
with  coupons,  upon  the  verbal  agreement  that,  in  case  of  Bronson's  death, 
the  same  were  to  be  given  to  his  sister,  Mrs.  Rachel  Deen,  and  a  receipt 
reciting  these  facts  was  given  by  V.  Winters  &  Son.  The  bonds  were 
placed  in  a  package  and  a  memorandum  of  the  facts  was  placed  on  the 
package.  The  plaintiff  claims  possession  of  the  bonds  as  administrator 
of  the  decedent. 

The  defendant  claims  the  right  to  hold  the  bonds,  subject  to  the  order 
of  Mrs.  Rachel  Deea 
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Haynes,  J. 

These  was  not  a  gift  to  Mrs.  Deen  complete  by  delivery,  and  that  it 
was  not  donatis  causa  mortis.  Therefore  the  property  in  the  bonds  re- 
mained in  Bronson,  and  passed  to  his  administrator,  who  is  entitled  to  the 
possession  of  them. 

Judgment  accordingly. 

Houk  &  McMahon,  for  plaintiff. 

Gimckle,  contra. 


Landlord  and  Tenant 

[Montgomery  Superior  Court,  January  Term,  1872.] 

Henry  L.  Browen  v.  P.  P.  Lowe  et  au 

1.  A  Provision  tr  a  Lbasb  of  Ground   vob  a  Revaluation  Means   or   thi 
Ground  Alone. 

A  lease  of  the  ground  upon  which  a  hotel  stauds  providing  that  during  the  con- 
tinuance of  the  first  twenty  years  $1,000  per  year  payable  in  iDstallmeuts  of 
$500,  each,  payable  upou  the  1st  day  of  March  aud  September  respectively, 
and  that  within  thirty  days  preceeding  the  close  of  the  first  term  of  twenty 
years,  the  ground  should  be  revalued  by  three  disinterested  men  appointed  as 
therein  provided,  who  were  to  appraise  the  same  at  its  true  value,  upou  which 
the  lessees  agreed  to  pay  ar  annual  rent  equal  to  eight  per  cent,  of  the  ap- 
praised value  thereof,  means  that  the  fee  simple  value  of  the  land  alone  which 
the  appraisers  are  to  fix. 

2.  Error  in  Excluding  Testimony  48  to  Rental  Value. 

Where  the  plaintiff  has  introduced  in  evidence  the  opinions  of  witnesses  as  to 
value  of  such  land  based  upon  various  considerations  as  to  productiveness, 
it  is  error  to  exclude  testiomony  of  the  defendant*s  witnesses  which  tend  to 
prove  what  they  would  appraise  the  rental  value  of  the  premises  at. 

8.    Master  Commissioner  Should  Admit  Testimony  When  Doubtful. 

A  master  commissioner  acts  simply  and  solely  for  the  convenience  and  informa- 
tion of  the  court,  and  his  report,  unlike  the  decisions  of  the  referee  under  the 
code,  has  no  force  until  confirmed ;  and  he  should  solve  all  doubts  as  to  the 
admissibility  of  testimony  in  favor  of  the  party  urging  its  introduction. 

This  case  comes  now  before  the  court  upon  exceptions  to  the  re- 
port of  the  master  commissioner,  which  finds  the  true  value  of  the  ground 
in  controversy,  upon  which  a  portion  of  the  Phillips  House  in  Dayton 
stands,  to  be  $47,000.  The  plaintiff,  Brown,  is  the  lessor;  the  defendants, 
the  assignees  of  the  Dayton  Hotel  Company,  the  lessees  in  a  perpetual 
lease  of  the  ground.  This  lease  provided  that  the  lessees  should  pay  an 
annual  rent  for  said  premises,  as  follows:  for  and  during  the  contin- 
uance of  the  first  twenty  years,  $1,000 — $500  on  March  i,  and  $500  on 
September  i — ^the  first  payment  to  be  made  on  March  i,  1851.  Within 
thirty  days  preceding  the  close  of  the  first  term  of  twenty  years,  the 
ground  should  be  revalued  by  three  disinterested    men   appointed    as 
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therein  provided,  who  were  to  "proceed  to  view  the  ground  and  appraise 
the  same  at  its  true  vakie,  and  within  thirty  days  thereafter  to  return, 
in  writing,  their  report  to  the  parties."  Upon  this  valuation  the  lessees 
promised  and  agreed  to  pay  an  annual  rent  in  half-yearly  payments,  in 
equal  amounts,  which  annual  sum,  or  amount,  should  be  equal  to  eight 
per  cent,  of  the  appraised  value  thereof,  as  made  and  reported  by  said 
appraisers.  A  pretended  appraisement,  signed  by  two  only,  of  the  per- 
sons chosen  in  accordance  with  the  terms  of  the  lease,  has  already  been 
declared  to  be  invalid,  and  the  court  being  ignorant  of  the  value  of  the 
property  on  September  5,  1870,  referred  the  same  to  a  master  to  take 
testimony,  determine  and  report. 

Lowe,  J. 

The  chief  question  in  this  case  is  as  to  the  meaning  of  the  provision 
in  the  lease  providing  for  the  appraisement  of  the  ground  "at  its  true 
value,"  at  the  end  of  the  first  period  of  twenty  years,  to  obtain  a  basis 
from  which  to  estimate  the  annual  rent  to  be  paid  during  the  next 
twenty  years.  It  seems  impossible  even  to  doubt  that  the  meaning  of 
such  a  provision  is,  that  the  fee  simple  value  of  the  land  alone,  is  entirely 
apart  from  the  uses  of  it  by  the  lessees,  is  that  which  the  appraisers  are  to 
fix.  There  is  no  limitation  imposed  by  the  lease  upon  the  discretion  of 
the  lessees,  as  to  the  use  to  be  made  of  the  premises,  and  it  is,  there- 
fore, nothing  to  the  purpose  to  say  that  the  improvement  put  upon  the 
property  have  not  been  productive.  Whether  the  lessees  allow  it  to  re- 
main unoccupied  and  wholly  unproductive,  during  the  entire  time,  or 
immediately  erect  buildings  on  it  which  produce  a  fabulous  income,  the 
owner  is  in  either  case,  in  law,  perfectly  indifferent.  His  rent  being 
paid  he  can  properly  have  nothing  more  to  do  or  say.  The  use  or  non- 
use  is  the  concern  of  the  lessees  alone.  The  idea  of  the  defendant,  so 
far  as  I  am  able  to  discover  it,  seems  to  be  that  the  "true  value"  which 
we  are  to  discover,  is  it^  value  for  the  purpose  of  being  improved  by  the 
lessees  under  a  perpetual  lease,  taking  its  productiveness  during  the 
last  twenty  years  as  the  criterion.  In  other  words  what  has  been  and 
what  therefore  is,  the  value  of  the  property,  not  generally,  but  to  the 
lessee?  To  adopt  this  view  would  be  to  say  in  substance,  that  the  lessees 
might  improve  the  ground  at  his  discretion,  rent  and  manage  the  same 
without  the  advice  or  consent  of  the  lessor,  allow  himself  a  reasonable 
per  cent,  on  the  cost  of  improvements  out  of  the  rents  and 
by  the  remaining  net  rents  fix  for  twenty  years  longer  the 
amount  to  be  paid  the  lessor.  This  certainly  would  be  to 
make  an  entirely  new  contract,  and  one  of  which  neither  party  ever  gave 
consent.  What  the  ground  is  worth  to  the  lessee,  in  view  of  the  rent,  he 
has  to  pay.  is  certainly  a  question  not  in  the  case.  If  he  were  permitted 
to  reduce  the  true  value  by  showing  that  his  bargain  was  a  bad  one,  the 
owner  must,  of  course,  be  permitted  to  enhance  and  magnify  such  value 
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by  sliowing  iliat  his  bargain  was  a  good  one.  This  is  the  view  adopted 
by  the  master,  and  one  in  which  I  fully  coincide. 

This,  however,  is  not  the  only  question  in  the  case,  as  it  now  pre- 
sents itself  for  consideration. 

The  true  value  of  a  piece  of  real  property  at  any  given  time  is  very 
difficult,  if  not  impossible,  accurately  to  ascertain.  It  lies  almost  wholly 
in  opinion,  and  opinion  is  formed  from  the  consideration  of  a  great  va- 
riety of  facts.  From  the  testimony  of  different  witnesses  in  this  case, 
it  appears  that  in  the  immediate  neighborhood,  the  tendency  of  business, 
the  rents  derived  from  other  buildings  in  the  vicinity;  the  possible  pro- 
ductiveness of  buildings  which  might  be  erected  thereon,  the  prospects  of 
the  city  of  Dayton  for  prosperity  in  the  future;  are  all  of 
them  circumstances  which  ought  to  be  considered  in  the  forma- 
tion of  a  correct  judgment  on  such  a  question.  I  must  say, 
therefore,  that  it  is  the  true  fee  simple  value  of  the  naked  ground  without 
regard  to  the  rights  and  duties  of  these  parties  under  the  lease,  that  is 
the  object  of  our  inquiry.  It  seems  to  me  entirely  just,  and  right  in  a 
cross  examination,  the  object  of  which  in  such  an  investigation  is  to  dis- 
cover among  other  things,  the  grounds  upon  which  the  expressed  opinion 
is  based,  and  the  weights  it  should  have,  and  present  to  the  witness  con- 
siderations which  may  modify  his  judgment,  the  defendant  should  not  be 
restricted  to  any  very  limited  range.  It  is,  I  think,  entirely  accurate  to 
say  that  the  value  of  property  does  not  depend  wholly  upon  the  rent 
which  it  can  be  made  to  produce  but  at  the  same  time  its  productiveness, 
certainly  may  be  a  very  important  and  material  element  of  such  value. 
It  is  one  thing  to  say  that  we  are  to  find  only  the  fee 
simple  value  of  the  naked  ground,  and  it  is  quite  another  to  say  that  we 
will  not  allow  ourselves  to  be  assisted  in  the  performance  of  this  duty 
by  testimony  showing  its  rental  value.  From  the  testimony  reported  by 
the  master  commissioner  it  appears  that  Valentine  Winters  stated  that 
the  true  value  of  real  estate,  if  properly  improved  and  well  managed,  de- 
pends entirely  upon  what  it  produces.  J.  H.  Winters,  upon  cross-ex- 
amination, stated  that  he  based  his  estimate  of  the  value  of  the  naked 
ground  on  sales  of  neighboring  property,  and  upon  the  rental  of  this  and 
the  adjoining  property.  Samuel  Boltin  said  that  he  appraised  the  prop- 
erty at  $45,540.  because,  in  his  opinion,  it  will  yield  a  net  annual  income 
of  six  per  cent.,  or  thereabouts;  on  that  amount.  Joseph  L.  Weston 
was  asked  in  his  examination  in  chief,  what  rate  of  interest,  with  such 
improvements  as  he  would  put  upon  the  premises,  he  would  expect  the 
entire  investement  to  yield.  He  answered  that  he  would  expect  it  to 
yield  eight  per  cent,  interest,  clear  of  taxes,  if  not  more.  He  also  stated 
that  the  matter  which,  in  his  judgment,  determines  the  market  value  of 
real  property,  is  the  interest  it  will  pay  on  the  investment  as  rental 
property.     Madison  Munday  stated  that  he  thought  he  could  erect  im- 
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provcments  on  the  property,  the  rental  of  which  would  justify  him  pay- 
ing eight  per  cent,  upon  his  valuation  for  the  rent  of  the  ground.  Robert 
G.  Corwin  says  he  considers  good  business  property  in  Dayton,  which 
would  pay  a  rental  of  six  per  cent,  upon  the  value  of  the  lot  and  costs  of 
improvement,  worth  par ;  which  is  the  same  as  to  say,  if  I  apprehend  his 
meaning,  that  the  value  of  such  property  is  the  amount  of  which  the  net 
rental  is  six  per  cent.  Daniel  Garst  said  that  he  presumed  that  the  value 
of  real  estate  generally,  but  not  always,  depends  principally  upon  the 
amount  of  income  that  it  can  be  made  to  produce  to  the 
owner,  and  that  six  per  cent,  on  the  value  would  be  a  fair 
ground  rent  on  the  premises.  William  Arnold,  on  cros6- 
examination,  said  that  in  making  his  estimate  of  the  value  of 
the  property,  he  took  partially  into  consideration  the  kind  of  building 
he  could  put  there,  and  the  rents  he  could  make  them  yield.  C.  Her- 
chelrode  said,  substantially,  the  same  thing,  and  that  the  amount  that  can 
be  realized  out  of  the  property  is  a  circumstance  which  very  materially 
effects  its  value.  Subsequently  the  defendants  propounded  to  the  plain- 
tiff's witness,  George  Lehman,  the  question,  "What  do  you  appraise  the 
rental  value  of  this  property — the  naked  ground  on  September  5,  1870?" 
The  question  was  objected  to ;  the  objection  was  sustained  by  the  master, 
and  the  answer  was  not  received.  To  this  ruling  the  defendant  then 
and  there  excepted.  Substantially  thr  same  question  was  put  to  Joseph 
Clegg,  and  to  Jacob  B\mstine  and  James  McDaniel.  The  action  of  the 
master  in  each  of  these  cases  being  the  same  as  in  the  exam-nation  of 
Lehman. 

It  is  impossible  to  evade  the  conclusion  that  in  the  refusal  of  the 
master  to  receive  answers  to  these  questions,  after  so  many  of  plaintiff's 
witnesses  had  thus  stated  that  the  rental  vahie  was  a  consideration  enter- 
ing largely  into  their  statement  of  the  true  value  of  the  premises,  there 
was  error  to  the  prejudice  of  the  defendant.  I  do  not  mean  to  say  that 
such  answers  would  necessarily  have  compelled  a  modification  of  his 
opinion,  but  simply  that  it  is  the  right  of  the  defendant  to  have  such  tes- 
timony considered.  I  will  say  further,  that  a  master  commissioner,  in 
a  case  like  this,  acts  simply  and  solely  for  the  convenience  and  informa- 
tion of  the  court,  and  his  report  has  no  force  until  confirmed.  (2  Dev., 
chap.  I.)  It  differs  in  this  respect,  from  the  decision  of  a  referee,  which 
by  the  code,  stands  as  the  decision  of  the  court.  (Code,  sec.  283.) 
While  a  court  would  not  condemn,  but  rather  commend  a  master,  who 
would  refuse  to  allow  one  party  to  subject  another  to  annoyance,  delay 
and  expense  by  the  introduction  of  a  mass  of  clearly  incompetent  or  ir- 
relevant testimony,  the  safer  and  bettter  practice  for  a  master  is,  I  think, 
to  solve  all  doubts  as  to  the  admissibility  of  testimony  in  favor  of  the 
party  urging  its  introduction.    An  error  occurring  in  the  direction  of  too 
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great  liberality,  is  one  easily  corrected  by  the  court,  and  does  not  in- 
volve the  recommitting  of  the  report    (4  Paige  Ch.  561.) 

J  have  read  and  re-read  the  mass  of  testimony  in  this  case  without 
discovering  any  other  error  to  the  prejudice  of  the  defendant. 

The  exceptions  will  be  sustained  and  overruled,  as  indicated  in  this 
opinion,  and  the  report  re-committed  to  the  master  to  take  additional 
testimony,  having  regard  to  the  principles  herein  laid  down  and  to  report 
what  may  then  seem  to  him,  in  view  of  this  and  all  the  other  evidence 
in  the  case,  to  be  the  fee-simple  value  of  the  naked'  ground  on  Septem- 
ber 5,  1870,  without  regard  to  the  rights  and  objections  of  the  parties 
under  the  law. 

Conover  &  Craighead,  for  plaintiff. 

P.  P.  Lowe^  contnu 


Mortgage — Foreclosure. 

[Montgomery  Superior  Court] 

♦Isaac  Brower  v.  WIluam  White  et  al. 

MOBTGAOK  FOBBOLOSUBB  NOT  SCT  ASIDB  FOR  PABTT  WHO  NEGLECTED  TO  ASSBBT  HlB 
LXEir. 

A  Bale  of  premises,  in  a  proceediDg  to  foreclose  a  mortgage,  wheiv .  all  Hen 
holders  ai*e  made  parties,  each  with  the  right  to  assert  his  lien  and  contest 
the  order  of  priorty,  will  not  be  set  aside  on  the  motion  of  one  of  such  lien- 
holders  who  neglected  to  set  up  his  lien  in  the  action  and  haye  It  adjudicafjed. 

Petition  filed  by  Brower  for  the  foreclosure  of  a  mortgage  made 
by  William  White  and  wife,  making  White  and  wife,  Caleb  Parker, 
Stephen  P.  White,  Joseph  S.  White,  Eliza  Harris,  Owen  Hatfield,  the 
Ohio  Insurance  Company,  and  William  Gregg,  parties.  Other  parties 
come  in  and  file  cross-petitions. 

The  property  was  ordered  to  be  sold  upcHi  the  petition  of  Brower 
and  cross-petition  of  Parker. 

After  the  sale,  and  also  after  a  report  of  the  amount  and  order  of 
priority  of  liens  had  been  made,  and  distribution  of  the  proceeds  or- 
dered, Joseph  S.  White  files  a  motion  to  vacate  the  order  confirming 
the  master's  report  of  liens,  and  that  his  answer  may  be  filed,  and  that 
his  mortgage  may  have  priority  as  claimed. 

1.  Because  of  irregularity  of  obtaining  the  order,  and  because  of 
mistake  of  the  clerk. 

2.  Because  the  sheriff  did  not  return  the  original  sununons  at 
the  proper  time. 

*  See  also  next  case. 
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3.  Because  Joseph  S.  White  was  and  is  entitled  to  be  paid  his 
daim  as  the  6th  in  order  of  priority,  and  the  same  was  made  known  to 
the  parties  to  this  action,  and  none  of  the  pleading^  denies  that  he  has  a 
lien  or  offers  any  contest  of  the  same. 

4.  Because  by  said  order,  the  Ohio  Insurance  Company  and 
Caleb  Parker,  are  each  to  receive  part  of  the  proceeds,  although  they 
never  filed  any  answers  within  the  rules  of  court,  or  time  authorized 
by  law. 

5.  Because  Garst  was  to  receive  a  part  of  the  proceeds,  although 
he  was  never  made  a  party  to  the  action. 

6  Because  he  was  not  ordered  by  court  to  answer  the  several  an- 
swers and  cross-petitions,  and  yet  the  court  found  upon  their  answers 
and  cross-petitions  defeating  the  rights  of  White. 

7.  Because  no  summons  was  executed  or  served  on  any  of  the 
parties  to  the  answer  and  cross-petition  of  Mary  Baker,  executrix,  or 
Parker. 

Haynes,  J. 

The  loss  of  the  advantage  of  his  lien  was  due  to  the  gross  negli- 
gence of  the  defendant,  Joseph  S.  White,  in  not  setting  it  up  in  the  ac- 
tion, and  not  to  any  irregularity  in  the  proceedings.  All  the  lien  hold- 
ers were  in  court,  each  with  the  right  to  assert  his  lien,  and  to  contest 
the  order  of  priority.  All  the  others  did  so.  White  neglected  to  as- 
sert his.  Neither  the  master  nor  the  court  could  assert  for  him.  He 
did  not  even  employ  counsel  until  after  the  sale  of  the  property  and 
final  distribution  ordered.  He  is  now  too  late.  The  motion  to  vacate 
the  judgment  dismissed. 

Jordan  &  Bigelow,  attorneys  for  the  motioAer. 

Boltin  and  Young  &  Gottschall,  Craighead  &  Munger  and  Kouk 
&  McMahon,  contra. 


Lien  of  Judgments. 

[Montgomery  Superior  Court] 

*  Isaac  Brower  v.  William  White  et  At. 

I4    Judgment  of  Superior  Court  Same  Effect  as  Common  Pleas. 

The  law  creating  the  superior  court  gave  the  same  force  and  effect  to  Its  Judg- 
ments and  decrees  as  to  those  of  the  court  of  common  pleas. 

2.    Lien  of  Justices  Judgment  Postponed  bt  Superior  Court. 

Where  a  Judgment  was  rendered  by  a  magistrate  in  June,  1867,  and  a  transcrip? 
filed  in  the  cierk^s  oflSce  of  the  court  of  common  plean,  and  a  levy  made  In 
September,  1S67,  the  effect  of  a  judgment  in  the  superior  court  at  Its  October 
term  would  be  to  postpone  the  lien  of  the  magistrate's  judgment  to  the  fini 
day  of  the  December  term  of  the  court  of  common  pleaa. 

*  See  also  preceding  caae. 
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This  case  came  before  the  court  upon  an  exception  filed  by  one  of 
the  defendants,  to  the  master's  report  of  the  amount  and  priority  of 
liens. 

Sometime  in  June.  1867,  a  judgrment  was  obtained  before  a  mag- 
istrate and  a  script  filed  in  the  clerk's  office  of  the  court  of  common  pleas, 
and  a  levy  made  in  September,  1867.  upon  the  lands,  sold  in  this  action. 
The  master  reported  this  as  a  lien  from  December  9,  1867,  the  date  of 
the  first  day  of  the  term  of  the  court  of  common  pleas  following  the  ren- 
dition of  the  judgment  before  the  justice,  and  made  this  judgment  a  sub- 
sequent lien  upon  said  property  to  judgments  obtained  at  the  October 
term,  1867,  of  the  superior  court.  One  of  the  defendants  excepted  to  the 
report. 

Haynes,  J. 

The  law  creating  the  superior  court  of  this  county  gave  the  same 
force  and  effect  to  the  judgment  and  decrees  of  this  court  as  to  those  of 
the  court  of  common  pleas,  and  as  the  effect  of  a  judgment  of  the  latter 
court  was  to  postpone  the  lien  of  a  judgment  rendered  by  a  justice,  to 
the  first  day  of  the  term  of  the  common  pleas,  at  which  its  judgment  was 
rendered,  so  the  effect  of  a  judgment  in  this  court  was  to  postpone  the  Hen 
of  the  justice's  judgment  to  the  same  time ;  and,  as  the  judgment  of  this 
court  was  of  a  term  prior  to  the  term  of  the  court  of  common  pleas,  and 
iti  judgments  therefore,  had  priority  of  those  of  the  common  pleas,  the 
jr.dgment  in  question  rendered  by  this  court  took  priority  of  that  ren- 
dered by  the  justice.  Exceptions  to  the  report  of  the  master  overruled 
and  liis  report  confirmed,  and  a  decree  accordingly, 

Houk  &  McMahon,  in  support  of  exception. 

S.  Boltin,  contra. 


Wa7ranty — Ten  der. 

IMontgomery  Common  Pleas,  June  Term,  1807.] 

Frank  Bruggeman  v.  John  Hughes. 

t.    Fraud  in  the  Sale  of  a  Horse. 

If  the  defendant  warranted  the  horse  to  be  sound,  and  at  the  time  knew,  or  had 
good  reason  to  believe  that  the  horse  was  unsound :  or  if  he  believed  at  th« 
tim<*  it  was  sound  and  failed  to  communicate  to  the  plaintiff  all  the  facts 
within  h!9  knowledge,  and  such  as  had  been  communicated  to  him  touching 
the  condition  of  the  horse,  he  would  be  guilty  of  fraud. 

2.    Tender  Necessary  to  Rescind  and  Recover. 

In  an  action  to  recover  the  price  paid  for  a  horse  bought  upon  a  false  and  fraud- 
ulent representation  of  soundness,  to  entitle  the  plaintiff  to  recover  he  must 
show  that  the  defendnnt  was  guilty  of  fraud  in  the  sale  of  (lie  horse,  and  that 
the  plaintiff  tendered  back  the  horse  immediately  after  he  discovered  it 
unsound. 
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S.    Sufficient  Tender  of  a  Horse. 

Where  vendor  dispensed  with  the  actual  delivery  of  the  horse;  by  saying  he 
would  not  receive  him,  or  equivalent  declarations,  then  if  the  horse  was  pres- 
ent under  the  control  of  the  plaintiff,  who  offered  and  was  ready  to  deliver 
him  to  defendant,  it  is  a  sufficient  tender  although  the  defendant  did  not  ac- 
tually see  the  horse. 

WiNANS,  J.     (Memorandum  of  charge  to  jury). 

The  petition  sets  forth  that  on  February  26,  1866,  the  plaintiff 
bought  a  horse  of  the  defendant  for  $250 ;  that  to  induce  the  plaintiff  to 
make  such  purchase,  the  defendant  falsely  and  frauduletly  warranted  said 
horse  to  be  sound ;  that  the  horse  was  unsound,  as  itie  defendant  well 
knew;  that  the  plaintiff,  on  discovery  of  the  unsoundness,  immediately 
tendered  the  horse  to  tlie  defendant  and  demanded  the  purchase  money, 
which  defendant  refused,  and  asks  judgment  for  $250,  and  interest  from 
February  26,  1866. 

The  defendant  for  answer  denies  that  he  offered  any  inducements 
to  the  plaintiff  to  purchase  the  horse,  or  used  any  persuasion  whatever ; 
that  he  knew  that  the  horse  was  unsound,  and  that  there  was  any  tender 
of  the  horse  by  the  plaintiff. 

Counsel  for  defendant  asked  tl:nt  the  jury  might  be  charged  as  fol- 
lows before  the  arguments : 

"That  although  the  jury  may  find  that  Hi:ghes  warranted  the  horse 
sound,  and  that  he  was  unsound,  and  that  Bruggeman  tendered  him  back 
immediately  after  he  discovered  he  was  unsound ;  yet  that  to  entitle  the 
plaintiff  lo  recover  in  this  action,  he  must  show  by  a  fair  preponderance 
of  evidence,  that  Hughes  was  guilty  of  fraud  in  his  sale  of  said  horse  to 
Eruggeman,"  which  the  court  gave  as  asked,  and  upon  the  conclusion 
of  the  argument,  further  charged  che  jury  as  follows : 

If  you  find  from  the  evidence  that  the  defendant  represented  or  war- 
ranted the  horse  sound ;  that  the  plaintiff  relied  upon  said  representacion 
and  warranty,  and  was  induced  thereby  to  buy  the  horse;  that  it  was 
false,  and  that  the  defendant  knew  it  to  be  false,  and  that  immediately 
upon  discovery  of  its  falsehood,  the  plaintiff  offered  to  return  the  horse  to 
the  defenant,  then  the  plaintiff  will  be  entitled  to  recover  back  the  price 
paid  with  interest.  But  if  you  find  that  there  was  no  fraud  in  the  sale ; 
that  the  defendant  did  not  know  that  his  warranty  or  representation  was 
false,  and  believed  it  to  be  true,  then  the  plaintiff  cannot  recover  in  this 
action. 

The  defendant  further  asked  the  court  to  charge — "that  Hughes  is 
not  liable  in  this  action  unless  he  knew  and  believed,  at  the  time  he  sold 
the  horse  to  Bruggeman,  that  he  was  unsound ;  that  although  said  horse 
had  wolf  teeth,  and  Hughes  knew  it  and  doctored  him  for  it,  and  that 
he  had  weak  eyes  in  the  latter  part  of  1864  and  spring  of  1865.  and  though 
Dille  and  McGowen  told  Hughes  that  they  thought  the  horse's  eyes  were 
bad  six  or  eight  or  sixteen  months  before  he  sold  him  to  Bruggeman, 


72  OHIO  DBCI8ION& 


Montgomery  Common  Pleas. 


yet  if  Hughes  did  not  believe  that  he  was  unsound,  but  that  he  had  en- 
tirely recovered  when  he  sold  him,  and  was  willing  to  warrant  him,  that 
he  b  not  guilty  of  fraud  in  so  warranting  him.  That  if  Hughes  believed 
the  horse's  eye  was  sound  when  he  sold  him,  he  was  not  guilty  of  fraud 
in  representing  him  sound,"  which  was  given  by  the  court,  with  the 
following  qualification.  Provided,  that  it  was  the  duty  of  the  defendant 
to  communicate  the  facts  within  his  knowledge,  and  such  as  had  been 
communicated  to  him,  touching  the  condition  of  the  horse's  eyes,  etc. 

"That  to  entitle  the  plaintiff  to  recover,  he  must  show  by  a  unsound 
derance  of  evidence  that  when  he  discovered  the  horse  was  unsound 
he  tendered  the  horse  to  Hughes,  and  that  to  make  it  a  good  tender  it  was 
the  duty  of  the  plaintiff  to  have  the  horse  present  at  the  time  of  the 
tender  and  that  Hughes*was  aware  of  the  fact,  that  the  horse  was  present,'* 
which  was  given  with  the  following  qualification :  That  if  the  defendant 
dispensed  with  the  actual  delivery  of  the  horse,  by  saying  that  he 
would  not  receive  him,  or  other  equivalent  declaration,  then  if  the  horse 
was  present  under  the  control  of  the  plaintiff,  who  offered  and  was  ready 
to  deliver  him  to  the  defendant,  then,  although  the  defendant  may  not 
have  actually  seen  the  horse,  or  been  aware  of  his  presence,  the  tender 
was  well  enough.  The  counsel  for  the  defendant  excepted  to  part  of  the 
charges  of  the  court. 

The  jury,  after  a  short  absence,  returned  a  verdict  for  the  plaintiff 
for  $250,  and  interest  from  February  26,  1866. 

Conover  &  Craighead,  for  plaintiff. 

M.  P.  Nolan  and  J.  A.  Jordan,  contra. 


Pleading. 

[Montgomery  Superior  Oourt] 

John  L.  Brunner  v.  Joseph  Tat^. 

^MOIITGOICERT  SUPEPIOB  COUBT"  IS  SUFFICUENT  VENUE  IN  PETITION. 

A  motion  being  made  to  strike  out  a  petition,  because  it  did  not  contain  the  name 
of  the  county,  nor  the  name  of  the  court  in  which  the  action  was  brought.  It 
was  held  that  the  words  ''Montgomery  superior  court"  was  substantially  a  sof- 
ficient  compliance  with  the  code. 

Motion  to  strike  out  petition. 

Action  upon  a  promissory  note  for  $550,  and  interest  from  Decem- 
ber 22,  1866. 

The  defendant  moved  the  court  to  strike  out  the  petition.  First, 
because  the  petition  does  not  contain  the  name  of  the  county  in  which 
the  action  is  brought.  Second,  because  the  petition  does  not  contain 
the  name  of  the  coxxji  in  which  the  action  is  brought. 
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Haynss,  J. 

The  petition  was  good,  and  the  words  "Montgomery  Superior 
Court"  was  substantially  a  sufficient  compliance  with  the  Code,  and 
gave  defendant  leave  to  answer  by  June  14,  1867. 

J.  J.  Belville,  for  plaintiff. 

Craighead  &  Hunger,  contra. 


Interpleader. 

[Superior  Court  of  Montgomery  County,  January  Term,  1872] 

Emiua  Burchard  v.  Geo.  Wohust  £T  al. 

Suit  or  Note  ai?d  Mobtqaoee — Interpleades  Permitted. 

Where  suit  la  brought  upon  a  note  and  mortgage  by  a  person  apparently  the 
assignee  of  the  same,  and  the  original  payee  is  dead,  the  defendant  is  entitled 
to  an  interpleader  under  sec.  43  of  the  code,  between  such  plaintif  and  the  exe- 
cutor of  the  payee  and  mortgagee,  to  determine  the  proper  party  to  whom  to 
pay  the  debt 

Suit  is  brought  upon  a  note  and  mortgage  given  by  George  Woh- 
lert  to  Peter  Gerlach,  and  apparently  assigned  by  him  to  the  plaintiff. 
Wohlcrt  files  an  answer  which  is  sworn  to  without  qualification,  saying 
that  he  is  indebted,  on  the  note  and  mortgage  described  in  the  petition, 
in  the  sum  of  $800,  with  interest  from  September  30,  1870,  and  is  now, 
and  ever  has  been,  ready,  willing  and  anxious  to  pay  the  same ;  but  he 
says  that  Peter  Gerlach,  the  original  payer,  is  now  dead,  and  his  exec- 
utor, without  collusion  with  the  defendant,  claims  that  said  amount  should 
be  paid  to  him  as  the  executor  of  Gerlach's  estate,  and  has  served  notice 
in  writing  on  defendant  to  that  effect ;  that  he  does  not  know  to  which  of 
these  parties  the  debt  should  be  paid,  and  asks  the  court  to  advise  him. 

Ostermyer,  Gerlach's  executor,  appears  and  claims  that  he  is  the  real 
party  in  interest,  and  is  entitled  to  the  money  due  from  defendant  upon 
the  note  upon  which  the  suit  is  founded,  asks  to  be  made  a  party  defend- 
ant, and  presents  his  answer  duly  sworn  to,  which  he  desires  to  file.  This 
answer  denies  the  material  allegations  of  the  petition,  and  avers  that  the 
note  sued  upon  is  not  the  property  of  the  plaintiff,  but  that  it,  and  the 
debt  which  it  evidences,  belong  to  him  as  the  executor  of  Peter  Gerlach. 

This  application  is  resisted  by  the  plaintiff. 
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Surety. 

[Montgomery  Superior  Court,  April  Term,  1869.] 

Elvina  S.  BuTCHicR  V.  Peter  Stokew  et  ai^ 

One  Defendant  cannot  be  Defaulted  Where  Anotuer*s  Defense  is  Avail- 
able TO  Him. 

In  an  action  against  several  defendants  the  court  may  render  judgment  againat 
one  or  more  of  them,  leaving  the  action  to  proceed  against  the  others  whenever 
a  several  judgment  may  be  proper.  But  where  a  separate  defense  is  made 
by  one  of  the  parties,  which  if  valid  to  one  would  be  equally  available  to  the 
other,  a  judgment  against  a  surety  by  default  while  the  action  is  pending  aa 
to  the  principal  is  improper  and  will  be  vacated  on  petition  and  the  surety 
given  an  opportunity  to  defend. 

Petition  to  vacate  judgment. 

The  original  action  was  brought  for  the  recovery  of  rent  due  from 
the  defendants  to  the  plaintiff,  for  the  use  of  certain  premises  in  the  city 
of  Dayton,  under  a  lease,  amount  claimed  being  $120,  and  rent  from 
October  28,  1868. 

Defendant  Stoker  for  answer  says,  that  on  the  20th  of  January, 
1868,  with  the  consent  of  the  plaintiff,  he  sub-let  the  premises  to  one 
Aaron  Smith ;  that  the  plaintiff  has  received  of  said  Smith  rent  for  said 
property  and  receipted  to  Smith  for  the  same ;  that  Stoker  paid  her  all 
the  rent  due  to  her  up  to  the  time  of  the  taking  of  possession  of  the 
premises  by  Smith,  and  denies  that  he  is  indebted  to  her  in  any  sum 
whatever. 

Emerick  failed  to  answer  or  demur  at  the  November  term  1868, 
judgment  was  rendered  against  him  for  the  sum  of  $120.  and  interest 
from  October  28,  1868. 

Emrick  then  files  his  petition  to  vacate  the  judgment,  averring  that 
judgment  was  rendered  against  him,  that  at  the  time  of  the  institution 
of  the  proceedings  against  Stoker  &  Emrick,  and  before  the  time  al- 
lowed in  such  cases  for  answer  had  expired,  he  was  prevented  from  filing 
his  answer  by  unavoidable  casualty  and  misfortune,  and  was  otherwise 
prevented  from  answering  under  a  misapprehension  of  his  liability,  re- 
garding himself  merely  as  surety  for  Stoker,  in  which  case  the  liability 
of  Stoker  would  have  to  be  fixed  by  judgment,  and  the  possession  of 
Stoker  of  property  insufficient  to  satisfy  said  judgment,  before  recourse 
could  have  been  had  against  Emrick.  And  also  avers  that  he  has  the 
same  defense  as  made  by  Stoker. 

Havnes,  J. 

In  an  action  against  several  defendants  the  coun  may,  by  a  provi- 
sion of  the  code  in  its  discretion,  render  judgment  against  one  or  more 
of  them,  leaving  the  action  to  proceed  against  the  others  whenever  a 
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several  judgment  may  be  proper.  By  the  petition  in  this  case  it  appears 
that  the  obh'gation  of  the  defendants  was  joint.  Both  were  liable  for  the 
claim  of  the  plaintiff,  or  neither  was  liable.  If  Stoker's  defense  was  a 
valid  one,  as  to  him,  it  was  equally  available  to  Emrick.  Especially 
when  it  is  shown  that  the  latter  is  only  surety  for  the  former,  the  im- 
propriety of  rendering?:  judgment  against  the  surety  while  a  sufficient 
defense  of  the  principal  was  undetermined,  is  apparent.  That  the 
surety  may  not  lose  all  remedy  against  the  principal,  the  judgment 
should  be  vacated  and  an  opportunity  giveH  the  surety  to  defend. 

Cunckel  &  Rowe,  for  plaintiff. 

Baggott,  contra. 


Evidence. 

[Montgomery  Superior  Court,  June  Term,  1868.] 

David  W.  CHANcei^WR  v.  Frederick  C.  Trebin. 

Defendant  Must  Pbove  Contract  Relied  on  in  Defense. 

Id  an  action  to  recover  a  balance  due  for  services  rendered,  in  which  th^  defend- 
ant i-elie:)  upon  a  set-off  for  the  failure  of  the  plaintiff  to  perform  an  alleged 
contract  or  service,  the  defendant  must  prove  the  contract 

Action  brought  for  balance  due  plaintiff  for  services  rendered  by  ihe 
plaintiff  a  clerck  for  the  defendant,  in  his  dry  goods  store,  from  February 
4.  i86i,  to  March  3,  1862. 

Judgment  asked  for  $89.83,  and  interest  from  March  23,  1862. 

The  defendant,  for  answer,  admits  that  the  plaintiff  worked  for  him 
from  February  4,  1861,  until  March  23,  1862,  but  denies  tiiat  he  agreed  to 
pay  him  $650  per  year,  and  denies  every  other  allegation  of  the  petition. 

He  alleges  that  on  February  4,  1861,  he  and  the  plaintiff  entered  into 
a  contract,  that  thereby  the  plaintiff  agreed  to  work  for  him  for  one  year 
for  $650 ;  that  the  plaintiff  worked  for  him  under  said  contract  until  July 
I,  1 86 1  ;  that  on  that  day  the  contract  was  rescinded,  and  that  it  was  mu- 
tually agreed  that  the  plaintiff  should  work  for  him  from  July  i,  1861, 
imtil  February  4,  1862,  at  the  rate  of  $550  per  annum.  .  That  the  wages 
o*  the  plaintiff  from  February  4,  1861,  to  July  i,  1861,  amounted  to 
$262.08.  and  from  July  i,  1861,  to  February  4,  1862,  $328.45,  the  whole 
amount  being  $590.53 ;  that  prior  to  the  commencement  of  this  action  he 
had  paid  the  plaintiff  $366.17. 

That  at  the  commencement  of  this  action  the  plaintiff  was,  and  still 
is,  indebted  to  him  in  the  sum  of  $227.70. 

For  further  answer  to  so  much  of  the  cause  of  action  as  is  claimed 
to  have  accrued  subsequent  to  February  4,  1862,  the  defendant  says,  that 
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on  February  4,  1862,  the  plaintiff  and  he  entered  into  a  contract  whereby 
the  plaintiff  agreed  to  work  for  him  for  one  year,  from  February  4,  1862, 
for  the  sum  of  $650 ;  that  the  plaintiff  entered  upon  the  performance  of 
the  contract  and  continued  in  the  service  of  the  defendant  till  March  23, 
1862 ;  that  at  that  date  plaintiff,  without  just  cause,  and  against  the  con- 
<^ent  of  the  defendant,  abandoned  the  store  of  the  defendant  and  wholly 
refused  to  further  perform  his  contract,  to  the  damage  of  the  defendant 
$100. 

Judgment  asked  for,  $205.34. 

The  plaintiff  for  reply  to  the  first  defense  denies  that  he  agreed  to 
work  from  July  i,  1861,  until  February  4,  1862,  at  the  rate  of  $550 
per  year,  or  at  any  time  rescinded,  changed  or  modified  said  original  con- 
tract, by  which  defendant  agreed  to  pay  him  $650  per  annum  during  the 
time  stated  in  petition. 

He  denies  every  allegation  in  the  second  defense  set  forth  by  way  of 
set  off. 

He  denies  every  allegation  in  the  third  defense  set  forth  by  way  of 
counter-claim. 

He  demands  judgment  as  prayed  for  in  petition. 

Charge  to  thb  Jury. 
Haynes,  J. 

That  as  both  parties  admit  that  the  contract  was  originally  for  a 
salary  of  $650  to  the  plaintiff,  he  is  entitled  to  recover  it  unless  the  defend- 
ant has  established  the  fact,  as  claimed  by  him,  that  by  subsequent  agree- 
ment the  salary  was  changed  to  a  lease  sum.  To  recover  upon  his  set-off 
for  the  failure  of  the  plaintiff  to  serve  him  through  the  second  year,  the 
defendant  must  have  shown  that  the  plaintiff  contracted  to  serve  him  for 
that  time. 

Verdict  and  judgment  for  plaintiff,  for  $i23.2a 

Young  &  Gottschally  for  plaintiff. 


Negligent.^, 

[Montgomery  Superior  Court,  February  Term,  1872.1 

NicHoi^AS  Clkmens  et  ai.  v.  Dayton  (City). 

1.  Cmr  DioGiNQ  Water  Works  Trench  Bound  to  use  Ordinary  PRECAunoNa 

While  the  city  has  the  right  to  disr-  a  water  works  trench,  yet,  in  so  doing  it  ii 
bound  to  take  such  precautions  against  accidents  as  would  have  been  taken 
by  a  person  of  ordinary  discretion,  diligence  and  conscience,  bearing  all  the 
risk. 

2.  PLAINTIFF  Cannot  Recoyer  When  Proximate  Cause  of  Accident  was  Hee 
Want  of  Care. 

Where  the  plaintiffs  want  of  ordinary  care  contributed  approximately 
to  the  accident,  the  resulting  injury  must  be  borne  by  her,  even  though  the 
city  was  guilty  of  negligence  in  allowing  the  danger  to  exist. 
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Action  is  brought  to  recover  damages  for  injuries  sustained  by  Mrs, 
Clemens  falling  into  the  waterworks  trench  at  the  comer  of  Council  and 
Third  streets,  in  Dayton,  on  the  13th  of  November,  1870. 

Charge  to  jury. 
Lowe,  J. 

The  city  had  a  right  to  dig  the  waterworks  trench,  but  in  so  doing 
was  bound  to  take  such  precautions  against  accidents  as  would  have 
been  taken  by  a  man  of  ordinary  discretion,  diligence  and  conscience 
bearing  all  the  risk. 

Even  though  the  city  was  guilty  of  negligence  in  allowing  the  dan- 
ger to  exist,  if  plaintiff's  want  of  ordinary  care  of  herself  contributed 
proximately  to  the  accident,  the  resulting  injury  must  be  borne  by  her 
alone.  The  burden  of  proof  is  upon  plaintiff,  to  satisfy  you  that  the  de- 
fendant was  guilty  of  negligence,  and  that  the  accident  was  occasioned 
by  its  neglect  alone.  If  you  find  the  issues  as  to  negligence  in  favor  of 
plaintiff,  you  may  allow  her  full  compensation  for  the  injuries  she  has 
sustained. 

Verdict  for  plaintiff  for  $260. 

Nauerth,  and  Belville  &  Thompson,  for  plaintiff. 

Baggott,  City  Solicitor,  and  Corwin,  for  defense. 


Attomet/s. 

[Montgomery  Ck>mmon  Pleu,  April  Term»  1887.] 

♦Albert  Coble  v.  John  Mills. 

1.  PRsamcPTioir  xir  Favor  or  Acts  oy  Attornkt. 

Where  an  attorney  at  law  assumes  to  and  does  act  as  attorney  for  a  party  in  a 
proceeding,  the  law,  in  the  absence  of  proof  to  the  contrary,  presumes  he  was 
authorised  so  to  act,  and  to  do  whatsoever  was  within  the  scope  of  his  office 
as  such  attorney. 

2.  LiMrrATiON  or  Ordinabt  Authority  in  Partition. 

Where  an  attorney  wasi  not  employed  by  the  plaintiff,  and  represented  him  only 
so  far  as  by  operation  of  law  an  attorney  filing  a  petition  for  partition  repre- 
sents all  the  parties  to  the  proceeding,  he  is  not  autiiorized  to  receiye  the 
money  from  the  sheriff,  and  bis  duty  ends  wHh  the  confirmation  of  the  sales 
and  order  of  distribution. 

8.    Authority  Presumed  from  Acts  or  Parties. 

The  authority  of  an  attorney  may  be  presumed  from  the  conduct  of  the  partiea 
and  it  is  not  necessary  to  prove  an  express  employ Di<>!it. 

The  plaintiff  claims  tliat  as  an  heir  of  Richard  Sandham,  he  held  an 
interest  in  real  estate.  That  O.  A.  Lvman,  as  attorney  for  some  other 
parties,  filed  a  petition  for  partition.    That  after  commencing  suit  he 

*  See  also  snbseqnent  case. 
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removed  from  Dayton,  and  handed  over  the  case  to  Gilbert  Kennedy^ 
an  attorney.  Kennedy  found  that  the  debts  of  the  esate  had  not  been 
paid,  and  he  drew  up  a  paper  and  sent  it  to  the  guardian  of  Albert  Coble 
lo  sign,  consenting  that  enough  of  money  might  be  paid  to  the  alminis- 
trator  of  Richard  Sandham  to  pay  the  debts  of  the  estate.  The  guardian 
consented.  Some  testimony  was  offered  tending  to  show  that  Kennedy 
was  employed  by  the  guardian  to  act  as  attorney  for  Albert  in  the  par- 
tition suit.  Mills  paid  part  of  Albert's  money  to  Kennedy.  Albert  now 
sues  to  recover  it,  and  Mills  claims  that  Kennedy  was  Albert  s  attorney, 
which  is  denied.  There  are  a  number  of  other  heirs  in  the  same  situa- 
tion. The  amount  claimed  in  this  case  is  $38,  and  interest  from  i860. 
Some  testimony  was  also  offered  tending  to  show  that  Albert's  guardian 
knew  that  Kennedy  had  received  some  money  and  did  take  prompt 
measures  to  disa%ow  his  authority. 

WiNANs,  J.,  Charge  to  the  Jury. 

If  you  find  from  the  evidence  that  Kennedy  assumed  and  did  act  as 
atloiney  for  the  piaintiiT  or  his  ward  in  the  partition  proceeding,  the  law, 
in  the  absence  of  proof  to  the  contrary  prcsrmes  that  he  was  authorized 
so  to  act,  and  to  do  whatsoever  was  within  the  scope  of  his  office  as  sucli 
attorney.  The  signing  of  the  paper  authorizing  the  debts  of  the  deceased 
to  be  paid  out  of  the  proceeds  of  sales,  and  the  sending  it  to  Kennedy 
authorized  him  to  use  the  paper  and  to  represent  the  plaintiff  for  the 
purpose  of  carrying  out  that  object;  but  did  not  constitute  Kennedy 
the  general  attorney  of  the  plaintiff  in  the  case,  nor  authorize  him  to 
receive  the  money  due  the  plaintiff*  for  his  share  of  the  proceeds  of  sale. 
If  Kennedy  was  not  employed  by  the  plaintiff,  and  represented  him 
only  so  far  as  by  operation  of  law  an  attorney  filing  a  petition  for  parti- 
tion represents  all  the  parties  to  the  proceeding,  then  Kennedy  was  not 
ai!thorized  to  receive  the  nionev  from  the  sheriff.  His  duties  ende^I 
with  the  confirmation  of  the  sales  and  order  of  distribution,  and  he  could 
not,  without  other  authority,  receive  the  money  due  those  even  by  whom 
he  was  employed,  much  less  the  monies  of  those  whom  he  only  con- 
structively represented  for  the  purpose  of  the  partition,  etc.  But  if 
plaintiff  received  part  of  the  monies  due  him  from  the  defendant,  and 
was  then  informed  that  Kennedy  had  received  the  residue  as  his  attorney 
— if  Kennedy  was  then  solvent,  and  has  since  failed  and  become  insolvent, 
and  it  considerable  time  elapsed  before  demand  was  made  upon  the  de- 
fendant, or  suit  brought  by  the  plaintiff,  tlie  jury  may  consider  these 
circumstances  with  the  other  evidence  in  the  case,  and  determine 
whether  the  plaintiff  has  not  ratified  the  acts  of  Kennedy  in  represent- 
ing him,  and  receivin.£2f  the  money  from  the  defendant. 

The  court  then  gave  the  following  in  charges  as  requested  by  coun- 
sels for  both  the  plaintiff  and  defendant,  modifying  it  however,  in  some 
points :     By  the  counsel  for  defendant. 


SUPERIOR  AND  COMMON  PLEAS  COURTS.  79 


Coble  V.  Mills. 


1.  The  authority  of  an  attorney  may  be  presumed  from  the  conduct 
of  the  parties,  and  it  is  not  necessary  to  prove  an  express  employment. 

2.  If  the  guardian  knew  that  Kennedy  was  acting  for  the  heirs,  and 
did  not  interpose  an  objection,  he  will  be  bound  by  any  acts  which  an 
attorney  might  lawfully  perform. 

3.  The  statement  made  by  Coble  to  Newman,  that  Kennedy  was 
attorney  for  the  heirs,  is,  if  proved,  itself  evidence  that  Kennedy  was  cm- 
ployed  by  Coble,  but  is  not  an  estoppel. 

By  counsel  for  plaintiff. 

1.  That  the  burden  of  proof  devolves  upon  Mills  to  show  that  Coble 
employed  Kennedy  to  act  as  his  attorney  for  the  purpose  of  receiving 
ihe  money. 

2.  That  even  if  Kennedy  was  attorney  to  bring  the  property  to  sale 
in  partition,  he  had  no  right  to  receive  the  money  due  on  installments, 
tailing  due  in  one  and  two  years. 

3.  That  the  fact  that  Coble  gave  Moss  a  power  of  attorney  to  re- 
ceive money  from  Mills,  coming  to  said  heirs,  and  that  Mills  paid  Moss 
some  money,  is  no  ratification  of  Mills'  act  in  paying  Kennedy  any  of  said 
funds. 

4.  That  although  Coble  may  have  known  that  Kennedy  was  acting 
for  some  of  the  heirs,  and  was  the  attorney  in  bringing  said  real  estate 
to  sale  on  petition;  and  although  Coble  received  part  of  the  money 
c-oming  to  said  heirs,  it  did  not  authorize  Mills  to  pay  any  portion  of  said 
funds  to  Kennedv. 

■ 

5.  That  to  make  the  statement  made  by  Coble  to  Newman  an  ad- 
mission proving  that  Kennedy  was  acting  as  attorney,  the  jury  must 
find  that  Coble  understood  and  intended  to  admit  and  say  that  Kennedy 
was  attorney  for  all  the  children,  including  his  own. 

The  jury  returned  a  verdict  for  the  plaintiff  for  the  sum  of  $51.00. 

Jordan  &  W.  H.  Belville,  for  plaintiff. 

Howard  &  Son,  contra. 


OmO  DBCI8IQN& 


Attorney  and  CUenL 

(Mootgonierj  Common  Pku,  DeccDiber  Tern.  1867.] 

^  NicHoi^AS  CoBU  V.  John  Miu& 

1.    Atwhijiei  Fiuko  PETETioir  VwBsmob  to  bb  ATTOKfST  ffos  PmnoifKB,  But 
Not  Authobizbd  to  Receitb  Homer  roK  Them. 

An  attorney  who  files  a  petition  for  partition  in  behalf  of  persons  whom  he 
claims  to  represent,  and  in  whose  name  or  names  he  acts,  is  presumed,  in  the 
absence  of  proof  to  the  cootrary,  to  be  the  attorney  of  such  person  or  persona, 
and  as  such,  is  authorized  in  their  behalf  to  do  any  act  within  the  scope  of  his 
employment,  but  under  such  circumstances  be  would  not  be  authorised  to  re- 
ceive and  receipt  for  their  shares  of  the  money,  or  any  part  thereof. 

2L    Tenant  in  Common  Can  Mauttain  Acfion  Against  SHEBmr  roK  Pbocexds 
or  Such  liAND  Sold  on  Pabtition. 

A  tenant  in  common  in  real  estate  which  has  been  sold  in  partition  proceedings 
may  maintain  an  action  against  the  sheriff  for  his  share  of  the  proceeds  of  the 
sale,  although  such  sheriff  has  paid  the  same  in  good  faith  to  a  person  whom 
he  belieyed  to  be  the  attorney  of  such  tenant  in  common  but  who  had  no 
authority  to  receive  ft 

8.    When  Pabtt  Estofped  fbom  DsNTiNa  His  Attorney's  Authoritt  to  Ra* 
CEivE  Monet. 

Although  a  party  may  not  in  direct  terms  have  employed  an  attorney  to  receive 
and  receipt  for  money,  yet  if  he  had  so  far  recognized  him  as  his  attorney  in 
matters  connected  with  the  case  (though  it  might  not  have  amounted  to  au- 
thority to  receive  the  money),  that  a  careful  man  would  be  misled  by  it,  and 
failed  to  disavow  the  payment  made  by  the  sheriff  within  a  reasonable  time 
after  receiving  notice  of  such  payment,  he  would  be  estopped  from  denying 
his  authority  to  receive  the  money. 

The  plaintiff  claims  that  as  an  heir  of  Richard  Sandham,  Ae  held  an 
interest  in  real  estate.  That  O.  A.  Lyman,  as  attorney  for  some  other 
parties,  filed  a  petition  for  partition;  that  after  he  commenced  the  suit, 
he  removed  from  Dayton,  and  handed  the  case  over  to  Gilbert  Kennedy, 
an  attorney.  Kennedy  found  that  the  debts  of  the  estate  had  not  been 
paid,  and  he  drew  up  a  paper  and  sent  it  to  the  guardian  of  Nicholas 
Coble  to  sign,  consenting  that  enough  of  the  money  might  be  paid  to 
the  administrator  of  Richard  Sandham  to  pay  the  debts  of  the  estate. 
The  guardian  consented.  Some  testimony  was  offered  tending  to  show 
that  Kennedy  was  employed  by  the  guardian,  to  act  as  attorney  for 
Nicholas  in  the  partition  suit.  Mills  paid  part  of  Nicholas'  money  to 
Kennedy.  Nicholas  now  sues  to  recover  it,  and  Mills  claims  that  Ken- 
nedy was  Nicholas'  attorney,  which  is  denied.  The  amount  claimed  in 
this  case  is  $52.75,  and  interest  from  i86a 

Charge  to  Jury. 

GiLMORS,  J. 

Under  our  statute,  a  sale  on  partition  of  certain  lands,  in  which  the 
plaintiff  was  interested  was  made  by  the  defendant  who  was  then  sheriff 

*See  also  preceding  case. 
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or  his  immediate  predecessor,  and  the  money  arising  from  the  sale,  un- 
der the  law,  came  to  the  hands  of  the  defendant  as  sheriff  for  the  use  of 
the  parties  interested.  The  defendant  admits  that  he  received  the 
money,  as  claimed  by  the  plaintiff  in  his  petition,  and  your  verdict  on 
this  admission  must  be  for  the  plaintiff,  unless  the  defendant  has  satis- 
fied you  that  he  has  paid  out  the  money,  either  to  the  guardian  himself, 
who  under  the  law  was  entitled  to  receive  it,  or  to  the  duly  authorized 
agent  or  attorney  of  the  guardian.  The  claim  of  the  defendant  in  this 
case  is,  that  Gilbert  Kennedy  was  the  attorney  of  the  guardian,  duly 
authorized  to  receive  the  money,  and  that  he  paid  the  money  to  Ken- 
nedy as  such  attorney,  and  on  this  ground  denies  his  liability  in  this  suit. 
The  plaintiff  in  his  reply  denies  that  Gilbert  Kennedy  was  his  attorney. 
This  presents  the  issue  you  are  to  try.  The  burden  of  proof  is  on  the 
defendant,  and  he  must  satisfy  you,  by  a  preponderance  of  evidence,  that 
Kennedy  was  the  attorney  of  the  guardian,  duly  authorized  to  receive 
the  money,  or  he  must  fail  in  the  suit. 

An  attorney  who  files  a  petition  for  partition,  in  behalf  of  certain 
persons  whom  he  claims  to  represent,  and  in  whose  name  or  names  he 
acts,  is  presumed,  in  the  absence  of  proof  to  the  contrary,  to  be  the  attor- 
ney of  such  person,  and  as  such,  is  authorized  in  their  behalf  to  do  any 
act  within  the  scope  of  his  employment.  Any  tenant  in  common  of  real 
estate  in  Ohio,  has  the  right  to  compel  a  partition  of  the  estate  in  which 
he  has  an  interest,  without  the  consent  or  against  the  will  of  his  co- 
tenants,  and  he  may  employ  an  attorney  to  compel  the  partition  in  his 
name,  but  this  employment  does  not,  in  the  absence  of  other  evidence, 
make  the  attorneys  so  employed  by  one  or  more,  the  attorney  also  of  the 
other  co-tenants,  nor  would  he,  under  such  circumstances,  be  authorized 
to  receive  and  receipt  for  their  shares  of  the  money,  or  any  part  thereof. 
Yet  in  partition  cases,  where  the  proceedings  are  amicable,  the  same 
attorney  could,  without  impropriety,  be  employed  and  authorized  to  act, 
to  the  extent  of  his  Employment  for  all  the  parties,  plaintiffs,  as  well  as 
defendants,  and  in  this  case,  although  you  may  find  that  Mr.  Kennedy 
was  originally  employed  only  for  the  petitioners,  yet  he  could  be  em- 
ployed by  defendants  also,  and  bind  them,  if  he  acted  within  the  scope 
of  his  employment.  The  general  question  in  the  case  is :  Did  Valen- 
tine Coble,  the  guardian  of  the  plaintiff  in  this  case,  so  employ  Mr.  Ken- 
nedy to  receive  and  receipt  for  the  money  of  his  ward  in  the  manner  that 
he  did?  On  this  question  you  will  carefully  examine  and  apply  all  the 
evidence  in  the  case,  giving  to  each  witness'  testimony  the  weight  you 
may  think  it  entitled  to.  Some  testimony  tending  to  impeach  the  plain- 
tiff's testimony  in  the  case  has  been  given,  you  will  give  this  such  weght 
as  you  may  deem  proper.  The  rule  s,  that  if  a  witness  has  wilfully 
sworn  falsely  touching  a  matter  material  to  the  issue,  he  is  not  worthy 
of  credit  as  to  any  part  of  his  testimony.     If  upon  a  full  view  of  all  the 

•  Mont 
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evidence  you  find  the  preponderance  is  with  the  defendant,  you  will  an- 
swer the  interrogatory  in  the  affirmative,  and  render  a  verdict  for  the 
defendant.  If  the  evidence  on  this  proposition  docs  not  preponderate 
in  favor  of  the  defendant,  you  will  answer  it  in  the  negative,  and  render 
a  verdict  for  the  plaintiff. 

The  defendant,  however,  relies  upon  a  defense  somewhat  different 
from  the  general  proposition  as  above  stated.  He  claims  that  although 
the  guardian  may  not  in  direct  terms  have  employed  Mr.  Kennedy  to 
receive  and  receipt  for  the  money.  He  had  so  far  recognized  him  as  at- 
torney in  the  case,  as  to  mislead  the  defendant,  and  induce  him  to  be- 
lieve that  Kennedy  was  so  employed  and  authorized,  and  that  so  be- 
lieving, he  paid  the  money  to  Kennedy,  and  shortly  after  the  payment 
of  the  money,  gave  notice  to  the  guardian  of  the  fact.  That  the  guar- 
dian did  not  within  reasonable  time  disaffirm  the  defendant's  act  in  so 
paying  the  money,  and  that  he  is  thereby  concluded  or  estopped  from 
denying  that  Kennedy  was  his  attorney. 

On  this  point  it  will  be  your  duty  to  carefully  examine  the  evidence 
on  which  the  defendant  acted,  and  if  from  it  you  find  that  the  guardian 
had  so  far  recognized  Kennedy  as  his  attorney  in  matters  connected 
with  the  case,  (though  it  might  not  have  amounted  to  authority  to  re- 
ceive the  money)  that  a  careful  man  would  be  misled  by  it,  then  it  would 
have  been  the  duty  of  the  guardian,  to  have  disavowed  the  payment  to 
Kennedy  within  a  reasonable  time  after  he  received  notice  of  the  pay- 
ment, if  such  notice  was  actually  given  to  him,  and  if  he  failed  to  do  so 
he  would  be  estopped  from  denying  Kennedy's  authority  to  receive  the 
money.  If,  on  the  other  hand,  you  should  find  that  the  guardian  had 
recognized  Kennedy  as  his  attorney  in  some  special  matter  connected 
with  the  case,  such  as  paying  a  part  of  the  proceeds  of  the  land  over  to 
the  administrator  of  the  ancestor  to  pay  debts,  such  authority  would  not 
authorize  Kennedy  to  receive  and  receipt  for  the  residue  of  the  money. 
And  if  the  defendant  acted  on  the  evidence  of  such  special  authority,  and 
letters  relating  to  it  alone,  and  could,  by  a  careful  examination,  have  dis- 
ocvered  the  nature  and  extent  of  such  authority,  he  was  bound  to  exer- 
cise such  with  care ;  and  if  he  failed  to  do  so,  he  paid  the  money  at  his 
peril,  and  the  guardian  will  not  be  estopped  from  prosecuting  his  suit. 

Verdict  for  the  full  amount  claimed  by  the  plaintiff,  with  interest 
from  i860. 

Belville  &  Thompson,  and  Jordan^  for  plaintiff* 

Howard  &  Son,  contra. 
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Verification* 

[Montgomery  County  Superior  Court,  January  Term,  1868.] 

♦Wolf  Cohen  v.  Philip  Solomon. 

Whxat  Jurat  of  Officeb  Taking  Oath  to  Verification  Must  Contaiit. 

Under  section  111  of  the  code,  the  jurat  of  the  officer,  before  whom  the  veri- 
fication to  a  pleading  is  made,  must  certify  "that  it  was  sworn  to  before  him, 
and  signed  in  his  presence ;"  and  a  certificate  simply  stating  that  it  was  "Sworn 
to  by  P.  P.  Lowe,  this  30th  day  of  December,  18G5"  is  defective. 

He^rd  on  motion  to  strike  out  the  petition  of  plaintiff  for  defective 
jurat.  The  petition  was  verified  by  plaintiff*s  counsel  before  the  clerk  of 
the  superior  court,  whose  certificate  was  in  these  words :  "Sworn  to  by 
P.  P.  Lowe,  this  thirtieth  day  of  December,  1865." 

Under  section  iii  of  the  code,  this  jurat  was  defective.  That  the 
officer  before  whom  the  affidavit  is  made,  must  certify  "that  it  was  sworn 
to  before  him  and  signed  in  his  presence/'    Motion  sustained. 

P.  P.  Lowe,  for  plaintiff. 

L.  B.  Gunckel,  contra. 


Bevenue  Stamp. 

[Montgomery  County  Superior  Court,  March,  1866L] 

t  Wolf  Cohen  v.  Philip  Solomon. 

1.  PEirnoN  Dismissed  fob  Want  of  Revenue  Stamp. 

The  law  requiring  a  revenue  stamp  on  the  petition  or  summons  in  an  action 
case:  and  the  Court  will  take  notice  of  a  motion  to  dismiss  for  such  defect 
is  mandatory  and  such  stamp  must  be  affixed  to  the  original  process  in  the 
in  whatever  stage  of  the  proceedings  it  is  made. 

2.  State  Court  will  not  Decide  U.  S.  Law  Unconstitutional. 

State  court  will  not  decide  as  to  the  constitutionality  of  the  U.  S.  Revenue 
law,  which  is  a  question  that  should  properly  be  determined  by  the  Supreme 
Court. 

Motion  by  defendant  to  dismiss  because  no  revenue  stamp  on  the 
petition  or  summons.  Counsel  for  plaintiff  claimed :  First,  That  the  law 
requiring  such  stamp  was  unconstitutional.  Second,  That  the  defendant 
having  already  entered  an  appearance  and  made  another  motion  in  the 
case,  had  waived  his  right  to  make  this  motion. 


*  See  also  next  case. 
tSee  preceding  case 
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Haynes,  J. 

The  constitutional  question  should  properly  be  determined  by  the 
will  take  notice  of  such  motion  in  whatever  stage  of  the  proceedings  it 
was  made,  and  if  no  stamp  is  affixed  to  the  original  process  in  a  case,  the 
Supreme  Court,  but  the  law  requiring  a  stamp  was  positive  and  the  court 
then  affixed  to  the  petition  and  leave  given  defendant  to  answer  by  April 
action  must,  be  dismissed.  By  consent  of  parties  the  proper  stamp  was 
1st. 

Peter  P.  Lowe,  for  plaintiff. 

Lewis  B.  Gunckel.  contra. 


Trusts — Injunction — Pleading. 

[Montgomery  Superior  Court,  June  Term,  1867.] 

EuzA  J.  CoMLY  V.  Martha  M.  Newcom. 

1.  Pbocebds  of  Trust  Property  Mat  be  Followed. 

Where  the  proceeds  of  the  sale  of  trust  property,  or  the  rents  thereof,  are  te* 
vested  in  the  purchase  of  other  property,  they  may,  in  equity,  l)e  followed,  and 
the  purchased  property  subjected  to  the  same  trust. 

2.  Injunction  Lies  to  Restrain  Misuse  of  Trust  Profertt. 

An  injunction  will  lie  to  restrain  the  sale  by  an  administrator  of  property  pur- 
chased by  his  decedent  with  the  proceeds  of  the  sale  of  trust  property,  or  the 
rents  thereof. 

8.    Defective  Petition  Amendable. 

A  petition  brought  by  a  married  woman,  by  her  next  friend,  without  averring 
that  she  is  a  married  woman,  is  defective ;  but  it  may  be  amended. 

The  petitioner  for  injunction  says:  That  on  March  3d,  1849,  ^^^ 
grandiather  conveyed  to  Henry  Stoddard  and  Alexander  Grimes,  in  trust 
for  certain  purposes,  122  acres  of  land  situated  in  this  county.  Stoddard 
&  Grimes  have  held  said  property  and  received  the  proceeds  and  paid 
thcin  over  to  Patty  Newcom  until  the  death  of  Grimes  in  i860  and  the 
resignation  of  Stoddard  in  1865,  and  since  that  time  Warren  Munger, 
who,  in  April,  1865,  was  appointed  their  successor,  has  paid  to  her  a  large 
amount  of  the  proceeds.  Patty  Newcom  died  April  11,  1867,  testate, 
and  Samuel  Boltin,  appointed  administrator.  From  the  rents  of  said 
property  and  from  the  sale  of  portions  of  the  same,  Patty  Newcom  had 
collected  a  sufficient  sum  of  money  to  purchase  lot  No.  733,  and  she  held 
at  the  time  of  her  death  a  note  from  one  Stockert,  given  in  part  payment 
for  part  of  the  trust  property  sold  by  one  of  the  trustees.  Munger,  Stod- 
dar  &  Grimes  sold  about  twenty-seven  acres  during  the  lifetime  of  Patty 
Newcom.  Patty  Newcom,  in  1864,  purchased  lot  733,  and  took  a  deed 
in  fee-simple  to  herself,  and  the  same  was  paid  for  entirely  with  the 
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money  which  she  received  from  the  trust  estate,  and  the  same  in  equity 
belongs  to  the  petitioners,  Martha  M.  Newcom  and  Emma  M,  Clegg. 
Patty  Newcom,  by  her  last  will  and  testament,  devised  one-third  of  her 
estate  to  her  administrator,  to  be  sold  by  him,  and  the  proceeds  to  be  held 
in  trust,  and  the  interest  thereof  to  be  paid  annually  to  the  plaintiff.  That 
Boltin,  the  administrator,  claims  that  lot  733  was  the  individual  property 
of  Patty  Newcom,  and  by  virtue  of  her  will  he  is  authorized  to  sell  said 
lot,  and  has  advertised  the  same  for  sale.  He  has  also  taken  possession 
of  the  Stockert  note,  and  has  returned  it  as  property  of  the  estate. 

The  plaintiff  asks  for  a  writ  of  injunction  to  enjoin  the  administrator 
from  selling  said  lot,  and  also  from  collecting  said  note ;  and  that  on  final 
hearing  lot  733  and  note  may  both  be  held  to  be  the  property  of  the  plain- 
tiff, and  Martha  M.  Newcom  and  Emma  M.  Clegg. 

The  injunction  was  allowed  May  23,  1867.  A  motion  was  filed  May 
30,  1867,  ^y  the  administrator,  to  dissolve  the  injunction,  also  a  demur- 
rer to  the  petition.  The  arguments  upon  the  motion  and  demurrer  were 
heard.  , 

Haynks,  J. 

The  averment  of  the  petition  admitted  by  the  demurrer  and  motion, 
is  that  the  lot  in  question  had  been  purchased  by  Mrs.  Newcom,  with 
money  arising  from  the  sale  and  rent  of  the  tenant  lands  which  she  had 
collected  and  that  she  had  taken  the  conveyance  to  herself.  The  trust 
deed  secured  to  her  a  comfortable  support  during  her  life.  That 
furnished,  the  residue  of  the  property  or  the  proceeds  of  it  belonged  in 
equity  to  the  children.  If  those  proceeds  came  into  her  hands  and  were 
invested  in  the  purchase  of  this  lot,  in  equity  they  may  be  followed,  and 
the  lot  subjected  to  the  same  trust,  and  the  plaintiff  being  interested  in 
the  trust  may  maintain  her  action  to  enforce  it.  The  defendant  was  about 
to  sell  the  lot  as  administrator  of  Mrs.  Newcom,  and  to  convert  the  pro- 
ceeds to  assets  of  her  estate.  The  equitable  title  being  in  the  plaintiff 
and  the  other  children,  such  sale  would  be  in  violation  of  her  rights  re- 
specting the  subject  of  this  action,  and  tend  to  render  the  judgment 
ineffectual,  and  may  properly  be  restrained.  The  petition  is  defective  in 
not  averring  that  the  plaintiff  is  a  married  woman,  but  may  be  amended. 

As  it  is  shown  that  the  defendant  to  the  petition  was  positive,  and 
the  words  "as  she  believes"  were  intended  and  directed  to  be  stricken 
out,  the  plaintiff  may  now  file  a  positive  affidavit  to  the  truth  of  the  peti- 
tion. The  motion  to  dissolve  is  overruled  and  the  injunction  will  stand 
until  the  final  hearing  of  the  cause. 

John  Howard  &  Son,  for  petitioner. 

Samuel  Boltin,  contra. 
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Partition-- Pleading. 

[Montgomery  Superior  Court] 

John  G.  Cotterell  v.  James  et  au 

Pnrnoir  xir  Partition  Srttino  up  Interest  of  Tenants  in  Common  and  Tax 
LiKNS  NOT  Misjoinder  of  Parties  or  Causes. 

Id  a  proceeding  in  equity  to  partition  real  estate,  against  the  tenants  in  common 
and  all  lienbolders,  a  petition  setting  up  such  interests  of  the  tenants  in  com- 
mon, and  liens  arising  from  defective  tax  titles,  does  not  show  a  misjoinder  of 
parties  or  causes  of  action. 

The  plaintiff  avers  that  he  has  the  legal  right  to  and  is  seized  in  fee 
simple  of  the  undivided  one-twenty-fourth  part  of  lots  1710,  171 1,  1712. 
1714,  1715,  1716  and  1725  in  Dayton;  that  James  Wallace,  Daniel  C.  Cot- 
trell,  Benjamin  F.  Cottrell,  John  A.  F.  Walters,  Eliza  Jane  Heritage,  Mar- 
cellus  Wallace,  Archibald  Wallace,  Mary  Wallace  and  William  M.  Etonald- 
son  are  tenants  in  common  with  him;  that  Henry  Cuppy  held  a  tax  lien 
on  the  above  lots,  which  he  assigned  to  Daniel  H.  Dryden ;  that  Dryden 
assigned  his  tax  lien  of  lots  1710,  171 1,  1712  and  1714  to  the  city  of  Day- 
ton, which  the  city  now  hold,  the  amount  of  which  is  $160;  that  Dryden 
assigned  his  tax  lien  upon  lots  171 5,  1716  and  1725  to  Thomas  Satin,  and 
that  Satin  now  holds  the  tax  lien,  which  amounts  to  $200;  that  the  full 
amount  of  tax  liens  has  been  offered  to  the  defendants,  and  a  release  of 
their  claim  demanded,  which  they  refused.  Partition  of  the  lots  de- 
manded. 

The  City  of  Dayton  demurs  to  the  petition. 

First — Because  of  defect  of  parties  defendant. 

Second — Because  defendant  is  improperly  joined  as  defendant  with 
Satin. 

Third — Different  causes  of  action  in  favor  of  plaintiff  and  against 
Satin  and  city  of  Dayton  are  improperly  joined. 

Fourth — The  city  of  Dayton  is  not  a  proper  party  to  this  action. 

Fifth — ^The  petition  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action. 

Sixth — Several  causes  of  action  are  improperly  joined. 
Havnes,  J. 

This  is  not  under  the  statute  providing  for  partition,  but  is  in  equity, 
and  the  equitable  powers  of  the  court  are  invoked.  In  such  a  proceeding 
it  is  proper  to  make  lien  holders  parties,  and  the  court  has  power  to  settle 
the  liens,  and  upon  equitable  principles,  provide  for  their  satisfaction.   It 
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does  not  appear  by  the  petition,  that  the  defendant,  the  city  of  Dayton,  is 
in  possession  claiming  a  legal  title  by  deed  from  the  auditor.„The  claim  of 
the  city  is  stated  to  be  a  tax  lien.  How  it  was  acquired  is  not  stated.  It 
may  have  been  a  defective  sale  of  taxes.  At  any  rate,  it  appears  in  the 
petition  as  a  lien,  and  the  city  is  therefore  a  proper  party. 

Demurrer  overruled. 

Jordan  &  Bigelow,  for  plaintiff. 

Corwin  &  Corwin,  contra. 


Warranty. 

[Montgomery  Superior  Court] 

Parry  Cozad  v.  Ebenezer  Steele 

Monet  Pah)  fob  Warranty  Can  Be  Recovered,  if  Warranty  Fails. 

Where  S.  in  consideration  of  $G00  warranted  that  3000  wine  plants  sold  to  plain- 
tiff would  produce  in  the  season  of  1866,  8000  gallons  of  wine  and  a  profit  of 
$6,000,  and  $4,000  worth  of  surplus  plants,  he  Is  liable  to  plaintiff  for  the  con- 
sideration paid  if  the  plants  prove  to  be  worthless,  and  do  not  pay  the  expenses 
of  caltivation. 

Plaintiff  says  that  on  November  i,  1865,  Steele  sold  to  him  3,000 
wine  plants  for  the  consideration  of  $600,  and  warranted  that  the  wine 
plants  should  produce  in  the  season  of  1866,  3,000  gallons  of  wine  and  a 
profit  of  $6,000,  and  $4,000  worth  of  surplus  plants,  if  plaintiff  would 
give  proper  attention  to  them.  Plaintiff  avers  that  he  did  give  proper 
attention  to  the  plants  and  that  they  were  worthless  and  did  not  pro- 
duce enough  to  pay  the  expenses  of  their  cultivation ;  that  he  paid  Nov- 
ember 9.  1865,  ^^  defendant  $300  in  cash  and  gave  his  note,  due  in  one 
year,  for  $300,  dated  November  9,  1865;  that  said  note  was  negotiable, 
and  defendant  sold  it  to  an  innocent  person  who  has  sued  plaintiff  and 
obtained  judgment  against  him. 

Judgment  asked  for  $600  and  interest.  The  defendant  demurs 
generally  to  the  petition. 

Haynes,  J. 

Demurrer  overruled. 
Jordan,  for  plaintiff. 
Bond,  contra. 


S8  OHIO  DISCISTONS. 


Montgomery  Superior  Court. 


Partnership — Promissory  Notes. 

CMontgomery  Superior  Ooort,  November  Term,  1887.] 

Thomas  Cramer  v.  Kbpur  £T  ku 

Note  Given  in  Partnership  Name  Will  Not  Bind  it.  When. 

A  note  given  by  one  of  the  partners  of  a  firm,  in  the  name  of  the  partnership, 
for  a  matter  beyond  the  scope  of  the  partnership,  is  not  binding  on  the  other 
partner,  and  there  an  not  be  a  recovery  against  him  thereon. 

This  action  was  brought  to  recover  $368.65  upon  a  note  signed 
"Kepler  &  Weller,"  by  Jacob  C.  Kepler,  as  a  partner,  doing  business 
under  the  name  and  style  of  Kepler  &  Weller,  in  the  purchase  of  grain, 
the  manufacture  of  flour,  sawing  lumber,  and  buying  live  stock,  at  the 
Washington  Mills,  in  Greene  county,  Ohio.  Also,  upon  an  account  for 
$11.43  d^^  ^^^  plaintiff  upon  settlement  of  accounts  with  the  firm.  The 
account  was  admitted  by  the  defendants  to  be  correct. 

Against  the  note  the  defendant  Weller  alleged  that  it  was  executed 
by  Kepler  alone,  without  his  knowledge  or  consent;  that  the  note  was 
g^ven  to  the  plaintiff  for  a  note  held  by  him  against  one  Snyder  as  prin- 
cipal, and  one  Grimes  as  security,  in  pursuance  of  an  agreement  between 
Snyder  and  Kepler  to  receive  the  note  held  by  the  plaintiff  in  payment 
for  real  estate  sold  by  Snyder  to  Kepler ;  that  the  purchase  of  notes  or 
real  estate  was  beyond  the  scope  of  the  partnership  business,  and  the 
signing  of  the  firm  name  of  "Kepler  &  Weller"  to  said  note  as  against 
him  was  unauthorized  and  fraudulent. 


Havnes,  J. 

The  proof  shows  that  Kepler  &  Weller  owned  mills,  and  were  en- 
gaged as  partners  in  buying  grain,  and  manufacturing  and  selling  flour, 
and  sawing  lumber.  At  times  in  connection  with  another  party,  they 
bought  and  sold  cattle  and  hogs.  This  was  the  limit  of  their  partner- 
ship business.  The  note  signed  by  Kepler  in  the  partnership  name  was 
given  in  part  payment  for  a  lot  adjoining  the  mill  property  of  K.  and  W, 
purchased  by  K.  and  conveyed  to  him.  Cramer  knew  that  the  note  was 
given  for  it.  There  was  also  testimony  that  Weller  had  consented  the 
individual  note  of  Kepler,  and  only  consented  to  take  the  note  upon 
Weller.  assuring  him  that  it  was  all  right,  and  that  the  note  should  be 
made  by  K.  &  W.,  and  that  he  did  not  know  that  the  lot  was  purchased 
by  Kepler  alone.  This  Weller  denied,  and  denied  that  the  lot  was  pur- 
chased for  the  firm,  or  that  he  had  any  knowledge  that  a  firm  note  was 
g^ven  for  it.  There  was  also  testimony  that  Weller  han  consented  the 
fall  previous  to  the  use  of  the  firm  name  to  a  note  for  Missouri  land 
which  was  conveyed  in  part  consideration  for  this  lot.     This  Weller  also 
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denied.  The  court  held  that  as  the  note  was  given  in  a  transaction  not 
within  the  scope  of  the  partnership  business,  which  was  known  to  plain- 
tiflf,  he  could  not  recover  upon  it  against  Weller.  without  showing  that 
the  firm  name  was  used  with  his  consent.  That  however  convenient  the 
lot  might  be  for  use,  in  connection  with  the  mill,  its  purchase  by  K.  was 
not  within  the  scope  of  the  partnership.  The  proof  was  not  sufficient 
to  show  WcUer's  consent.  The  burden  of  proof  was  upon  the  plaintiflf 
to  show  it,  and  his  testimony  with  the  circumstances  of  corroboration 
was  not  sufficient  to  overcome.  Weller's  denial  corroborated  by  the 
facts  that  the  firm  was  embarrassed,  had  ceased  its  usual  business  and  was 
about  to  dissolve. 

Judgment  against  Kepler  for  the  amount  of  the  note  and  account, 
and  against  Weller  for  the  account  only. 

Houk  &  McMahon,  for  plaintiff. 

Bellville  &  Thompson,  contra. 


Bounty. 

[Montgomery  Superior  Court] 

Andrew  Curtner  v.  Samuei*  Hawkins   et  al. 

CONTBACT  TO  PAT   BOUNTT  FOR  ENLISTMENT   VaUD. 

Where  a  committee  contract  with  the  plaintiff  to  pay  him  $450  if  he  would  be 
credited  to  a  certain  township  on  the  draft  of  September  1804,  they  are  lia- 
ble, but  the  plaintiff  must  establish  that  iie  was  credited  to  that  township  on 
that  draft  under  a  contract  with  them  to  render  them  liable. 

Suit  by  plaintiff  to  recover  $450  upon  a  contract  between  him  and 
the  defendants  (a  committee  of  Randolph  township)  to  pay  him  that 
amount  for  being  credited  to  that  township  upon  the  draft  of  September, 
1864.  Plaintiff  was  in  the  field,  and  re-enlisted  as  a  veteran  in  January, 
1864,  and  was  credited  to  Randolph  township  April  25,  1864.  Defendants 
proved  that  they  were  appointed  to  act  as  a  committee  in  September,  1864, 
and  not  before,  that  the  plaintiff  was  credited  on  a  call  previous  to  the 
one  that  they  were  employed  to  fill,  and  that  they  never  made  any  con- 
tract with  him  or  got  any  credit  on  their  call  for  his  name. 

Charge  to  jury. 

Haynks,  J. 

This  committee  entered  into  a  contract  with  the  plaintiff  to  pay  him 
$450  if  he  would  be  credited  to  Randolph  township  on  the  draft  of  Sep- 
tember, 1S64,  they  were  liable,  but  the  plaintiff  must  establish  that  he  was 
credited  to  Randolph  township  on  that  draft  under  a  contract  with  them. 

The  jury  returned  a  verdict  for  defendants. 

Howard  &  Son,  for  plaintiff. 

Houk  and  McMahon,  contra. 
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Husband  and  Wife — Quieting  Title — Efuiiy. 

[Soperior  Court  of  Montgomery  County,  March  Term,  18T2.] 

Thomas  Davis  v.  Elizabeth  Davis* 

1.  Equity  Aids  DiarEcnvE  Contetance  fbom  HusBAifo  to  Wm. 

Where  a  family  homestead  ia  conveyed  by  husband  to  wife  in  consideration  of 
love  and  affection,  and  the  estate  intended  for  her  was  but  a  reasonable  pro- 
vision, and  there  was  a  clear  intention  on  the  part  of  the  husband  to  diveat 
himself  of  the  property,  and  to  set  it  apart  as  a  separate  estate  for  her,  a 
conrt  of  equity  will  aid  a  defective  conveyance,  and  confirm  her  title  and 
ownership  in  the  same. 

2.  AcnoN  TO  Quiet  Title — Plaintiff  Must  be  in  Possession. 

A  bill  to  quiet  title  to  real  ebiate  can  not  be  maintained  by  a  party  not  in  poo- 
session  of  the  premises  at  the  commencement  of  the  action. 

LowB»  J. 

This  is  a  suit  brought  by  the  plaintiff  against  his  wife,  to  quiet  his 
title  to  the  family  homestead.  The  wife  relies  upon  a  deed  made  to  her 
by  her  husband  in  1862,  the  expressed  consideration  of  which  was  "love 
and  affection." 

The  testimony  shows  the  material  facts  in  this  case  to  be.  that  the 
property  was  bought  in  1850,  money  which  Mrs.  Davis  had  ea.Tied  and 
■'•aved  being  at  least  a  portion  of  the  price  paid ;  that  in  1862,  with  the  de- 
sire and  intention  to  convey  it  absolutely  and  in  fee  simple  to  his  wife» 
plaintiff  executed  the  deed  relied  upon  by  defendant,  the  lawyer  who 
drew  it  up  advising  him  that  the  intervention  of  a  trustee  was  necessary, 
and  that  the  form  adopted  would  be  thoroughly  efficacious  to  the  ac- 
compHshment  of  his  purpose.  That  from  a  period  long  prior  to  1850,  up 
10  within  the  last  year  or  two,  the  olaintiff  has  been  intemperate,  working 
with  more  or  less  steadiness  duriD^  tl'.e  day,  but  in  the  habit  of  going 
home  at  night  under  the  influence  of  liquor,  and  abusing  his  family ;  and 
given  also  to  occasioned  spreeing  during  working  hours.  He  remained 
about  home  two  or  three  years  after  the  conveyance  was  made,  living  very 
unhappily  with  his  wife  and  children.  When  he  left  for  Missouri  he  told 
one  of  his  sons  that  his  departure  was  probably  final.  Upon  his  return, 
he  did  not  take  up  his  abode  permanently  with  his  family,  and  seemed, 
when  he  did  go  to  the  house,  to  consider  himself  and  to  be  considered  by 
them,  as  rather  an  unwelcome  visitor.  Last  April,  according  to  his  tes- 
timony, upon  the  invitation  of  his  boys,  he  took  his  place  once  more  as  a 
member  of  the  household.  All  the  time  since  1862,  the  defendant  has 
lived  upon  the  property ;  with  the  assistance  of  her  children  has  cultivated 
the  ground ;  put  up  a  stable  and  a  fence,  planted  shrubbery,  painted  the 
house,  and  as  a  general  thing  paid  the  taxes.  It  has  always  been  the  un- 
derstanding in  the  family  that  the  property  belonged  to  the  mother,  and 
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Davis  himself  so  regarded  it.  He  appeals  to  this  court  as  a  court  of 
equity,  to  set  aside  his  own  voluntary  deed,  it  being  conceded  that  it  is 
only  by  mistake,  and  the  failure  of  the  scrivener  to  make  an  instrument 
effective  to  carry  out  his  then  existing  intention,  which  gives  him  even 
a  color  of  right  to  the  property  conveyed. 

He  asks  of  the  chancellor  to  make  his  wife  and  children,  whom  he 
is  in  duty  bound  to  nourish  and  support,  entirely  dependent  upon  his  ca- 
price for  the  enjoyment  of  their  home,  when  it  appears  that  he  has  re- 
peatedly driven  them  from  it,  and  that  he  still  entertains  towards  them  the 
most  hitter  and  vindictive  feelings.  While  such  facts  do  not  authorize  a 
court  to  disregard  in  any  degree  his  legal  rights,  their  natural  effect,  nev- 
ertheless, is  to  prevent  any  very  great  outflow  towards  him,  of  judicial 
compassion. 

Counsel  for  plaintiff  relies  much  upon  the  proposition,  which  good 
authorities  recognize  as  established,  that  a  deed  from  a  husband  directly 
to  a  wife,  is  void  in  law,  and  that  in  no  case  whatever  will  a  court  of  equity 
interfere  in  favor  of  a  mere  volunteer,  whetheK  it  be  upon  a  voluntary  con- 
tract, or  a  covenant,  or  a  settlement,  even  although  he  or  she  stands  in 
the  relation  of  a  wife  or  child.  Story's  Eq.,  sec.  987;  Hill  on  Trustees 
(84)  133  and  note;  16  O.  S.,  493. 

The  contrary  doctrine  sought  to  be  established  by  Suyden,  in  Ellis 
v.  Nimmo  (i  Lb.  &  G.,  p.  333),  is  thought  by  Story  to  be  completely 
overthrown.     (lb.) 

The  same  distinguished  author,  in  a  subsequent  section,  says,  how- 
ever, that  if  the  nature  of  the  circumstances  of  the  gift  or  grant  from  the 
husband,  whether  it  be  express*  or  implied,  arc  such  as  show  that  it  was 
bona  fide,  and  that  it  amounted  only  to  a  reasonable  provision  for  the  wife, 
it  will,  even  though  made  after  coverture,  be  sustained  in  equity.     Sec. 

1375- 

Judge  Mcllhaine,  in  the  very  recent  case  of  Phillips  v.  Graves  and 

wife,  20  Ohio  St.,  371,  381,  says:  "It  has  become  fully  settled  that,  how- 
ever a  wife's  property  be  acquired,  whether  through  contract  with  her 
husband  before  marriage,  or  by  gift  from  him,  or  from  a  stranger  inde- 
pendently of  such  contract,  equity  will  protect  it,  if  duly  set  apart  as  her 
separate  property,  no  matter  though  the  husband  himself  must  be  held  as 
the  trustee  to  support  it." 

The  law,  as  laid  down  by  another  authority,  is,  that  though  void  at 
law,  an  absolute  conveyance  of  real  or  personal  property  upon  a  meri- 
torious or  valuable  consideration,  from  the  husband  direct  to  his  wife,  is 
good  in  equity  and  sufficient,  so  far  as  the  form  is  concerned,  to  divest  the 
husband  of  such  property,  and  to  vest  the  same  in  the  wife  as  against  all 
persons,  save  the  creditors  of  the  husband.     18  Wis.,  335 ;  25,  Mc,  375. 

Scholer,  in  his  late  work  on  domestic  relations,  says:  "In  general, 
where  a  contract  would  be  good  at  law^  when  made  with  trustee  for  the 
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wife,  that  contract  will  be  sustained  in  equity,  when  made  between  hus- 
band and  wife,  without  the  intervention  of  trustees."    (P.  286.) 

The  authorities  cited  to  sustain  these  general  utterances  do  not  any 
pf  them  decide  that  a  deed  directly  from  husband  to  wife,  upon  the  con- 
sideration of  "love  and  affection,"  unsupported  by  extenuating  circum- 
stances and  considerations,  will  be  enforced  in  equity  against  the  hus- 
band, and  notwithstanding  the  strong  current  setting  toward  the  total  en- 
franchisement of  the  wife,  and  the  manifest  disposition  to  take  the  most 
favorable  views  and  adopt  the  most  favorable  constructions  in  her  behalf, 
I  should  still  hesitate  long  before  declaring  that  such  a  deed  would  be 
supported  and  enforced,  at  least  during  the  lifetime  and  against  the  hus- 
band. The  decision  of  that  question,  is,  however,  not  necessary  in  the 
present  case. 

Within  all  the  authorities,  I  think  it  is  clear  that  a  court  of  equity 
must  aid  a  defective  conveyance,  such  as  the  deed  in  this  case  is  where 
the  wife  shows  herself  to  be  meritoriousi;  that  the  estate  intended  for  her 
was  but  a  reasonable  provi^on,  and  that  there  was  a  clear  intention  on 
the  part  of  the  husband  to  divest  himself  of  the  property,  aiid  to  set  apart 
as  a  separate  estate  for  her.  See  cases  above  cited,  and  also,  5  Jones  Eq. 
N.  C,  no;  I  Green  chg.  N.  J.,  118;  35  Miss.,  638;  44  Pa.  St.,  43;  25  In- 
diana, 229 ;  and  Huber  v.  Huber,  10  Ohio,  371 ;  Wood  v.  Warden,  20 
Ohio,  518.  The  deed  from  Davis  to  his  wife  was  executed  after  the  pass- 
age of  the  Married  Woman's  act  of  April  3,  1861,  and  there  is  no  doubt  of 
his  intention  to  make  his  wife  the  sole  owner  of  this  property.  He  still 
avows  in  fact,  that  this  was  his  intention.  Glidden  v.  Taylor,  16  Ohio 
St.,  518.  In  determining  the  reasonableness  of  the  provision  it  is  proper 
to  take  into  consideration  all  the  circumstances  of  the  parties.  (44  Pa. 
St.,  43.)  It  has  been  held,  that  if  it  appears  that  the  husband  has  denuded 
himself  of  all  his  property,  the  provision  would  be  deemed  unreasonable 
and  held  inoperative  in  equity  as  in  law.  Story's  Eq.,  sec.  1374.  But 
this  rule  is  not,  I  think,  to  be  applied  to  a  case  like  this.  This  property 
was  originally  paid  for  at  least  in  part  by  the  earnings  and  savings  of  the 
wife.  It  was  bought  about  1850,  and  conveyed  to  her  some  twelve  years 
thereafter.  The  plaintiff  and  his  wife  were  laboring  people,  with  a  family 
of  three  young  children.  The  property  cost  them  $500,  and  at  the  time 
of  the  conveyance,  was  probably  worth  $1,000.  Davis  was  a  respectable 
man  when  sober,  but  given  to  dissipation,  and  naturally  and  necessarily 
imposed  upon  his  wife  more  than  her  share  of  the  care  and  labor  neces- 
sary for  the  proper  nurture  and  maintenance  of  the  family.  Under  such 
circumstances  it  seems  to  me  that  it  would  be  very  wide  of  the  truth,  to 
say  that,  in  any  view  we  may  take  of  it,  the  conveyance  of  this  little  home- 
stead property  to  the  wife  was  not  a  provision  entirely  sensible,  reason- 
able and  just.  In  15  Ver.,  527,  the  court  says,  "It  would  seem  that  chan- 
cery would  need  no  better  reason  for  upholding  a  post-nuptial  agreement 
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as  becween  husband  and  wife  and  family,  than  the  entire  worthlessness  of 
the  husband  and  his  neglect  to  discharge  the  marital  obligations  imposed 
upon  him  by  law."  It  is  not  shown  that  Davis  was  "entirely  worthless," 
but  he  had  deficiencies  as  a  family  man,  which  may  well  be  taken  into  con- 
sideration in  determining  the  reasonableness  of  the  settlement. 

The  case  then  seems  to  be  clearly  within  the  principles  to  which  all 
the  authorities  consent.  The  husband  intended  to  make  this  a  separate 
estate  for  his  wife,  she  deserved  ir,  and  it  was  only  reasonable  and  just 
that  she  should  have  it. 

There  is  another  fact  which  would  prevent  the  granting  of  the  relief 
prayed  for  by  the  plaintiff  in  this  case,  viz. :  that  upon  the  issue  joined  be- 
tween the  parties  as  to  which  of  them  was  in  possession  of  the  property 
at  the  commencement  of  this  suit,  I  am  compelled  to  find  in  favor  of  the 
defendant.  The  facts  before  stated  make  it  clear  to  my  mind  that  at  that 
time  he  had  no  foothold  upon,  or  occupation  of  it,  beyond  that  which  his 
wife  and  children,  from  conjugal  and  filial  affection  or  duty  allowed  him. 
A  bill  to  quiet  title  cannot  be  maintained  by  a  party  not  in  possession  of 
the  premises.     Clark  v.  Hubbard,  8  Ohio,  382. 

It  follows  from  what  has  been  said  that  Mrs.  Davis  is  the  owner  of 
the  property,  and  that  she  is  entitled  to  a  decree  confirming  her  in  that 
ownership. 

Jordan,  for  plaintiflF. 

Houk  &  McMahon,  for  defendant 


Sales—  Delivery. 

[Montgomery  Superior  Court,  March  Term,  1869.] 

James  R.  Dawson  v.  Jacob  Beard. 

1.      CJONDITTONAL   SALE   COMPLETE   WhBN   CONDITIOIf   FULFILLED. 

Where  a  conditional  sale  is  made  and  the  condition  fulfilledi,  the  sale  Is  com- 
plete. 

2.    Abticles  Sold  Must  be  Delivebed  in  Reasonable  Time. 

Under  a  contract  for  the  sale  of  ten  barrels  of  the  juice  of  the  linnicus  rhubarb 
wine  plant,  whereby  one  barrel  was  delivered  at  the  time  and  place  desi^ated 
by  the  defendant,  the  plaintiff  must,  within  a  reasonable  time,  deliver  or  offer 
to  deliver  the  remainder;  and  if  the  defendant  was  to  Hz  the  time  and  place 
for  the  delivery,  the  plaintiff  should  have  requested  him  to  do  so.  Sixteen 
months  is  not  a  reasonable  time  within  which  such  offer  should  have  been 
made. 

t.    Measube  op  Damages  Upon  Refusal  to  Receive  Propebty  Sold. 

Where  there  is  a  sale  of  property  to  be  delivered  in  the  future  on  the  payment  of 
the  price,  and  upon  tender  of  the  property  the  buyer  refuses  to  receive  it,  or 
pay  the  price,  the  seller  may  deposit  or  set  aside  the  article,  sold  as  the 
buyer's,  and  for  his  use,  and  sue  for  and  recover  the  price.  But,  if,  after  re- 
fusal of  the  buyer  to  receive  the  property  on  tender  thereof,  the  seller  has  dis- 
posed of  it,  he  may  recover  the  difference  in  the  price  agreed  to  be  paid  and  the 
value  of  the  article. 
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The  petition  sets  forth  that  on  the  ist  day  of  May,  1866,  the  plaintiff 
made  an  agreement  with  the  defendant,  for  the  sale  and  delivery  of  ten 
barrels  of  the  juice  of  the  Linnaeus  rhubarb  wine  plant.  That  said  de- 
fendant then  agreed  with  plaintiff  to  accept  and  receive  said  ten  barrels 
of  said  juice  from  the  plaintiff  at  a  time  and  place  to  be  designated  by 
the  defendant  and  to  pay  the  sum  of  seventy-five  cents  per  gallon  there- 
for; that  the  ten  barrels  contain  about  four  hundred  and  fifty  gallons  of 
said  juice;  that  plaintiff  in  pursuance  of  the  contract,  delivered  to  the 
defendant,  one  barrel  of  the  juice  at  the  time  and  place  designated  by  the 
defendant ;  and  also,  afterwards  tendered  to  the  defendant  the  remaining 
nine  barrels,  sold  by  him,  but  that  the  defendant  refused  to  receive  the 
same  as  by  the  agreement  he  had  promised  to  do.  Plaintiff  says  that  he 
has  duly  performed  all  the  conditions  of  his  contract  with  the  defendant. 

Damages  laid  at  $340,  for  which  he  asks  judgment. 

Defendant  for  answer  denies  the  alleged  contract  of  purchase ;  denies 
that  he  received  the  barrel  of  juice  in  pursuance  of  any  such  contract,  and 
denies  that  anv  other  bafrels  were  tendered  him.  Defendant  further 
says  that  the  plaintiff,  about  the  time  stated,  represented  that  he  had 
eight  barrek  of  the  juice  of  the  Linnaeus  rhubarb  for  sale,  at  seventy-five 
cents  a  gallon,  which  he  would  deliver  at  Dayton ;  that  defendant  agreed 
that  he  should  deliver  to  him  one  barrel  of  the  juice  at  Dayton,  and  de- 
fendant would  tr}'  the  same  and  see  if  it  would  work  properly  and  make 
good  rhubarb  wine,  and  that  if  it  would  so  work  and  made  good  wine,  he 
would  take  the  whole  of  said  juice  at-  seventy-five  cents  per  gallon,  de- 
livered at  Dayton;  that  plaintiff  did  deliver  a  barrel  containing  about 
forty-ihree  gallons,  and  that  the  defendant  did  experiment  with  said  juice, 
and  that  the  same  would  not  work  properly  or  make  good  wine,  of  all 
of  which  he  notified  the  plaintiff.  Defendant  says  he  is  ready  to  pay  the 
plaintiff  for  the  one  barrel,  and  offers  now  to  confess  judgment  for  $31.50. 

Havnbs,  J. 

That  the  first  question  to  determine  is  whether  the  agreement  was 
for  an  absolute  sale,  or  upon  the  conditions  claimed  by  defendant.  If 
upon  such  conditions,  then  the  next  question  it  whether  the  conditions 
were  fulfilled.  If  it  was,  that  would  make  a  complete  sale.  If  the  con- 
dition was  that  the  defendant  should  try  the  rhubarb  juice  and  if  it  was 
found  that  it  would  make  good  wine  he  was  to  take  the  whole,  and 
otherwise,  not.  A  fair  and  honest  trial  by  him  would  be  conclusive,  and 
if  it  did  not  make  good  wine  he  was  not  bound  to  take  the  residue  and  the 
sale  was  not  complete.  In  either  case,  whether  it  was  an  absolute  sale 
or  conditional,  and  the  condition  fulfilled  if  the  plaintiff  intended  to  hold 
the  defendant  to  the  contract  and  to  claim  the  whole  price  of  the  article 
sold,  it  was  necessary  that  he  should,  within  a  reasonable  time,  deliver  or 
offer  to  deliver  the  article,  and  if  defendant  was  to  fix  the  time  and  place 
for  the  delivery  plaintiff  should  have  requested  him  to  do  so.     Sixteen 
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months  v»as  not  a  reasonable  time  within  which  such  offer  should  have 
been  made.  Where  there  is  a  sale,  the  property  to  be  delivered  in  the 
future,  and  the  money  to  be  paid;  if,  upon  tender,  the  buyer  refuses 
to  receive  and  pay,  the  seller  may,  as  a  general  rule,  deposit  or  set  aside 
the  article  sold,  as  the  buyer's  and  for  his  use,  and  sue  for  and  recover 
the  agreed  price.  But,  as  in  this  case,  the  plaintiff,  since  the  suit  was 
brought,  deiive'ed  the  ihubarb  juice  to  other  parties,  to  be  distilled  into 
brandy,  and  there  is  no  evidence  what  has  become  of  it.  He  can  only 
recovei  the  difforenve  in  the  price  to  have  been  paid  and  the  value  oi  th-: 
arii':ie. 

The  jury  returned  a  verdict  for  the  defendant. 

Belville  &  Thompson,  for  plaintiff. 

Conover  &  Craighead,  contra. 


Eminent  Domain — Jurisdi<)tion. 

IMontgomery  Superior  Court,  Juue  Term,  1868.] 

Dayton  (City)  v.  Adam  Pritz  et  ku 

Jurisdiction  or  Superior  Court  to  Appropriate  Lands. 

Under  the  act  March  29,  1856,  sec.  12,  creating  the  superior  court  (of  Dayton), 
the  court  has  jurisdiction  of  proceedings  to  appropriate  lands  in  the  city  of 
Dayton  to  the  public  use. 

Proceedings  to  appropriate  certain  lands  and  lots  in  the  city  of 
Dayton  to  the  public  use. 

The  cases  came  before  the  court  upon  an  objection  and  demurrer  to 
the  application.    The  objection  and  demurrer  is: 

First — Because  the  proceeding  and  application  has  been  improperly 
begun  and  made  in  this  court,  whereas  the  same  should  have  been  begun 
and  made  in  the  court  of  common  pleas. 

Second — Because  this  court  cannot  grant  the  relief  to  which  the 
parties  are  entitled  in  this  cause,  and  particularly  cannot  grant  the  relief 
to  which  the  party  is  entitled  to  in  this  cause  and  proceeding. 

Third — Because  this  court  has  no  jurisdiction  of  the  subject  matter 
of  this  cause,  or  of  this  proceeding,  and  cannot  take  cognizance  of  said 
application,  proceeding  and  cause. 

Haynes,  J. 

General,  original  jurisdiction,  in  all  civil  cases  where  the  sum  or 
matter  in  dispute  exceeds  the  jurisdiction  of  justices  of  the  peace,  is  con- 
ferred upon  the  court  of  common  pleas  by  the  act  of  April  29,  1854. 
Special  jurisdiction  over  many  matters  is  conferred  by  other  acts,  as  in 
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cases  of  bastardy,  divorce,  alimony,  and  others.  This  proceeding  is 
entirely  statutory.  The  authority  for  it  is  found  in  the  act  of  May  3, 
1852,  to  provide  for  the  organization  of  cities,  etc.  By  that  act  jurisdic- 
tion is  conferred  tipon  the  court  of  common  pleas  to  make  inquiry  into, 
and  assessment  of  compensation  by  jury,  and  to  make  such  orders  as  may 
be  proper  in  regard  to  the  payment  of  the  same.  By  the  twelfth  section 
of  the  act  of  March  29, 1856,  creating  this  court,  the  same  powers,  authori- 
ty and  original  jurisdiction  in  civil  actions  and  other  proceedings,  as 
by  the  constitution  and  laws  have  been  or  may  be  conferred  upon  the  court 
of  common  pleas,  are  conferred  upon  this  court.  Criminal  cases  and 
cases  in  bastardy  and  applications  for  divorce  and  alimony  and  under 
the  insolvent  laws  are  made  the  only  exceptions.  This  provision  is 
certainly  broad  enough  to  cover  this  proceeding.  Section  17  of  the  same 
act  provides  that  all  laws  now  in  force  or  which  may  hereafter  be  enacted, 
conferring  powers,  authority  and  jurisdiction  in  civil  cases  and  other 
proceedings  upon  the  courts  of  common  pleas  or  district  courts,  shall  be 
held  and  deemed  to  extend  to  this  court  as  fully  as  they  extened  to  the 
said  courts  of  common  pleas  and  district  courts,  unless  inconsistent  with 
the  act  or  plainly  inapplicable.  The  law  conferring  jurisdiction  upon  the 
court  of  common  pleas  in  such  proceedings  as  this,  is  clearly  not  incon- 
sistent with  that  act.  Nothing  is  perceived  in  the  constitution  or  charac- 
ter of  this  court  in  the  purposes  of  its  creation  or  in  the  modes  of  its 
proceeding  which  renders  that  act  inapplicable.  If  is  true  that  the  act 
provides  for  a  review  in  the  district  court  of  the  proceedings  in  the  com- 
mon pleas.  Whether  such  review  may  be  had  of  similar  proceedings 
in  this  court,  is  not  a  proper  question  for  this  court  to  decide.'  If  it  may 
not,  it  can  only  be  said  that  such  is  the  effect  of  the  law  creating  this  court. 
In  cases  within  the  ordinary  and  undoubted  jurisdiction  of  this  court, 
there  is  no  appeal  to,  or  petition  in  error  in  the  district  court ;  as  in  cases 
determined  in  the  common  pleas  there  may  be.  If  the  parties  are  de- 
prived of  thio  right  of  review,  it  is  no  more  than  happens  in  other  cases. 

Demurrer  overruled. 

Counsel  for  defendants  excepted  to  this  opinion. 

Corwin,  solicitor;  Cahill,  contra. 


Bill  of  Sale. 

[Montgomery  Superior  Court,  January  Term,  1868.] 

SowMON  R.  Dkardorff  v.  Jam^s  Fui.ungton'. 

1.    Fbauduleivt  Bill  of  Sale  Confess  No  Title. 

Where  a  bill  of  sale  of  the  undivided  half  of  a  black  jack  was  made,  without  ««■ 
sideration,  and  only  for  the  purpose  of  furnishing  plaintiff  with  evidence  of 
title  to  enable  him  to  sell  the  jack,  it  would  confer  no  right  as  against  the  real 
owner,  or  those  claiming  under  him. 
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2.    Bnx  or  Sale  on  Unfulfilled  Agreement  is  Void. 

Where  such  a  bill  of  sale  was  founded  upon  an  agreement  aa  eonalderatlon,  and 
plai^ifif  failed  to  perform  such  agreement,  so  that  the  consideration  whollj 
failed,  it  would  l>e  ineffectual. 

8.    A  (VtoBSLT  Inadequate  Consideration  Mat  Be  Sufficient  to  Suppobt  an 
Agreement. 

An  agreement  on  part  of  the  plaintiff  to  advance  the  money  aufficient  to  obtain 
a  writ  of  replevin — which  was  so  advanced,  in  pursuance  thereof,  would  be  a 
sufficient  consideration  to  supi>ort  a  sale  of  said  Jack,  although  grossly  Inad- 
equate. 

4.    One  Permitting  his  Property  to  Be  Pledged  as  Securitt  Is  Estopped  to 
Claim  it. 

Whese  the  plaintiff  permitted  L.  G.  to  pledge  said  jack  to  B.,  W.,  and  G.,  as  se- 
curity, who  supposed  G.  G.  to  be  the  owner,  the  plaintiff  will  be  estopped  from 
setting  up  his  title  against  the  rights  of  the  sureties. 

6.    An  Actual  Delivery  Is  Essential  to  a  Valid   Pledge  of  Personal  Prop- 

KRTY. 

To  constitute  a  valid  pledge  of  personal  property  there  must  be  actual  dellveiy 
of  the  pledge  to  the  pledgee ;  a  simple  agreement  to  pledge  is  not  sufficient. 

The  petition  sets  forth  that  the  plaintiff  on  the  loth  day  of  Septem- 
ber, was  the  owner  of  the  undivided  one-half  of  a  black  jack,  of  which  the 
defendants  obtained  possession  on  that  date,  and  unlawfully  disposed  of 
the  same  for  their  own  use,  to  the  plaintiff's  damage  of  $3,000,  for  which 
he  asks  judgment. 

The  defendants  answer  denying  that  the  plaintiff  was  the  owner  to 
any  part  of  said  jack,  or  had  any  interest  whatever  in  the  same. 

Chargb  to  Jury. 

Haynes,  J. 

The  plaintiff  relies  for  his  title  to  the  jack  in  controversy  upon  a  bill 
of  sale  made  by  Lysander  Golliday  to  himself  and  Isaac  Golliday.  If 
that  bill  of  .sale  was  made  as  claimed  by  defendants,  without  considera- 
tion, and  only  for  the  purpose  of  furnishing  plaintiff  with  evidence  of 
title  to  enable  him  to  sell  the  jack,  it  conferred  no  right  as  against  Lysan- 
der Golliday,  or  those  claiming  under  him.  If  based  upon  the  considera- 
tion that  the  plaintiff  should  advance  all  money  necessary  to  carry  on  a 
litigation  to  establish  the  title  of  Lysander  in  the  jack,  and  should  fully 
establish  such  title,  which  the  plainiff  failed  to  do,  and  there  was  a  failure 
of-  such  consideration,  the  bill  of  sale  is  ineffective.  If  the  previous  agree- 
ment bet>^en  Lysander  and  plaintiff  was  to  sell  the 
plaintiff  one-half  the  jack  for  the  consideration  of  money  to 
be  advanced,  only  sufBcient  to  obtain  a  writ  of  replevin,  and  it 
was  so  advanced  and  the  deed  made  in  pursuance  of  the  agree- 
ment, that  was  a  consideration,  although  inadequate,  still  sufficient  if  the 
parties  were  capable  of  contracting  to  support  the  sale.  If,  however, 
previously  to  the  sale,  Lysander  had  pledged  the  jack  to  Brown,  Wilson 
and  Isaac  Golliday  as  security  and  indemhity  to  them  as  sureties  in  his 
bond,  and  to  be  held  by  them  to  answer  to  any  judgment  which  might 
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be  rendered  against  Lysander  in  his  suit  against  Fullington  and  others, 
their  right  to  so  hold  the  jack  and  subject  him  to  such  judgment  was  not 
affected  by  the  bill  cf  sale,  even  if  the  plaintiff  was  at  the  time  the  actttal 
owner  of  one-half  the  jack ;  still  if  he  permitted  and  authorized  Lysander 
to  so  pledge  him,  or  if  the  same  was  done  in  his  presence  or,  with  his 
knowledge  and  consent,  Lysander  appearing  to  be  and  being  supposed 
to  le  the  sole  owner,  the  plaintiff  is  estopped  from  setting  up  his  title 
against  the  rights  of  said  sureties,  and  they  had  the  right  to  turn  out  the 
jack  to  satisfy  the  judgment  against  Lysander,  and  their  doing  so  was  a 
protection  to  the  defendants.  A  simple  agreement  to  pledge  a  thing  is 
not  a  pledge.  Transfer  of  possession  must  accompany  it.  There  must 
be  a  delivery  to  the  pledgee.  If  a  delivery  was  made  to  Isaac  Golliday, 
one  of  the  pledgees,  that  was  sufficient.  After  receiving  possession,  if 
he  did  so,  he  had  no  right,  so  far  as  Brown  and  Wilson  were  concerned, 
without  their  consent  or  any  authority  from  them,  to  re-transfer  the  pos- 
session to  Lysander,  or  to  transfer  it  to  plaintiff,  and  their  right  to  have 
the  jack  subjected  to  the  judgment  would  remain  unimpaired  by  such  act 
of  Isaac.  Such  surrender  of  possession,  however,  if  made  with  the  con- 
.'jent  of  Brown  &  Wilson,  would  terminate  the  pledge  unless  it  was  made 
only  tor  a  temporary  purpose,  to  be  held  by  him  only  as  agent  or  special 
bailee  for  them.  Permitting  the  plaintiff  to  take  the  jack  and  sell  him, 
and  to  bring  them  the  proceeds,  to  be  deposited  in  bank,  in  lieu  of  the 
jack,  would  not  impair  their  title  or  possession,  nor  would  permitting 
him  to  take  him  and  stand  him  for  mares  during  the  season,  with  the  un- 
derstanding that  he  was  to  be  returned,  and  that  he  stilt  remained  in 
pledge. 

The  jury  returned  a  verdict  for  the  defendants. 

The  plaintiffs  filed  a  motion  for  a  new  trial. 

Lovell  and  I/Owe,  for  plaintiff. 

Conover  &  Conover  and  Howard  &  Howard,  contra. 


Abatement. 

[Montgomery  Superior  Goart.] 

Geo.  S.  Deckert  v.  Daniel  Weaver, 

Abatement  or  action  for  Malicious  Prosecution. 

An  action  for  damages  for  malicious  prosecution  abates  upon  the  death  of  the 
defendant. 

Action  for  malicious  arrest.  Plaintiff  made  motion  that  D.  H.  Black 
and  Henry  Weaver,  administrators  of  defendant,  be  made  party  defend- 
ants tbereta 
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Haynes,  J. 

Said  action  was  abated  by  the  death  of  defendant,  Daniel  Weaver, 
and  ordered  same  to  be  dismissed  at  plaintiff's  cost. 
To  which  ruling  plaintiff  excepted. 
E.  S.  Young  and  J.  A.  Jordan,  for  plaintiff. 
Clay,  Conover  and  Craighead,  for  defendant. 


Ouardian  Ad  Litem. 

[Montgomery  Superior  Court,  March  1866.] 

Catherine  Deever  v.  Samuei«  Emry. 

JuannoATioN  Mat  be  Pleaded  bt  Guardian  Ad  Litem  in  Action  iob  blanddl 

A  guardian  ad  litem  may  plead  justification  in  an  action  for  damages  for  slan- 
der, notwithstanding  the  statute  requires  that  in  the  answer,  he  shall  deny 
ali  the  material  allegations  of  the  petition. 

Action  for  slander.     Damages  laid  at  $5,000. 

Defendant  had  reported  that  he  had  been  infected  with  a  private 
disease  by  the  plaintiff,  thereby  impeaching  the  chastity  of  the  plaintiff. 
Defendant  is  a  boy  only  18  years  of  age,  who  appeared  by  his  guardian 
ad  litem  to  defend  the  action. 

Haynbs,  J. 

Notwithstanding  the  statute  which  requires  that  the  guardian 
ad  litem  in  the  "answer  shall  deny  all  the  material  allegations  of  the  peti- 
tion, which  was  first  done,  he  may  plead  justification.  The  plaintiff  has 
married  since  the  commencement  of  the  action. 

The  jury  returned  a  verdict  of  $350  damages  for  plaintiff. 

Josiah  Lovell  and  Lowe  &  Nauerth,  for  plaintiff. 

W.  H.  Bellville  &  S.  R.  Pfouts,  contra. 


Ju7nsdiction. 

[Montgomery  Superior  Court.] 

John  J.  Dehn.  Admr.,  v.  Gustavus  Dehn. 

1.     JUBISDIOnON  OF  SUPBBIOB  Ck>nRT  IN  ADMINISTRATOR'S  PETITION  TO  SeLL  LAND. 

In  a  petition  by  administrator  to  sell  land  to  pay  debts,  the  superior  court  has 
no  other  or  greater  jurisdiction  than  the  probate  court  in  a  similar  caae-~ 
which  is  wholly  regulated  by  statute. 

2.    Homestead  Rights  op  Decedent's  Children. 

The  homestead  law  requires  that,  "on  such  petition  to  sell  lands  of  a  decedent 
who  shall  have  left  a  widow  and  minor  child  or  children  unmarried,  and  con- 
posing  part  of  decedent's  family  at  the  time  of  his  death,  the  appraisers  shall 
set  apart  a  homestead  which  shall  remain  exempt  from  sale  under  any  order 
of  court,  so  long  as  any  unmarried  minor  child  shall  reside  thereon,"  and  no 
discretion  is  given  to  the  appraisers  or  the  court  to  disregard  this  provision  in 
any  such  case. 
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Petition  by  administrator  to  sell  land  to  pay  debts,  and  for  general 
equitable  relief.  Premises  having  been  sold  to  C.  C.  Keifer  under  former 
order  of  court  on  September  28,  he  now  moves  the  court  toset  aside  the 
tale  on  the  ground  that  the  appraisers  had  neglected  to  set  off  to  the 
widow  and  minor  children  a  homestead  as  provided  by  law. 

Hayncs,  J. 

In  a  petition  by  administrator  to  sell  land  to  pay  debts,  this  court 
had  no  other  or  greater  jurisdiction  than  the  probate  court  in  a  similar 
case.  What  the  petition  should  contain — ^what  parties  should  be  made — 
and  all  subsequent  proceedings,  including  the  final  order  for  the  distribu- 
tion of  the  proceeds  of  sale,  were  regulated  and  limited  by  the  statute; 
and  in  such  proceeding  this  court  had  no  other  jurisdiction  than  that  con- 
ferred by  statute.  It  could  not  grant  equitable  relief  or  order  the  invest- 
ment f  surplus  funds  by  the  administrator,  or  dispense  with  any  proceed- 
ing required  by  law  in  such  case.  The  Homestead  law  positively  required 
that,  on  such  petition  by  an  administrator  to  sell  the  lands  of  any  deced- 
ent to  pay  debts,  who  shall  have  left  a  widow  and  minor  child  or  children, 
unmarried,  and  composing  part  of  decedeni*s  family  at  the  time  of  his 
death,  the  appraisers  shall  set  apart  a  homestead  which  shall  remain  ex- 
empt from  sale  under  any  order  of  court,  so  long  as  any  unmarried  minor 
child  shall  reside  thereon,  etc.  No  discretion  was  given  to  the  appraisers 
or  the  court  to  disregard  this  provision  in  any  such  case,  because  the  de- 
cedent had  made  a  devise  of  the  premises  by  his  will.  Motion  sustained 
and  sale  set  aside. 

Jordan  &  Sullivan,  for  plaintiff. 

Yotmg  &  Gottschall,  for  Keifer. 


Aaaault  and  Battery. 

[Montgomery  Superfor  Court,  February  Tterm,  1868L] 

Henry  Deitrtch  v.  John  Eidman. 

Person  GoMinTTiNO  an  Assault  Liabub  iob  Damages   Unless  Dons  m  Bbm 
Defense. 

Id  an  action  for  damages  for  assault  and  battery,  if  the  defendant  committed 
the  assault  in  his  own  wrong  he  is  liable  to  the  plaintiff  in  damages.  If  the 
plaintiff  assaulted  the  defendant,  the  latter  was  justified  in  using  such  forc« 
as  was  necessary,  not  only  to  repel  the  assault,  but  to  protect  himself  against 
such  danger  as  he  had  good  reason  to  apprehend ;  and  the  measure  of  force 
which  he  was  Justified  in  using  would  depend  upon  the  circumstances  of  tha 
assault 

The  plaintiff  says  that  the  defendant,  on  December  25,  1866,  did  un- 
lawfully and  with  force  assault  the  plaintiff,  and  then  and  there  bruised 
and  wounded  him  by  striking  him  sundry  blows  with  an  iron  poker  upon 
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the  head  and  face ;  whereby  he  became,  and  was  sick,  lame  and  unable 
to  attend  to  his  lawful  business  for  the  space  of  one  week,  and  was  com- 
pelled and  did  expend  and  pay  out  the  sum  of  $12.50  for  medical  attend- 
ance; thereby  also  permanently  weakening  and  impairing  the  eyesight 
of  the  plaintiff,  to  the  damage  of  the  plaintiff  $2,000,  for  which  he  asks 
judgment. 

The  defendant  for  answer  says  that  the  plaintiff  first  assaulted  him, 
and  to  defend  himself  from  great  bodily  harm  he  struck  and  beat  the 
plaintiff,  and  further  denies  all  other  allegations  of  the  petition. 

The  plaintiff  for  reply  denies  that  he  assaulted  the  defendant  as  al- 
leged, and  that  the  acts  of  the  defendant  were  in  his  own  defense,  but 
avers  that  they  were  committed  in  defendant's  own  wrong. 

Charge  to  the  jury. 

Haynes,  J. 

If  the  defendant  committed  the  assault  in  his  own  wrong  he  was 
liable  to  the  plaintiff  in  damages.  If  the  plaintiff  assaulted  the  defend- 
ant, the  latter  was  justified  in  using  such  force  as  was  necessary,  not  only 
to  repel  the  assault,  but  to  protect  himself  against  such  danger  as  he  had 
good  reason  to  apprehend.  The  measure  of  force  which  he  was  justified 
in  using  depended  upon  the  circumstances  of  the  assault.  It  would  be 
less  if  it  was  an  ordinary  assault,  and  the  plaintiff  was  unarmed,  and 
greater  if  the  plaintiff  was  armed  with  a  deadly  or  dangerous  weapon 
which  he  threatened  to  use,  or  the  defendant  had  reason  to  think  he  in- 
tended to  use.  If  the  issues  are  found  for  the  plaintiff  he  is  entitled  to 
recover  damages  for  expenses  incurred,  loss  of  time,  and  bodily  suffer- 
ing, and  for  any  permanent  injury  he  has  sustained.  The  jury  may  if 
it  is  thought  a  proper  case,  especially  if  it  was  a  cruel,  wanton,  and  ma- 
licious assault,  go  further  and  award  punitive  or  exemplary  damages 
against  the  defendant. 

The  jury  returned  a  verdict  for  the  defense. 

Corwin  &  Corwin,  for  plaintiff. 

Nauerth  and  Conover  &  Craighead,  contra. 


Jurisdiction — Pleading. 

[Montgomery  Superior  Court,  February  Term,  1872.] 

Jam^  M.  Detamore  V.  Joseph  Snavely's  Admr. 

1.    Sebvigb  of  Summons^— How  Madi. 

A  defendant  ia  deemed  within  the  juriadiction  of  the  court,  if,  at  any  time  before 
the  return  day  of  the  aummons,  a  copy  of  it  haa  been  left  with  him  or  at  hia 
reaidence,  or  by  acknowledgment  on  the  back  of  the  aummona,  or  hla  volun- 
tary appearance. 
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2.    Petitton  oif  AcoouTTT  nr  Detault  iob  Aitbweb  Placed  on  Docket  as  "Issiv 
Made  Up." 

Where  a  petition  upon  an  account,  is  in  default  for  answer  or  demurrer  mora 
than  twelve  days  before  the  next  term  of  court,  it  is  the  dutj  of  the  cierk.  In 
making  out  the  trial  docket  twelve  days  before  that  term  to  place  such  caae 
upon  such  docket  as  one  in  which  the  issue  was  made  up. 

8.    Failure  to  Answer  Waives  Statute  of  Limitations. 

A  failure  to  answer  is  a  waiver  or  abandonment  of  all  defenses  arising  upon  the 
statute  of  limitations. 

4.     Objection  That  JrooMENT  Was  Illegal  Rendered  Aoainst  Administkatob 
IS  AN  Assignment  or  Error. 

Ad  objection  that  judgment  was  entered  against  an  administrator  contrary  to  the 
ninety-fourth  section  of  the  administrator's  act,  is  an  assignment  of  error 
rather  than  an  irregularity  which  can  only  be  reached  by  proceedings  in  error 
in  a  higher  tribunal. 

Motion  to  vacate  judgment. 

The  defendant  moves  to  open  up  judgment  in  this  case  for  the  fol- 
lowing reasons: 

First — Because  no  summons  was  issued  notifying  the  defendant 
when  he  was  required  by  law  to  answer  the  petition. 

Second — Because  the  said  action  was  not  regularly  placed  upon 
the  trial  docket  acording  to  law  by  order  of  the  court. 

Third — For  mistake  in  this,  that  said  judgment  was  rendered  by 
default  for  more  than  the  record  shows  to  be  due,  a  large  portion  thereof 
being  barred  by  the  Statute  of  Limitations,  as  appear  upon  the  face 
of  said  petition. 

Fourth — Because  of  mistake  in  this,  that  the  clerk  placed  said  ac- 
tion improperly  on  the  trial  docket  for  the  December  term,  1871. 

Fifth — Because  of  mistake  in  this,  that  the  said  clerk  entered  judg- 
ment against  the  defendant  for  the  total  costs  of  this  action  contrary 
to  law. 

Sixth — Because  of  irregularity  in  this,  that  the  said  judgment  was 
rendered  by  default,  no  evidence  as  to  said  services  having  been  offered 
to  the  court. 

The  petition  asking  judgment  for  $1,580.50,  with  interest  from  Oc- 
tober I,  1871,  for  work  and  labor  performed  by  the  plaintiff  and  his 
wife  for  the  dceased,  was  filed  on  Wednesday,  November  i,  1871.  Upon 
the  petition  is  found  the  following  indorsement: 

"I  hereby  acknowledge  service,  and  enter  any  appearance  hereto. 

Dayton,  O.,  November  i,  1871." 
(Signed)  J.  McLban. 

Administrator  of  Jos.  Suavely,  with  the  will  annexed." 

The  petition  is  in  the  usual  form,  containing  a  statement  of  the 
amount  due,  a  copy  of  the  account  and  the  averment  that  it  was  pre- 
sented to  the  administrator  for  allowance  and  by  him  rejected.  Some 
of  the  items  of  the  account  have  been  running  since  the  years  eighteen 
hundred  and  sixty,  sixty-one,  two,  three  and  four. 
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The  December  term  of  the  court  began  on  the  fourth  of  the  month, 
and  on  that  day  a  judgment  was  entered  by  default  in  favor  of  the  plain- 
tiff for  the  full  amount  claimed.  The  motion  to  vacate  was  filed  on  the 
third  day  of  January,  1872,  within  three  days  after  the  beginning  of  the 
January  term. 

Conover  &  Craighead  and  G.  W.  Moyer,  for  plaintiff. 

Craighead  &  Munger,  contra. 

Lowie,  J. 

There  are  no  rules  of  practice  established  by  this  court  bearing 
upon  the  present  case.  By  the  62nd  section  of  the  Code  it  is  provided 
that  a  defendant  shall  be  deemed  within  the  jurisdiction  of  the  court, 
if,  at  any  time  before  the  return  day  of  the  summons  a  copy  of  it  has 
been  left  with  him  or  at  his  residence.  He  is  served,  and  is  in  court 
from  and  after  that  day.  The  object  to  be  obtained  by  the  issuance  and 
service  of  a  summons,  is  simply  to  notify  the  defendant  of  the  pend- 
ency of  the  suit ;  and,  if  he  fails  to  defend  himself,  to  justify  the  court  in 
granting  plaintiff  reparation  for  the  injury  of  which  he  complains. 
Aiiothre  section  of  the  code  (sec.  65.)  provides,  that  an  acknowledg- 
ment on  the  back  of  the  summons,  or  the  voulntary  appearance  of  the 
defendant,  is  equivalent  to  service."  A  (defendant  then,  who,  at  the 
filing  of  the  petition,  acknowledges  service,  and  enters  his  ap- 
pearance in  an  action,  waives  the  issuance  of  process,  and  places 
himself  in  court  as  effectually  as  if  there  by  compulsion.  T 
understand  the  expression,  "equivalent  to  service,"  in  the  last  cited  ac- 
tion, to  mean  that  the  position  of  him  who  voulntarily  appears  as  this 
defendant  did,  is,  in  no  respect,  better  or  worse,  but  in  all  respects  pre- 
cisely the  same  as  if  a  copy  had  been  left  with  him  or  at  his  resid'^nce 
any  time  before  the  return  day  of  the  summons.  It  follows  that  the 
time  for  the  filing  of  the  answer  of  a  defendant  so  voluntarily  appearing, 
is  not  left  to  be  filed  by  a  general  or  special  rule  of  the  court,  but  is  in- 
dicated and  prescribed  by  the  103d  section  of  the  code.  To  say  that  a 
defendant,  who  has  waived  the  issuance  of  service  and  process,  and  en- 
tered his  appearance  in  an  action,  is  under  no  obligation  to  answer, 
and  that  a  judgment  cannot  properly  be  rendered  against  him  until  he 
has  been  ruled  to  do  so,  would  be  to  say  that  by  a  waiver  of  his  right 
to  be  regularly  served,  he  has  secured  not  only  equal,  but  perhaps  far 
greater  rights  and  advantages  than  he  otherwise  could  possibly  have 
enjoyed. 

The  defendant  then  should  have  filed  his  answer  on  or  before  the 
third  Saturday  after  the  day  upon  which  he  entered  his  appearance, 
viz:  the  i8th  of  November.  An  appearance  may  be  entered  as  well 
upon  the  back  of  the  petition  as  upon  the  back  of  the  summons.  To 
hold  otherwise  would  be,  as  it  seems  to  me,  a  slavish  adherence  to  the 
letter,  and  a  flagrant  disregard  of  the  spirit  of  the  law. 
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If  the  foregoing  views  are  correct^  it  was  the  duty  of  the  clerk,  in 
making  out  the  trial  docket  twelve  days  before  the  December  term» 
which  began  on  the  4th  day  of  that  month  to  place  this  case  upon  such 
docket  as  one  in  which  the  issue  was  made  up.  (Code  sec.  306.)  This 
renders  it  unnecessary  to  the  decision  of  this  case  to  pass  upon  the  ques- 
tion, mooted  in  argument  as  to  the  effect  of  the  rendition  of  judgment 
in  a  case  which  the  clerk,  without  authority  and  prematurely, 
has  placed  upon  the  trial  docket.  As,  however,  it  may  be  a  matter  of 
interest  to  counsel,  I  will  say  that  it  appears  to  me  that  where  the  court 
finds  a  case  upon  the  trial  docket  and  proceeds  to  render  judgment, 
such  action  is  to  be  understood  as  an  adoption  and  ratification  by  the 
court,  of  the  act  of  the  clerk,  and  as  a  placing  of  the  case  upon  the  same 
footing  as  if  it  had  been  so  docketed  in  obedience  to  a  direct  and  formal 
requisition.  In  other  words,  it  seems  to  me  reasonable  to  say.  that  if 
the  court  finds  the  clerk  has  placed  upon  the  trial  docket  a  case  which 
it  would,  upon  application,  without  hesitation,  order  to  be  so  placed, 
it  is  not  to  be  considered  an  irregularity,  if  the  court  thereupon  pro- 
ceeds to  judgment,  without  entering  a  formal  order  for  the  doing  of 
an  act  which  it  finds  already  done. 

The  objection  that  there  was  mistake  in  rendering  judgment  for 
ihe  full  amount  of  an  account,  some  items  of  which  the  petition  shows 
to  have  been  barred  by  the  statute  of  limitations,  is  not  confidently 
pressed  by  defendant's  counsel.  For  a  lack  of  confidence  in  this  ob- 
jection, there  would  seem  to  be  sufficient  reason.  A  failure  to  answer 
is  a  waiver  or  abandonment  of  all  defenses,  and  while  this  court  has 
been  impressed  by  the  arguments  Avhich,  under  existing  decisions  in 
Ohio,  are  urged  in  favor  of  the  proposition  that  the  plea  of  the  statute 
of  limitation  is  to  be  regarded  with  as  much  consideration  as  any  other ' 
meritorious  defense,  (5  West,  Jour.  505.)  I  am  not  prepared  to  say 
that  the  court  is  bound  to  take  noticeof  the  fact  that  suhc  a  defense  might 
properly  have  been  made,  and  give  the  party  the  benefit  of  it,  when  he 
has  not  seen  fit,  either  by  answer  or  demurrer,  to  set  it  up. 

As  to  the  fifth  objection,  if  there  be  anything  substantial  in  it,  as 
perhaps  there  may  be  under  the  94th  section  of  the  Executors  and  Ad- 
ministrator's Ace,  (S.  and  Cd.,  384.)  it  would  seem  to  be  an  assignment 
of  error  rather  than  irregularity,  and  for  the  correction  of  error,  resort 
must  be  had  to  a  higher  tribunal.  As  to  the  sixth,  if  the  petition  was 
properly  verified,  and  of  this  there  seems  to  be  no  question,  the  defen- 
dant was  bound  to  answer  it,  and  upon  his  failure  to  do  so  the  court 
was  justifiable  in  visiting  upon  him  the  usual  penalty. 

The  motion  to  vacate  must  be  denied. 
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Rebecca  Dinsmore  v.  Arthur  Bayu. 

LmNS  fox  RsPAiRS  of  Boat  and  Waiter  Thebbof. 

A  penoD  making  repairs  on  a  boat  acquires  a  Hen  upon  It  for  the  repairs  and 
may  retain  possession  thereof  until  the  repairs  are  paid  for,  unless  by  agree- 
ment between  the  parties  the  lien  is  waived.  And  an  agreement  by  the  party 
making  the  repairs  to  give  the  possession  and  control  of  the  boat  to  the  other 
party  who  was  to  pay  for  the  repairs  out  of  the  earnings  of  the  boat.  Is  a 
waiver  of  the  liens  and  will  subject  the  former  to  damages  for  the  detention 
thereof. 

In  replevin — for  the  wrongful  detention  of  the  canal  boat  "Idaho," 
for  the  space  of  one  week  from  the  plaintif!  who  is  owner  of  the  same. 

The  plaintiff  asks  for  the  delivery  of  the  boat  and  a  judgment  for 
$150  damages. 

The  defendant  for  answer  says  that  the  plaintiff  was  owner  of  the 
boat  at  the  commencement  of  this  action,  but  that  she  was  not  entitled 
to  the  immediate  possession  of  the  same,  because  he  had  a  lien  upon  it 
as  a  mechanic  and  boat  builder  of  $728.63 ;  that  the  said  boat  was  by 
him  repaired  at  the  request  of  th^  plaintiff ;  that  said  amount  was  due  at 
the  commencement  of  this  action  and  is  still  unpaid,  and  that  plaintiff 
had  no  right  to  the  possession  of  the  boat ;  but  that  he  had  the  right  to 
keep  the  same  until  the  account  \^as  paid. 

The  defendant  asks  judgment  for  $728.63  and  costs. 

The  plaintiff  for  reply  says  that  when  she  contracted  the  defendant 
to  repair  said  boat,  she  was  to  have  the  possession  and  control  of  said 
boat  as  soon  as  repaired,  and  to  pay  for  the  repairs  out  of  the  earnings  of 
the  boat,  and  also  denies  that  said  account  is  correct. 

Charge  TO  JURY. 

Haynes,  J. 

If  the  plaintiff  placed  the  boat  in  the  possession  of  the  defendant  to 

be  repaired,  and  the  latter  made  repairs  upon  it,  he  acquired  a  lien  upon 

it  for  the  repairs,  and  had  a  right  to  retain  possession  until  such  repairs 

were  paid  for,  unless  he  had,  by  agreement,  waived  his  right  to  such 

lien.     But  if  the  agreement  between  the  parties  was  such  as  is  claimed 
by  the  plaintiff,  that  was  a  waiver  of  his  right  to  such  lien,  and  if  the 

plaintiff  had  performed  her  part  of  the  agreement  she  had  the  right  to 

the  possession  of  the  boat  on  the  completion  of  the  repairs,  and  if  such 

possession  was  refused  by  defendant  this  action  was  properly  brought, 

and  she  should  recover    .If  the  jury  find  the  issue  in  her  favor  they  will 

assess  the  damages  she  sustained  by  the  detention  of  the  property.    If 
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they  find  for  the  defendant  they  will  award  him  damages  for  the  balance 
of  his  account  for  repairs. 

The  jury  returned  a  verdict  for  the  plaintiff,  and  assessed  her  dam- 
ages at  $120.  ^ 

Baggott,  and  Howard  &  Howard,  for  plaintiff. 

Lovell,  contra. 


Payment. 

[Montgomery  Superior  Court] 

Donaldson  &  Clark  v.  Thomas  G.  White. 

When  Patment  to  One  Party  is  Payment  to  Another. 

When  real  estate  was  placed  with  an  agent  for  saie  at  an  agreed  commission  and 
such  agent  placed  it  with  another  agent,  agreeing  to  pay  him  half  of  such  com- 
mission if  he  sold  it;  upon  the  sale  of  the  property  by  the  second  agent,  pay- 
ment to  him  by  the  owner  of  the  property  of  his  half  commission  under  his 
contract  with  the  first  agent,  is  a  payment  thereof  to  the  first  agent. 

This  was  an  action  upon  a  contract  between  the  plaintiffs  as  real 
estiite  agents  and  defendant,  for  the  sale  of  the  farm  of  the  defendant,  170 
acres,  at  a  commission  of  2  per  cent.,  and  if  said  farm  was  sold  by  any 
other  person  within  six  months  after  March  22,  1866,  the  date  of  the 
contract,  it  was  agreed  that  Donaldson  was,  at  any  rate,  to  have  said  per 
cent.  The  plaintiffs  claim  $230  as  said  commission ;  that  said  plaintiffs 
used  due  diligence  to  sell  said  farm,  and  that  in  the  latter  part  of  August, 
1866,  130  acres  were  sold. 

The  defendant,  for  answer,  says  that  there  was  an  agreement  be- 
tween the  plaintiffs  and  one  James  Kelley,  who  was  also  a  real  estate 
agent,  that  in  event  that  the  same  property  was  entered  for  sale  upon  the 
books  of  both,  if  sold  by  the  agent  upon  whose  books  the  property  was 
entered  last,  the  commission  was  to  be  equally  divided,  but  if  sold  by  the 
agent  upon  whose  books  it  was  first  entered,  then  said  agent  was  authorized 
by  the  other  to  receive  the  entire  commission.  That  said  Kelley,  on  August 
20,  sold  said  premises,  and  that  the  defendant  paid  to  Kelley,  the  full 
amount  of  commission,  due  for  their  services. 

Haynes,  J. 

Payment  to  Kelley  of  the  commission,  was  payment  to  Donaldson 
&  Clark,  under  the  agreement  between  said  Kelley,  Donaldson  and  Clark, 
but  if  no  such  agreement  had  existed,  then  Donaldson  and  Clark  would 
have  been  entitled  to  the  per  cent.,  if  the  farm  was  sdd  within  six  months. 

Scott  for  plaintiff. 

W.  H.  Bellville,  contra. 
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Contract. 

[Montgomery  Superior  Court,  April  Term,  1868.] 

James  Dougi^ass  v.  John  H.  D01.EY 

1.  O0NTRA.CT  Price  Coivtbols  Amount  of  Regovebt. 

In  an  action  upon  an  account  lor  materials  furnished  and  labor  performed  by 
virtue  of  an  agreement  between  the  plaiutifif  and  the  defendant  for  erecting 
and  repairing  a  house,  the  sum  stipulated  in  the  contract  must  be  held  as 
compensation  lor  all  the  work  properly  included  under  the  contract 

2.  When  Extra  Work  Must  be  Paid  Fob. 

For  whatever  work  plaintiff  performs  ior  defendant  with  his  consent  and  at  his 
request,  which  is  not  included  in  the  contract,  he  is  entitled  to  receive  the 
cusiomary  price ;  but  he  cannot  recover  for  work  done  without  the  knowledge 
and  consent  of  defendant. 

Action  brought  upon  an  account  for  materials  furnished  and  labor 
perfoiined  by  virtue  of  an  agreement  between  the  plaintiff  and  defend- 
ant, for  erecting  and  repairing  a  house  and  the  appurtenances  thereto 
belonging,  and  for  the  foreclosure  of  a  mechanic's  lien. 

Amount  claimed,  $273  and  interest  from  November  i,  1868. 

The  defendant  for  answer  says  that  the  labor  and  materials,  for 
which  the  plaintiff  claims  as  extra  work,  are  not  worth  $273,  but  that 
they  are  not  worth  over  $100. 

That  on  July  5,  1867,  the  plaintiff  entered  into  a  contract  with  the 
defendant  to  build  an  addition  of  two  rooms  to  a  certain  building  and  to 
make  repairs  and  improvements  on  said  building,  for  which  he  was  to 
receive  $424,  and  it  was  agreed  and  stipulated  that  for  the  $424  the  plain- 
tiff was  to  do  and  pay  for  all  work  and  labor  performed  on  the  rooms 
and  improvements ;  that  the  work  was  to  be  finished  in  one  month ;  that 
all  the  materials  used  were  to  be  furnished  by  the  plaintiff ;  that  the  lum- 
ber used  shotild  be  good  and  well  seasoned,  and  that  the  work  should 
be  done  in  a  good  and  workman-like  manner ;  that  the  work  and  labor 
performed,  and  materials  furnished,  except  for  grape  arbor,  was  done  in 
pursuance  of  the  contract,  for  which  plaintiff  was  to  receive  $424;  that 
the  grape  arbor  was  built  witliout  the  knowledge  of  the  defendant  and 
against  his  wishes;  that  he  paid  the  plaintiff  $424. 

That  the  plaintiff,  regardless  of  his  contract,  did  not  finish  the  rooms, 
repairs  and  improvement  within  one  month,  but  not  until  two  months, 
by  which  neglect  the  defendant  lost  the  use  of  the  building;  that  the 
plaintiff  did  not  use  good  and  well  seasoned  lumber,  but  used  very  poor 
and  green  lumber,  so  that  the  defendant  is  put  to  great  expense  in  hav- 
ing portions  of  the  work  re-made,  by  reason  of  which  he  has  been  dam- 
aged in  the  sum  of  $200. 

The  defendant  also  sets  up  a  counterclaim  for  $50,  for  boarding, 
lodging,  etc.,  due  from  the  plaintiff. 
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The  defendant  asks  judgment  for  $250. 

The  plaintiff,  for  reply,  denies  that  the  work  for  which  he  sues  was 
done  under  any  special  contract,  or  was  included  in  the  contract  to  which 
the  defendant  alludes.  Said  work  was  all  extra  work,  and  was  done  at 
the  request  of  the  defendant.  Plaintiff  denies  that  he  agreed  to  do  all 
the  work  or  repairs  that  were  necessary  for  $424.  Plaintiff  denies  that 
the  work  was  to  be  completed  at  any  specified  time ;  that  work  was  done 
in  an  improper  manner ;  or  that  materials  were  not  such  as  were  agreed 
upon,  or  as  are  usual  and  fit  for  the  purpose. 

The  plaintiff  says  the  work  was  accepted  and  approved  by  the  de- 
fendant.   For  answer  to  the  offset  plaintiff  admits  an  indebtedness  of 

Chargb  to  the  Jury. 

Hayncs,  J. 

That  the  sum  stipulated  to  be  paid  in  the  contract  must  be  held  as 
compensation  for  all  the  work  properly  included  under  the  contract. 
Whatever  work  the  plaintiff  performed  for  the  defendant,  with  consent, 
and  at  his  request,  which  was  not  included  in  the  contract,  the  plaintiff  is 
entitled  to  receive  the  customary  price  for. 

He  cannot,  however,  recover  for  work  done,  without  the  knowl- 
edge and  consent  of  defendant.  Any  amount  due  from  plaintiff  to  de- 
fendant as  set  off  should  be  deducted  from  the  amount  of  plaintiff's 
claim. 

Verdict  for  plaintiff  for  $152.77, 

Houk  &  McMahon,  for  plaintiff. 

Jordan  &  Whitney,  for  defendants 


Sureties. 

[Montgomery  Superior  Court] 

Mary  Dowling  v.  Joseph  Tatb  et  au 

Bmirsioir  or  Time  Must  Be  ArrnaiATrwLY  Showit. 

Id  an  action  on  a  promissory  note  against  principal  and  surety,  answers  which 
aver  that  the  plaintiff  agreed  with  the  principal  debtor  that  If  he  would  be- 
come surety  upon  the  bond  of  the  plain tifTs  son,  who  was  under  arrest  for  bas- 
tardy, that  the  plaintifiE  would  extend  the  time  for  the  payment  of  said  note, 
nntil  such  time  as  the  defendant  would  be  released  from  all  liability  on  said 
bond,  and  that  he  afterwards  became  such  surety  upon  such  bond  and  was  still 
liable  thereon,  state  an  affirmative  defense  and  must  be  established  by  a  pre- 
ponderance of  the  evidence  or  the  same  will  fail  as  to  both  the  principal  and 
surety. 

Action  brought  upon  a  promissory  note  for  $606,  dated  June  2,  1866, 
and  interest  from  that  date. 
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Defendant  Tate  admits  the  execution  of  the  note,  but  says  that  on 
February  12,  1866,  it  was  agreed  between  him  and  the  plaintiff  that  if  he 
would  become  surety  upon  the  bond  of  the  plaintiff's  son,  who  was  then 
under  arrest  for  bastardy,  that  the  plaintiff  would  extend  the  time  for  the 
payment  of  the  same,  until  such  time  as  the  defendant  would  be  released 
from  all  liability  on  said  bond.  That  afterwards  on  the  12th  of  February, 
1866,  he  became  surety  upon  Bowling's  bond,  and  that  he  still  remains 
liable  upon  said  bond. 

Defendant  White,  says  he  was  but  surety  for  Tate  upon  said  note ; 
that  after  the  execution  of  said  note,  the  plaintiff  for  a  valuable  consider- 
ation and  without  the  knowledge  or  consent  of  this,  defendant  agreed 
with  Tate  to  extend  the  time  for  the  payment  of  said  note  beyond  the 
date  of  its  maturity. 

The  plaintiff  for  reply  denies  the  allegations  contained  in  both 
answers.    The  parties  waived  a  jury  and  the  cause  was  tried  by  the  court. 

Haynes,  J. 

If  the  agreement  set  up  by  defendant  was  not  within  the  statute  of 
frauds,  still  he  had  failed  to  prove  it,  and  rendered  judgment  for  the  plain- 
tiff for  the  balance,  including  interest  due  upon  the  note. 

Houk  &  McMahon,  for  plaintiff. 

W.  H.  Belville,  contra. 


Agency. 

[Montgomery  Superior  Court,  March  Term«  1867.] 

David  Downs  v;  Samuel  Tate. 

1.  Comossioir  Mkbchaivts  abb  Aoents  of  Conbioitob. 

Comminion  merchantB  who  receive  goods  on  consignment  to  be  sold  on  commis- 
sion an  account  of  the  consignor,  are  the  agents  of  the  consignor,  and  bound  to 
follow  instructions:  and  where  the  instructions  are  to  sell  immediately  upon 
receipt,  they  are  bound  to  do  so,  and  they  will  bold  for  higher  prices  or  better 
market  at  their  own  risk,  unless  they  in  good  faith  inform  the  consignor  that 
they  so  held  the  goods  and  he  acquiesce  therein  by  better  or  by  refusal  to  dis- 
approve of  their  course. 

2.  CoNBioiTEE  Liable  in  Dahaoes  vob  Delatino  in  Sale. 

If  such  consignees  deceive  the  consignor  as  to  their  ability  to  sell  upon  receipt 
of  goods,  sccording  to  instructions,  they  will  l)e  liable  in  damages  to  the  con- 
signor for  the  loss  occasioned  by  neglect  to  sell  according  to  instructions. 

The  plaintiffs  are  commission  merchants  in  the  City  of  New  York. 
They  aver  that  between  April  18,  1863,  and  July  3,  1863,  the  defend- 
ant sent  to  them  divers  lots  of  flour  in  barrels,  to  be  sold  by  them  for, 
and  on  accotmt  of  the  defendant.    The  total  number  of  barrels  was  3,339. 
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That  in  anticipation  of  said  shipments,  and  before  sales  of  the  same  were 
made,  the  defendant  drew  upon  them  to  the  amount  of  $18,800.  That 
they  paid  for  freight  $3.829 ;  for  charges  and  expenses  on  said  flour,  $731.- 
52.  That  they  are  entitled  as  commission  on  the  sale  of  said  flour,  to 
$474.91 ;  rnd  as  interest  on  said  payments  from  September  12,  1863,  to 

$294.^4. 

Total  amount  of  drafts  and  freight  paid,  commission  and  interest 

due  is  $24,135.67.    The  defendant  remitted  to  plaintiffs  as  part  payment 

of  the  sum  paid  to  and  for  the  use  of  the  defendant  the  sum  of  $1,850,  and 

the  plaintiffs  realized  from  the  sale  of  flour,  the  sum  of  $18,996.49.    Total 

amount  leceived  of  defendant  being  $20,846.49,  leaving  a  balance  due 

to  the  plaintiffs  the  sum  of  $3,289.18. 

The  defendant  for  answer  and  cross  petition  says,  the  3.399  barrels 
of  flour  were  shipped  to  the  plaintiffs  on  the  express  understanding  that 
they  should  receive  the  same  and  sell  it  on  arrival  in  New  York,  without 
storing  it.  That  at  the  times  the  several  amounts  of  flour  were  re^^eived 
by  the  plaintiffs,  they  could  readily  have  sold  it  at  the  prices  named  fn  the 
answer,  and  more,  and  could  readily  have  realized  the  sum  of  $23,108.60, 
instead  of  $i8,996.4"^,  and  that  the  plaintiffs  by  reason  of  their  neglect  and 
default  in  not  selhn^  the  flour  upon  arrival  are  liable  to  the  defendant  in 
the  sum  of  $4,112.11,  more  than  they  have  given  themselves  credit  for. 
The  defendant  denies  that  the  plaintiffs  were  entitled  to  $500.99  for 
storage,  or  to  $294.24  interest,  or  to  $76.83  for  insurance  or  to  any  par*, 
of  said  sums,  and  asks  for  a  judgment  against  the  plaintiffs  for  $1,717.80 

The  plaintiffs  for  reply  deny  the  allegations  of  the  answer  and  crosr 
petition. 

Charge  to  the  jury. 
Haynes^  J. 

1st.  If  the  plaintiffs  notifled  the  defendant  that  they  could  not  sell 
on  arrival,  that  lliey  should  not  be  blamed  for  storing;  that  it  was  the 
defendant's  duty  to  inform  the  plaintiffs  to  sell  at  any  event  on  arrival ; 
and  that  his  failure  to  do  so  amounts  to  an  acquiescence  in  the  plaintiffs* 
storing  the  flour  on  its  arrival,  if  in  their  judgment  it  was  best. 

2d  That  if  Tate  directed  the  plaintiffs  to  sell  the  flour  on  arrival, 
and  they  answered  him  by  letter  that  they  could  not  do  so,  and  mighc 
have  to  store  the  flour ;  that  this  was  not  of  itself  an  agreement  that  the 
plaintiffs  should  sell  on  arrival. 

3d.  That  if  there  was  no  agreement  that  the  plaintiffs  should  sell 
on  arrival,  then  they  were  authorized  to  sell  according  to  their  judgment, 
having  regard  to  the  usages  of  trade. 

4th.  That  if  there  was  no  agreement  in  '63  when  the  3,399  barrels 
were  shipped  and  the  plaintiffs  had  advanced  substantially  the  amount 
and  value  of  the  flour,  that  Tate  could  not  control  their  right  of  sale  by 
any  subsequent  order. 
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5th.  That  if  Tate  during  '61  and  '62  paid  the  charges  for  storage, 
that  the  plaintiff  had  a  right  to  infer  that  Tate  was  willing  that  they  might 
store  the  3,399  barrels  if  there  was  no  ready  market,  unless  there  was  an 
agreement  to  sell  it  upon  arrival. 

6th.  That  if  the  plaintiffs  reported  to  Tate  every  few  days  by  letter, 
that  they  were  holding  on  and  storing  the  flour,  and  Tate  did  not  notify 
ihem  of  his  objection  to  their  course,  he  acquiesced  in  and  admitted  the 
propriety  of  their  course.  At  the  request  in  writing  of  the  defendant  the 
court  charged: 

1st.  That  if  Tate  required  them  to  sell,  and  they  could  do  it,  and 
out  of  the  proceeds  fully  pay  themselves,  they  were  bound  to  do  it. 

2d.  If  the  plaintiffs  clearly  understood  from  any  source  that  they 
were  to  sell  on  arrival,  they  were  bound  to  do  so,  if  they  could  without 
loss  to  themselves. 

3d.  If  the  plaintiff  notified  the  defendant  that  they  can  not  sell, 
and  that  was  true,  the  plaintiffs  did  not  disobey  their  instructions,  and  the 
defendant  was  not  bound  to  write,  requiring  them  to  sell.  If  they  could 
have  sold  and  gave  a  reason  for  not  selling,  which  was  not  true,  the  de- 
fendant was  not  bound,  in  order  to  hold  them,  to  further  insist  on  a  sale. 
The  court  further  said  that  the  jury  would  takethosepropositionsas  ex- 
plained and  qualified  one  by  another,  and  that  the  whole  might  be  summed 
up  in  this,  that  the  plaintiffs  were  agents  of  the  defendant,  and  bound  to 
comply  with  the  contract,  if  there  was  one,  or  to  follow  instructions.  If 
their  contract  or  instructions  were  to  sell  on  receipt,  they  were  bound 
to  do  so  if  practicable,  and  would  hold  for  higher  prices  and  a  better 
market  at  their  own  risk.  But  if  they  in  good  faith,  informed  the  de- 
fendant b>  letters  that  they  so  held  it  was  his  duty;  if  he  disapproved 
their  course,  to  ansv/er  their  letters  and  so  inform  them.  But  being  his 
agents  they  were  required  to  act  with  the  utmost  good  faith,  and  give 
him  full  information,  and  if  they  deceived  him  as  to  their  ability  to  sell 
and  led  him  to  believe  that  tlcy  were  storing;  and  holding  because  they 
could  not  sell,  they  cannot  avail  themselves  of  his  failure  to  give  further 
orders.  They  had  no  right  to  disobey  instructions  received  at  any  time, 
except  to  protect  their  advances. 

The  jury  returned  a  verdict  of  $15  for  defendant. 

Jordan,  for  plaintiff. 

John  Howard  &  Son,  contra. 
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♦  Contract. 

[MoDtgomery  Superior  Court] 

Lydia  Drcwry  v.  James  Rightmirc's  Admi. 

1.  BxPHBSB  Promise  to  Pat  fob  Services. 

Where  the  services  for  which  the  plaintiff  sues,  were  rendered  to  Uie  deceased* 
under  an  express  promise  upon  his  part  to  pay  for  them.  It  Is  for  the  jury  to 
find  only  the  value  of  the  services. 

2.  Law  Implies  an  Obliqation  to  Pat  roB  Sebvices. 

But  where  there  is  no  express  contract,  and  one  person  renders  valuable  serrioe 
to  another,  ordinarily,  the  law  implies  a  contract  to  pay  for  such  service,  on- 
less  the  service  be  rendered  under  such  circumstances  as  to  show  that  there 
was  no  intention  to  require  compensation  on  the  one  hand,  and  no  expectation 
on  the  other  that  it  would  be  required. 

The  petition  states  that  there  is  due  from  the  defendant  to  the  plain* 
tiff  the  sum  of  $986.49,  and  interest  thereon  from  March  12,  1866,  for 
work  and  labor  performed  by  the  plaintiff  for  James  Rightmire  in  his 
lifetime,  and  at  his  instance  and  request,  from  March  i,  1847,  to  February 
27,  1866. 

Judgment  asked  for  $986.49,  and  interest  from  March  12,  1866. 

The  defendant  answers,  admitting  the  death  of  Rightmire  and  the 
appointment  of  defendant  as  administrator,  and  denying  all  the  other 
allegations  of  the  petition,  and  pleads  the  statute  of  limitations  as  to  so 
much  of  the  account  as  is  claimed  to  have  accrued  prior  to  February  19, 
1861. 

The  plaintiff  took  leave  to  dismiss,  and  did  dismiss  the  action  as  to 
all  oi  the  account  accrued  prior  to  May,.  1861. 

CUARGE  TO  JURY. 

Haynes,  J. 

If  the  services  for  which  the  plaintiff  sues,  were  rendered  to  the  de- 
ceased, under  an  express  promise  upon  his  part  to  pay  for  them,  it  was 
for  the  jury  to  lind  only  the  value  of  the  services.  Where  there  is  no  ex- 
press promise  or  contract,  and  one  person  renders  valuable  service  to 
another,  ordinarily,  the  law  in  plies  a  contract  to  pay  for  such  service. 
But  the  service  may  have  be^a  rendered  under  such  circumstances  as  to 
show  that  there  was  no  intention  to  require  compensation  on  the  one 
hand,  and  no  expectation  on  the  other  that  it  would  be  required.  If 
parties  are  living  together  in  the  same  family,  rendering  mutual  services 
and  benefits  without  expectation  on  either  part  of  other  compensation,  no 
promise  of  payment  is  implied,  and  no  action  can  afterward  be  maintained. 
The  proof  in  this  case  must  show  whether  there  was  any  express  or  im- 
plied contract  upon  the  part  of  the  deceased  to  pay  the  plaintiff. 

The  jury  returned  a  verdict  of  $500  for  plaintiff. 

Jordan,  for  plaintiff. 

Craighead  &  Munger,  contra. 
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Debtors  and  Creditors — Mortgage. 

[Superior  Court  of  Montgomery  County »  April  Term,  1872.] 

Letitia  Baker  v.  M.  R.  Biseb. 

1.  AoREEifENT  Without  Consideeation — ^No  Estoppel. 

Where  the  wife  mortgages  her  separate  estate  to  secure  the  payment  of  two 
notes  of  $500  each,  upon  which  $650  was  advanced  to  a  firm  of  which  her 
husband  was  a  partner,  and  afterward  she  executes  an  agreement  reciting  that 
the  two  notes  so  secured  by  mortgage  shall  be  held  as  security  for  an  addi- 
tional sum  of  $350  advanced  by  the  husband  of  the  mortgagee  to  such  firm, 
such  agreement  would  not  be  binding  upon  the  mortgagor,  being  without  con- 
sideration, nor  would  it  operate  as  an  estoppel,  when  no  person  acted  upon  it 
or  changed  his  or  her  position  upon  the  faith  of  it. 

2.  Application  or  Book  Accounts  to  Such  Claim. 

Where  the  $050,  so  advanced  was  the  debt  of  such  firm,  rather  than  that  of  the 
mortgagor,  and  such  firm  assigns  to  the  mortgagee  and  her  husband  book 
accounts  to  be  collected  and  applied  upon  such  indebtedness,  such  application 
of  accounts  collected  will  be  enforced,  as  against  the  appropriation  of  the 
same  to  the  payment  of  the  individual  claim  of  the  husband  of  the  mortgagee 
against  such  firm. 

The  present  controversy  arises  upon  a  pending  distribution  of  the 
proceeds  of  certain  property  which  was  originally  the  separate  estate  of 
JuHa  A.  Biser.  Lydia  S.  Baldwin  claims  that  the  property  was  mort- 
gaged to  her  to  secure  two  notes  of  $500  each,  signed  by  Mahlor  K.  Biser 
and  his  wife.  The  execution  and  delivery  of  the  notes  is  admitted,  but 
Mr.  and  Mrs.  Biser  claim  that  the  loan  was  not  made  to  her,  but  to  Biser 
&  Smith :  that  there  never  was  but  $650  loaned  upon  said  notes  and  mort- 
gage by  Mrs.  Baldwin ;  that  Biser  &  Smith  assigned  to  Baldwin  and  wife 
various  book  accounts,  amounting  to  more  than  $3,000 ;  that  Baldwin  and 
wife  agreed  to  appropriate  the  first  money  collected  therefrom  to  the  pay- 
ment of  the  amount  due  upon  the  notes  secured  by  Mrs.  Biser's  mort- 
gage ;  that  Baldwin  and  wife  have  collected  on  said  book  accounts  more 
than  enough  to  discharge  the  indebtedness  secured  by  Mrs.  Biser's 
mortgage. 

The  plaintiff,  in  reply,  pleads  an  agreement  and  account,  stated  as 
follows : 

It  is  agreed  that  the  two  notes  of  $500,  each  secured  by  mortgages 
on  Mrs.  Biser's  property,  for  money  to  be  advanced,  and  on  which  $650 
have  been  advanced,  shall  be  lield  by  her  as  security  for  an  additional  sum 
of  $350,  advanced  by  C.  H.  Baldwin  for  his  wife,  to  said  Mrs.  Biser,  Nov. 
4,  1868. 

(Signed)  Julia  A.  Biser, 

Marlon  K.  Risbr. 

Mrs.  Balwin  also  denies  that  she  agreed  that  the  first  sums  collected 
on  the  collaterals  assigned  by  Biser  &  Smith  should  be  applied  to  tlie  pay- 
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ment  of  the  mortjjage,  and  that  the  amount  collected  on  said  collaterals 
was  not  sufKcient  to  pay  the  claim  of  C.  H.  Baldwin  against  Biser  & 
Smith. 

Lowe,  J. 

Upon  the  testimony  that  although  the  loan  was  made  by  Mrs.  Bald- 
win to  Mrs.  Biser,  the  nionev  was  borrowed  for  the  benefit  of  the  firm  of 
Biser  &  Smith ;  that  only  $650  was  actually  paid  by  Mrs.  Baldwin  upon 
the  two  notes  for  $500  each ;  that  the  agreement  above  quoted  was  not 
binding  upon  Mrs.  Biser  because  without  consideration ;  neither  does  it 
operate  as  an  estoppel,  because  no  person  acted  upon  it  or  changed  his  or 
her  position  upon  the  faith  of  it ;  that  the  $650  was,  as  between  Mrs.  Biser 
and  the  firm,  thoir  debt  rather  than  hers ;  that  the  assignment  of  the  prop- 
erty and  accounts  by  Biser  &  Smith  to  C.  H.  Baldwin,  was  intended  by 
them  as  a  payment  of  Mrs.  Baldwin's  claim,  as  well  as  of  the  claim  of  C. 
H.  Baldwin;  that  C.  H.  Baldwin  received  this  assignment,  not  only  for 
himself,  but  also  as  the  agent  of  his  wife ;  that  he  had  no  right  to  appro- 
priate the  moneys  received,  to  the  payment  of  his  own  individual  debt,  to 
the  exclusion  of  his  wife's  claim,  and  the  prejudice  of  Mrs.  Biser ;  that  an 
account  must  be  taken  of  the  amount  realized  from  the  bills  and  other 
property  assigned,  and  for  the  amount  still  remaining  due  Mrs.  Baldwin, 
after  deducting  her  share  of  this  fund,  she  will  be  entitled  to  a  decree. 

Jordan,  for  plaintiff. 

Boltin  &  Shauck,  for  Mrs.  Biser. 


Pleading. 

[Montgomery  Superior  Court,  April  Term,  1868.] 

Sarah  Ealy  v.  Christian  F.  Kneisly. 

1.      PLEADI79G — ELECTION  OF  DEFENSES. 

There  is  no  provision  in  the  code  for  a  motion  to  compel  a  party. to  elect  be- 
tween repugnant  defenses:  but  under  a  motion  to  strike  from  the  files  the 
court  would  probably  allow  the  defendant  to  elect,  and  strike  out  one  of  the 
defenses. 

2.    Pleading — Repugnant  Au-egations. 

An  averment  in  a  defense  that  the  alleged  cause  of  action  did  not  accrue  within 
six  years,  is  not  considered  repugnant  to  the  denial  that  any  cause  of  action 
ever  existed,  or  to  facts  set  up  in  other  defenses  showing  that  such  cause  of 
action  did  not  exist 

The  petition  sets  up  that  on  the  30th  day  of  March,  1858,  she  was 
the  owner  of  lot  numbered  2710,  in  Dayton,  and  that  she  duly  executed 
and  deliverd  to  the  defendant  a  warranty  deed  for  said  premises,  con- 
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veying  the  same  to  him  for  $2,500;  that  the  defendant  has  not  paid  her 
said  sum,  nor  any  part  thereof  Wherefore  plaintiff  claims  a  vendor's  lien 
upon  said  lot,  and  prays  judgment  for  the  sum  of  $2,500,  and  interest 
from  the  30th  of  March,  1858,  and  a  decree  for  the  sale  of  the  property. 

The  <lefendant  for  a  first  answer,  sets  up  the  statute  of  limitations ; 
for  a  second  answer,  he  denies  that  the  property  was  conveyed  in  con- 
sideration of  $2,500,  or  any  other  sum,  to  be  paid  by  the  defendant ;  that 
he  does  not  owe  said  sum,  and  that  plaintiff  has  any  claim  against  this 
defendant,  or  vendor's  lien  on  said  premises ;  for  a  third  answer,  the  de- 
fendant says  that  the  plaintiff  conveyed  the  premises  to  him  for  the  con- 
sideration stated  in  the  deed,  which  by  her  was  acknowledged  to  be  paid, 
and  covenanted  that  the  premises  were  clear  and  unincumbered,  and  that 
she  would  forever  warrant  and  defend  the  same;  that  he  received  the 
conveyance  in  payment  and  satisfaction  of  $2,500,  the  price  and  considera- 
tion of  other  real  estate,  at  her  instance  and  request  sold  by  him  to  her 
brother ;  that  the  plaintiff  at  the  time  was  largely  indebted  to  her  brother 
and  desired  to  sell  the  premises,  pay  the  indebtedness  and  invest  the 
residue  in  real  estate  for  a  home,  and  requested  her  brother  to  purchase 
said  real  estate  of  defendant,  in  which  she  would  take  an  interest  equal 
to  what  should  remain  of  proceeds  of  the  premises  after  paying  the  in- 
debtedness; that  the  premises  were  conveyed  to  the  defendant  in  pay- 
ment of  part  of  the  purchase  money ,  that  afterwards  when  conveyance 
was  to  be  made  of  the  other  real  estate,  the  plaintiff  declined  to  take  any 
interest  therein  and  by  arrangement  between  herself  and  brother  the 
conveyance  was  made  to  her  brother,  and  plaintiff  received  from  him 
his  notes  for  any  amount  she  had  paid  by  her  conveyance  to  the  defend- 
ant over  her  indebtedness  to  her  brother.  Defendant  says  that  plaintiffs 
brother  in  his  lifetime  paid  part  of  said  notes,  and  after  his  death  the 
plaintiff  in  consideration  of  the  indebtedness,  received  from  his  heirs, 
releases  of  their  interest  in  his  lands  and  estates  of  the  value  of  the  notes 
and  in  satisfaction  thereof.  He  denies  all  indebtedness  on  his  part  and 
denies  vendor's  lien. 

The  plaintiff  moves  the  court  to  require  the  defendant  to  elect  upon 
which  of  the  several  defenses  he  will  rely,  for  that  the  defenses  are  incon- 
sistent and  repugnant. 

Haynbs,  J. 

There  is  not,  so  far  as  the  court  is  aware,  any  provision  in  the  code 
for  a  motion  to  compel  a  party  to  elect  between  repugnant  defenses. 
Under  a  motion  to  strike  from  the  files,  the  court  would  probably  allow 
the  defendant  to  elect  and  let  one  of  the  defenses  stand,  striking  out  the 
other;  but  in  this  case  no  repugnance  is  discovered.  The  averment  in 
the  first  defense  that  the  alleged  cause  of  action  did  not  accrue  within  six 
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years  is  not  considered  repugnant  to  the  denial  that  any  cause  of  action 
ever  existed,  or  to  the  facts  set  up  in  the  other  defense  to  show  that 
such  cause  of  action  did  not  exist. 

Motion  overruled. 

Belville  &  Belville  and  Thompson,  for  plainti£F. 

Conover  &  Craighead,  contra. 


Appeal. 

[Montgtfmery  Common  Pleas.] 

J.  C.  English  v.  Benjamin  Best  tt  KU 

Atfeal  from  Justice  Court — Insufficient  Transcript. 

A  transcript  In  which  it  nowhere  appears,  except  in  the  undertakinf  for  ap~ 
peal,  who  the  justice  was  before  whom  the  case  was  tried,  and  from  wboM 
judgment  the  appeal  was  attempted  to  be  taken,  nor  who  approved  the  surety 
in  the  undertaking,  and  where  the  certificate  at  the  end  of  the  transcript  does 
not  contain  the  name  of  the  justice  and  was  not  signed  by  him,  is  not  a  cer- 
tificate transcript  within  the  statute,  and,  where  there  is  no  application  to 
amend,  the  case  will  be  stricken  from  the  docket. 

This  is  an  attempted  appeal  by  the  defendant  Best  from  a  judgment 
against  him  before  a  justice.  It  nowhere  appears  in  the  transcript,  ex- 
cept in  the  undertaking  for  appeal,  who  the  justice  was,  before  whom 
the  case  was  tried,  and  from  whose  judgment  the  af^peal  was  attempted 
to  be  taken;  and  it  does  not  appear  from  the  transcript  who  approved 
the  surety  in  the  undertaking,  no  name  being  subscribed  to  the  mem- 
orandum of  approval.  The  certificate  at  the  end  of  the  transcript  docs 
not  contain  the  name  of  the  justice,  and  it  is  not  subscribed  by  the  jus- 
tice. 

The  plaintiff  moves  to  strike  the  case  from  the  docket  because  no 
transcript  has  been  filed. 

Pbr  Curiam. 

The  transcript  in  this  case  is  not  a  "certified  transcript/* 
within  the  meaning  of  the  statute ;  but  it  is  a  transcript  and  a  proceeding 
withm  the  meaning  of  the  137th  section  of  the  code,  and  therefore  amend- 
able. As  it  is,  it  is  not  sufficient,  and  the  court  will  not  amend  it  sua 
sponte.  No  application  being  made  to  amend,  the  motion,  will  be  sus- 
tained. 

T.  O.  Lowe,  for  plaintiff. 
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BesuUiP^  Trusts. 

[Montfomery  Superior  Court,  March  Term,  18Q8.] 

Catherine  Ennis  v.  M.  J.  Ennis  kt  au 

1.  No  Trubt  Results  Whsn  Puschased  Pbofebtt  Is  Debded  to  Anotbeb  to 

Defraud  Cbeditobs. 

Where  the  original  purchase  of  land  was  made  by  J.  M.  B.  for  his  own  use,  and 
the  conveyance  taken  to  W.,  with  the  purpose  to  defraud  the  creditors  of  J. 
M.  B.,  no  resulting  trust  will  be  raised  In  favor  of  J.  M.  B. 

2.  Titlb  or  Propbbtt  Taken  in  Third  Persons  Name  to  Defraud  Purchaser's 
Creditors  Remains  in  Such  Third  Person. 

Where  W.  conveyed  said  land  to  J.  E.  at  the  request  of  J.  M.  B.,  for  the  ex- 
pressed consideration  of  four  hundred  dollars,  for  which  the  note  of  J.  B.  was 
given,  which  was  for  the  same  purpose  to  defraud  the  creditors  of  J.  M.  B., 
no  trust  resulted  from  the  trsnsaction  in  favor  of  J.  M.  E.,  although  it  was  not 
expected  or  intended  that  the  note  should  be  paid,  and  it  was  their  purpose 
that  J.  E.  should  bold  the  land  for  J.  M.  E.*s  benefit,  and  as  against  J.  M.  B. 
and  his  heirs  the  title  was  in  J.  E.  free  from  any  trust. 

8.    Widow  Is  not  Barred  of  Dower  bt  a  Fraudulent  Conveyance  from  Hus- 
band. 

Where  a  conveyance  made  by  J.  B.  to  M.  J.  B.  was  fraudulent  on  his  part,  his 
widow  is  not  barred  of  her  dower,  but  is  entitled  to  have  the  same  assigned  to 
ber. 

« 

The  plaintiff,  widow  of  Jeremiah  Ennis,  brings  suit  to  have  dower 
assigned  in  lot  6oo  of  the  revised  numbers  of  the  city  of  Dayton,  which 
she  says,  her  husband  owned  in  his  lifetime,  and  which  was  transferred 
by  him  without  consideration  and  in  fraud  of  his  creditors  to  Mitchell  J. 
Ennis,  she  having  joined  with  him  in  the  conveyance. 

The  answer  of  Mitchell  J.  Ennis  alleges  the  said  Jeremiah  never  had 
any  title  except  as  trustee;  and  states  that  in  1842  Wm.  Worman  pur- 
chased the  lot  at  public  sale  for  John  M.  Ennis,  with  money  furnished  by 
him,  the  deed  being  made  to  Worman,  who  agreed  to  convey  the  same 
to  whomsoever  John  M.  Ennis  directed;  that  John  M.  Ennis  directed 
him  to  convey  it  to  Jeremiah ;  that  Worman  did  so  convey  without  any 
consideration  paid  by  Jeremiah;  that  Jeremiah  held  it  upon  the  same 
terms  as  Worman  from  the  year  1854  to  March,  1859,  when  it  was  levied 
upon  for  the  debts  of  Jeremiah  Ennis ;  that  said  levies  were  paid  off  by 
John  M.  Ennis,  and  by  his  direction  the  property  conveyed  to  Mitchell 
J.  Ennis,  the  said  John  M.  Ennis  being  indebted  to  him  in  some  amount, 
and  to  secure  such  debt. 

Answer  denies  that  conveyance  was  made  to  defraud  creditors  of 
Jeremiah  or  without  consideration. 

The  reply  denied  that  the  property  was  held  in  trust  by  Worman; 
or  that  Jeremiah  received  the  title  in  trust ;  or  that  it  was  conveyed  to 
Mitchell  Ennis  to  secure  him  upon  any  debt 
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Upon  these  pleadings  a  trial  was  had  to  the  court,  and  the  facts  dis- 
closing that  the  title  was  made  to  Worman,  to  assist  Jno.  M.  Ennis  in 
defrauding  his  creditors;  and  it  appearing  also  that  note  was  given  by 
Jeremiah  to  John  M.  Ennis,  leave  was  given  to  the  plaintiff  to  amend 
her  reply  according  to  the  facts  proved;  and  to  bring  in  other  parties 
necessarv — the  cause  withdrawn  from  the  coun  and  continued.  And 
thereupon  plaintiff  filed  an  amended  reply  according  to  the  facts  proved. 

She  alleges  that  no  trust  arose  in  favor  of  Jno.  M.  Ennis,  because 
of  the  purpose  of  Ennis  &  Worman  to  defraud  Ennis'  creditors;  and 
that  the  deed  to  Jeremiah  was  an  absolute  deed  for  which  he  executed 
his  note  to  John  M.  Ennis  for  $400. 

She  says  further  that  the  amount  due  Mitchell  Ennis  was  not  more 
than  $150,  and  if  said  claim  is  not  now  paid,  offers  the  amount.  She 
prays  that  the  heirs  of  Jeremiah  Ennis  may  he  made  parties. 

The  heirs  of  Jeremiah  Ennis  appear,  and  for  cross-petition  allege 
that  their  father  owned  the  property  in  his  lifetime ;  that  the  conveyance 
by  Jeremiah  to  Mitchell  was  only  to  secure  Mitchell  for  an  amount  due 
Mitchell  from  John  M.,  being  about  $50  then;  that  Worman,  holding 
the  legal  title,  was  directed  by  Jno.  M.  Ennis  to  convey  to  Jeremiah  En- 
nis. to  whom  the  same  had  been  sold  by  him,  and  for  which  he  executed 
his  note.     And  they  pray  that  their  rights  may  be  protected. 

By  consent  of  the  parties,  the  heirs  of  John  M.  Ennis.  claiming  an 
interest  in  the  property,  entered  an  appearance — also  Albertus  Geiger, 
administrator  of  Jeremiah  Ennis.  The  administrator  files  his  answer 
and  cross-petition,  stating  that  the  estate  of  Jeremiah  Ennis  is  insolvent ; 
that  the  deed  of  M.  J.  Ennis  was  a  mortgage  only;  that  the  estate  of 
John  M.  Ennis  was  ample  to  pay  it ;  and  prays  that  surplus  may  be  giv- 
en to  him. 

The  heirs  of  John  M.  Ennis  filed  their  answer  and  cross-petition, 
denying  allegations  of  petition  of  Catharine  Ennis — that  Worman  held 
the  property  in  trust  for  John  M:  Ennis ;  that  it  was  conveyed  to  Jere- 
miah Ennis  upon  the  same  terms ;  and  that  it  was  conveyed  to  Mitchell 
to  secure  him  about  $150  then  due  to  him.  They  tender  payment  and 
ask  a  conveyance  of  the  property.  They  also  file  answers  to  the  cross- 
petition  and  answers  already  filed. 

The  whole  case  being  then  submitted  to  the  court,  it  appeared  in 
evidence  that  the  lot  being  sold  at  public  sale  in  1849,  upon  decrees  in 
which  John  M.  Ennis  had  an  interest,  that  John  M.  Ennis  furnished  the 
money  and  procured  Worman  to  buy  it  in  Worman's  name,  to  keep 
John  M.  Ennis'  creditors  from  seizing  it ;  that  John  M.  Ennis  was  then 
msolvent,  and  continued  to  be  so;  that  subsequently  Jeremiah  and  he 
had  some  arrangement  in  which  Jeremiah  gave  his  note  for  $400 — the 
then  value  of  the  lot — and  received  a  deed  for  the  property;  that  the 
taxes  had  been  paid  by  John  M.  Ennis,  but  that  some  work  had  been 
done  by  Jeremiah  Ennis ;  that  various  parties  having  judgment  agaiast 
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John  M.  Ennis,  he  was  brought  before  the  court  of  probate  and  interro- 
gated, where  he  denied  having  any  right,  title  or  interest  in  the  property 
in  controversy,  although  questioned  about  it;  that  he  refused  to  answer 
whether  he  had  money,  notes,  etc.,  and  was  committed  to  jail;  that 
while  in  jail  he  sent  for  Jeremiah  and  Thompson  Ennis,  and  gave 
Thompson  the  keys  of  a  trunk  at  his  home;  that  out  of  the  trunk  were 
brought  to  John  M.  Ennis  the  notes,  etc..  belonging  to  him;  that  in  jail 
he  destroyed  the  notes  of  Jeremiah  Ennis,  given  as  aforesaid,  and  other 
notes,  and  then  being  brought  before  the  court  at  his  request,  answered 
that  he  had  no  notes,  etc. 

The  testimony  further  disclosed  that  at  the  time  Worman  was  or- 
dered by  John  M.  Ennis  to  convey  to  Jeremiah — by  warranty  deed — 
that  John  informed  Worman  to  convey  to  Jeremiah,  because  he,  John 
M.  Hnnis,  was  then  in  trouble  in  regard  to  some  security. 

The  testimony  further  disclosed  that  the  conveyance  was  made  to 
Mitchell  Ennis,  without  his  knowledge  at  the  time;  and  that  he  had  no 
knowledge  of  the  fact  until  some  years  after — that  he  had  never  taken 
po«^ session  or  control  of  the  property;  also  that  the  estate  of  Jeremiah 
was  insolvent,  and  that  of  John  M.  Ennis  solvent. 

Haynes,  J. 

It  was  clearly  shown  by  the  testimony  that  the  original  purchase  of 
the  land  was  by  John  M.  Ennis,  for  his  own  use,  and  that  the  convey- 
ance was  taken  to  Worman  with  the  purpose  to  defraud  the  creditors  of 
Ennis.  This  conveyance  being  for  such  fraudulent  purpose,  raised  no 
resulting  trust  in  favor  of  Ennis.  But  whether  it  did  or  not,  Worman, 
by  direction  of  John  M.  Ennis,  conveyed  the  land  to  Jeremiah  Ennis, 
for  an  expressed  consideration,  for  which  the  note  of  Jeremiah  was 
g^iven.  This  was  for  the  same  purpose  of  defrauding  John's  creditors, 
therefore  no  trust  resulted  from  the  transaction  in  .favor  of  John,  al- 
though it  was  not  ex|M*cted  or  intended  that  the  note  should  be  paid,  and 
it  was  their  purpose  that  Jeremiah  should  hold  the  land  for  John's  bene- 
fit. But  it  is  claimed  that  nothing  was  conveyed  to  Jeremiah  by  Woi- 
man*s  deed,  because  the  latter  had  previously  conveyed  the  legal  title 
by  deed  to  John.  It  is  very  doubtful  whether  there  was  any  actual  de- 
liverv  of  that  deed.  At  anv  rate  it  was  not  recorded,  and  was  cancelled 
by  John,  and  he  and  his  heirs  are  estopped  from  setting  it  up  against  the 
deed  to  Jeremiah,  made  by  his  direction.  His  heirs  cannot  avoid  the  es- 
toppel by  setting  up  his  fraud. 

It  follows  that  as  against  John  M  Ennis  and  his  heirs  the  title  was 
in  Jeremiah  free  from  any  trust.  When  the  latter  became  embarrassed 
and  the  land  was  levied  upon  and  was  likely  to  be  sold  for  his  debts, 
John  discharged  the  levies,  and  by  his  direction,  with  the  old  purpose  of 
defrauding  his  creditors,  and  also  the  creditors  of  Jeremiah,  the  land  was 
conveyed  by  Jeremiah  to  Mitchell  J.  Ennis.  without  the  knowledge  of 
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the  latter,  and  without  any  consideration  paid.  As  Mitchell  had  no 
participation  in  any  of  these  fraudulent  transactions,  and  as  there  was  an 
existing  indebtedness  from  John  to  him,  and  as  the  title  to  this  land  has 
in  this  way  come  to  him,  it  is  proper  that  he  should  hold  it  as  a  mortgage 
for  the  amount  due  him.  As  the  conveyance  from  Jeremiah  to  Mitchell 
was  fraudulent  on  the  part  of  Jeremiah,  his  widow  is  not  barred  of  her 
dower,  but  is  entitled  to  have  the  same  assigned  to  her;  and  Jeremiah's 
estate  being  insolvent,  his  administrator  is  entitled  to  have  the  convey- 
ance set  aside  except  so  far  as  it  is  held  a  mortgage  to  Mitchell,  and  to 
have  the  land  sold,  and  the  surplus  of  the  proceeds  paid  to  him  as  admin- 
istrator. 

Decree  accordingly. 

Houk  &  McMahon,  for  plaintiff  and  heirs. 

Dewey  &  Gaunce,  contra. 


Heading — Bonds. 

[Superior  Court  of  Montgomery  County.] 

Eu  Fasou>  V.  Frank  M.  Reedy. 

Bond  Cotebing  Notes — No  Breach  TlNTn:*  Due  and  Unpato. 

In  an  action  upon  a  bond  "guaranteeing  and  making  good  the  guarantee  on  all 
notes  by  the  obligator  taken  for  sales  of  machines  and.  other  property  which 
has  k>een,  is,  or  shall  be  entrusted  to  him  by  the  obligee,  and  keep  the  obligee 
harmless  and  free  from  all  loss  or  damage  on  account  of  such  trust,"  no 
breach  arises  until  the  notes  so  taken  for  machines  and  property  aoid  are 
due  and  unpaid,  although  the  makers  may  be  insolvent  . 

Suit  is  brought  upon  a  bond  the  conditions  of  which  is  as  follows : 
"If  the  said  F.  M.  Ready  shall  fully  and  faithfully  account  to  said  Eli 
Fasold  for  all  sewing  machines  and  other  property  which  has  been,  is 
and  shall  hereafter  be  entrusted  to  him,  and  faithfully,  fully  and  promptly 
account  for  the  same,  guaranteeing,  and  making  good  the  guarantee  on 
all  notes  by  him  taken  for  sales  of  said  machines  and  other  property,  which 
has  been,  and  is,  and  shall  be  so  entrusted  to  him  by  said  Eli  Fasold,  and 
keep  him,  the  said  Fasold,  harmless  and  free  from  all  loss  or  damage  on 
account  of  said  trust,  then  these  presents  shall  be  void ;  otherwise  to  be 
and  remain  in  full  force  and  effect."  The  petition  avers,  inter  alia,  (i)  that 
on  April  ii,  1870,  there  was  due  from  Rudy  to  plaintiff,  "on  a  settle- 
ment," $394.12.  money  received  from  the  sale  of  sewing  machines;  (2), 
that  "Rudy,  while  thus  acting  and  selling  on  commission  for  the  plain- 
tiff, sold  sewii»g  machines  to  the  following  named  persons,  who  were  in- 
solvent, and  took  their  notes  for  the  following  amounts/'  etc.,  and  (3), 
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that  having  sold  machines,  and  taken  notes^  he  collected  the  same  and 
appropriated  the  money  to  his  own  use. 

IrOWB,    J. 

The  motion  of  the  defendant.  Keys,  to  make  the  first  of  these  aver- 
ments more  definite,  and  to  strike  out  the  third  as  redundant  and  irrele- 
vant, is  denied.  His  motion  to  strike  out  the  second  as  redundant  and  ir- 
relevant is  granted,  because  it  does  not  appear  that  the  notes  referred  to 
are  due  and  unpaid. 

Pfoutz  and  Howard  &  Howard,  for  plaintiflE, 

Boltin  &  Shauck,  contra. 


Trust. 

[Montgomery  Superior  Court,  March,  1868.] 

Andrew  Ferlong  v.  Edward  Slight  et  au 

ComnETANCB  iBoic  Husband  to  Were  Inbufucdent  Ck>N8iDEBATioir. 

The  receipt  by  a  husband  from  his  wife,  of  $390,  twenty  years  before  making 
the  conveyance  sought  to  be  set  aside,  even  with  "an  understanding  and  agree- 
ment that  he  should  invest  it  in  a  home  for  her,"  which  he  had  hitherto  failed 
to  do,  did  not  furnish  a  good  consideration  for  the  conveyance,  and  make  it 
hona  fide  and  legal  against  creditors. 

The  plaintiff  says  that  on  May  3,  1866,  he  brought  suit  in  the  supe- 
rior court  against  the  defendant,  Edward  Slight,  upon  a  promissory  note 
made  by  him  on  May  5,  1859,  and  afterwards  at  the  February  term,  1861, 
recovered  a  judgment  against  him  for  $479.28,  with  interest  thereon  from 
February  4,  1861,  and  $19.45  costs  of  suit.  Said  judgment  still  remains 
in  full  force  and  unsatisfied ;  that  at  the  commencement  of  the  suit  Slight 
was  the  owner  of  twenty  acres  of  land  in  section  29,  town  4,  range  5  E., 
etc.,  in  Montgomery  county,  Ohio,  and  was  otherwise  totally  insolvent, 
and  had  no  other  property  subject  to  levy  on  execution ;  that  during  the 
pendency  of  said  suit,  to-wit:  On  September  4,  1866,  Slight,  without 
consideration,  and  with  the  intent  and  for  the  purpose,  as  the  said  Wihner 
H.  Belville,  then  well  knew,  of  delaying,  hindering,  and  defrauding  the 
plaintiff  out  of  his  claim,  and  other  creditors  of  Slight  out  of  their  just 
demands  and  claims  against  him,  conveyed  said  premises  to  Wilmer  H. 
Belville,  upon  the  understanding  and  agreement  that  said  Belville  should 
forthwith  convey  the  same  to  the  wife  of  Slight  and  in  pursuance  of  said 
understanding  Belville,  without  any  consideration  either  to  him  or  Slight, 
conveyed  said  premises  to  Jane  Slight ;  that  during  the  pendency  of  said 
such,  and  prior  to  the  above  conveyance,  to-wit,  on  June  7,  1866,  Slight 
executed  a  mortgage  to  Abraham  Stoker,  nominally  to  secure  a  promis- 
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sory  note  of  that  date  for  $1,526.40.  The  plaintiflF  charges  that  said 
mortgage  and  note  were  without  consideration.  Afterwards,  on  March 
21,  1867,  an  execution  was  issued  by  plaintiff  against  the  property  of 
Slight,  whicli  execution  for  want  of  goods  and  chattels  of  said  Slight,  the 
sheriff  levied  on  the  real  estate  above  described,  and  the  plaintiff  avers 
that  Slight  i«  wholly  insolvent  and  has  no  other  property,  real  or  per- 
sonal, subject  to  levy  on  execution,  sufficient  to  satisfy  said  judgment. 

And  the  plaintiff  further  says  that  Lewis  R.  Pfoutz  and  Ephraini 
Reiger  pretend  to  have  mortgage  liens  upon  said  premises. 

The  plaintiff  asks  that  the  deed  to  Bclvillc  and  from  Belville  to  Jane 
Slight,  and  the  mortga.c:e  to  Stoker  may  be  declared  null  and  void,  and 
wholly  set  aside ;  that  Pfoutz  and  Reiger  may  set  forth  their  respective 
Claims ;  that  the  court  will  adjust  the  priority  of  the  same,  and  that  ihe 
land  may  be  .sold  and  the  proceeds  applied  to  the  payment  of  said  judg- 
ment and  other  liens  according  to  their  priority. 

The  defendant,  Slight,  for  answer  admits  that  the  plaintiff  has  ob- 
tained a  judgment  against  him ;  that  he  has  mortgaged  the  property  de- 
scribed to  Stoker  for  $1,526.40.  He  also  says  that  he  has  mortgaged  the 
same  property  to  Reiger  to  secure  a  note  for  $205,  and  to  Pfouts  to  se- 
cure notes  for  $1,050;  that  said  claims  are  just  and  not  fraudulent.  He 
also  says  that  as  to  the  conveyance  *^o  Belville  and  by  him  to  Jane  Slight 
his  wife  contributed  to  his  means  the  sum  of  $390,  some  twenty  years 
before  the  conveyance,  and  it  was  the  express  understanding  between 
them  at  the  time  that  the  money  was  to  be  invested  in  a  home  for  her 
security. 

He  denies  all  fraud  with  which  he  is  charged. 

The  plaintiff  files  a  general  demurrer  to  the  answer  of  Slight. 

Haynes,  J. 

The  receipt  from  his  wife  of  $390  twenty  years  before  the  making 
of  the  conveyance  sought  to  be  set  aside,  even  with  an  "understanding 
and  agreement,  that  he  should  invest  it  in  a  home  for  her,"  which  he  had 
hitherto  failed  to  do,  did  not  ftirnish  a  good  consideration  for  the  convey- 
ance and  make  it  bona  Hde  and  legal  against  creditors. 

Demurrer  sustained. 

Young  &  Gottschall,  for  plaintiff. 

Howard  &  Son,  contra. 
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Iferger. 

[Montsromery  Superior  Court,  November  Term,  1867.] 

♦Catharine  Foley  v.  Jamison  et  al. 

Mebger  an  Opex  Question  to  be  Determined  by  Interests  op  Parties. 

The  question  of  merger  is  always  nn  open  one  to  be  determined  by  the  object  and 
purpose  of  the  parties,  and  sometimes  solely  by  the  interest  of  the  grantee; 
and  a  court  will  rarely,  if  ever,  hold  the  minor  estate  merged  where  it  would 
be  inequitable. 

This  was  an  action  to  foreclose  a  mortgage  upon  the  north  half  of 
a  quarter  section  of  land,  made  by  Jamison,  securing  a  note  of  $600,  and 
also  setting  up  a  small  judgment  lien.  To  this  action  there  are  a  num- 
ber of  defendants,  claiming  liens  of  different  kinds,  among  which  is  that 
of  Hathaway,  who  claims  a  lien  by  virtue  of  a  mortgage  made  to  him  by 
Jamison  on  the  premises  covered  by  the  plaintiff's  mortgage,  to  indem- 
nify him  against  loss  or  damage,  on  account  of  his  being  surety  for  Jam- 
ison on  notes  held  by  one  of  the  defendants  (Heikes),  which  were  se- 
cured by  a  mortgage  made  by  Jamison  and  Hathaway,  of  the  same 
premises,  and  also  the  south  half  owned  by  Hathaway. 

To  this  the  plaintiff  answers,  averring  that  since  the  making  of  the 
mortgage  to  her  by  Jamison,  and  previous  to  the  commencement  of  this 
action,  the  defendant  by  deed  duly  executed  and  delivered,  conveyed 
the  premises,  covered  by  plaintiff's  mortgage,  to  said  Hathaway,  by 
which  he  became  the  owner  in  fe^  of  the  premises  coverd  by  his  mort- 
gage, and  that  the  contingent  interest,  under  his  mortgage  merged  in 
his  fee-simple  estate,  and  became  extinguished  as  to  all  other  parties 
holding  valid  liens  on  said  premises. 

To  which  answer,  defendant  Hathaway  for  reply,  denies  that  his  in- 
terest under  his  mortgage  has  been  merged  or  extinguished  as  to  the 
creditors  of  Jamison  holding  liens  on  said  premises :  that  Jamison  at  any 
time  by  deed,  duly  executed  and  delivered,  conveyed  said  premises,  cov- 
ered by  said  mortgage  to  him.  He  says  in  April,  1866,  Jamison  desir- 
ing to  borrow  money  to  induce  him  to  become  security,  therefore  pro- 
posed to  convey  to  him  the  said  premises,  and  that  he  should  execute  his 
note  to  said  Jamison,  with  mortgage  to  secure  said  note;  such  convey- 
ance to  be  made  to  him  only  as  security  for  the  payment  of  said  note  by 
Jamison,  and  to  indenmify  him  against  liability  or  loss  on  said  note ;  that 
he  was  not  to  hold  the  title  in  his  own  right,  nor  to  assume  or  pay  any 
of  Jamison's  liens  on  said  premises;  that  said  deed  and  mortgage  were 
prepared,  the  deed  being  duly  acknowledged,  but  not  stamped ;  that  the 
deed  was  not  delivered  to  him,  but  with  the  mortgage  and  notes  were 


*  See  also  the  four  following  cases. 
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left  in  possession  of  the  person  who  prepared  the  same,  and  were  not  to 
be  stamped  or  deh'vered  until  said  Jamison  should  be  able  to  borrow  the 
full  amount  of  said  note;  that  Jamison  did  not  succeed  in  negotiating 
said  note  in  the  manner  proposed  or  authorized,  or  borrowing  the  amount 
of  said  note,  and  that  said  deed  was  never  therefore  never  stamped  or 
delivered ;  that  he  did  not  purchase  the  land ;  did  not  owe  said  note  or 
any  part  thereof,  but  that  all  the  papers  were  made  simply  for  the  ac- 
commodation of  Jamison,  to  enable  him  to  raise  money  to  pay  debts  or 
claims  against  said  lands,  and  were  not  to  be  perfected  or  delivered  unless 
he  could  do  so. 

Haynbs,  J. 

The  testimony  decidedly  shows  that  Hathaway  did  not  purchase  the 
land  of  Jamison  and  that  it  was  not  conveyed  to  be  held  by  him  as  his 
own.  The  whole  purpose  of  the  deed  was  that  Hathaway  might  execute 
a  mortgage,  either  upon  the  half  or  the  whole  quarter,  to  enable  Jam- 
ison, by  negotiating  the  same  to  raise  $ioo,  and  to  thereby  reduce 
Heikes'  lien,  and  pay  certain  other  debts  in  which  Hathaway  was  surety 
for  Jamison.  The  mortgage,  it  is  true,  or  the  note  secured  by  it,  was 
stamped,  and  appears  to  have  been  left  with  Kelly,  J.  P.,  who  prepared 
the  papers.  The  deed  remained  unstamped  in  the  possession  of  Jamison, 
The  note  and  mortgage  were  not  negotiated  according  to  the  purpose  of 
the  parties,  but  were  pledged  by  Jamison,  who  obtained  possession  of 
them  to  Woodward,  as  collateral  security  for  a  loan  of  $i,6oo.  In  the 
view  of  the  case  taken  by  the  court,  it  is  not  necessaVy  to  decide  whether 
an  unstamped  deed  is  or  is  not  effective  to  pass  title.  The  testimony  of 
the  witnesses,  and  the  fact  that  the  deed  was  not  stamped  and  remained 
in  Jamison's  possession  awaiting  the  negotiation  of  the  contemplated 
loan,  show  pretty  conclusively  that  there  was  no  absolute  delivery  of  ihe 
deed  or  mortgage,  and  that  the  deed  was  to  be  stamped,  and  together 
with  the  mortgage  delivered  only  upon  such  loan  being  effected.  There 
was  therefore  no  complete  conveyance  of  the  premises.  Even  if  there 
had  been,  it  does  not  necessarily  follow  that  the  mortgage  interest  of 
Hathaway  merged  in  the  estate  conveyed  to  him  by  the  deed.  The 
question  of  merger  is  always  an  open  one  to  be  determined  by  the  object 
and  purpose  of  the  parties,  and  sometimes  solely  by  the  interest  of  the 
grantee,  a  court  rarely,  if  ever  holding  the  minor  estate  merged  where 
it  would  be  inequitable  to  so  hold.  In  this  case  there  was  no  intention 
to  convey  the  title  to  Hathaway,  except  for  a  particular  purpose,  to  ob- 
tain a  loan  of  money  for  Jamison  to  pay  upon  prior  liens  and  upon  debts 
for  which  Hathaway  was  liable  as  his  surety.  It  is  certainly  much 
against  Hathaway's  interest  to  hold  his  mortgage  merged  in  the  deed, 
and  the  court  is  aware  of  no  principle  which  required  it  to  so  hold.  It 
is  therefore  held  that  Hathaway's  is  a  subsisting  mortgage  lien  entitled 
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to  priority  according  to  the  time  when  it  was  made  and  recorded.  It 
was  also  held  that  Heikes  must  first  exhaust  the  land  of  Jamison  before 
he  shall  be  permitted  to  sell  that  of  Hathaway  to  satisfy  his  lien. 

Bdville  &  Thompson,  for  plaintiff. 

Pfoutz  and  Howard  &  Son,  for  Heikes. 

Conover  &  Craighead,  for  Hathaway  and  Jamison. 

John  Scott,  for  Woodward. 


Judicial  Sale. 

[Montgomery  Superior  Court,  November  Term,  1868.] 

♦Catharink  Foley  v.  Jamison  et  ai*. 

1.  Saxje  Act  Not  Bet  Asidi  Aitbb  Repbatbd  Attkicfts  to  Seul 

Appraisers  should  be  taken  to  and  shourd  examine  every  part  of  the  premises, 
but  where  property  has  been  three  times  appraised,  and  four  times  offered  for 
sale,  and  twice  sold,  a  sale  will  not  be  set  aside  for  alleged  misconduct  upon 
the  part  of  the  appraisers  in  failing  to  enter  a  small  frame  house,  of  little 
value,  the  character  of  which  could  be  seen  from  the  enterior  or  because  one 
of  the  appraisers  did  not  go  upon  the  cleared  land. 

2.  CoxTBT  Cannot  Assumx  that  Afpbaisebs  Acted  Imfbofbblt — Bvhiengb. 

Under  circumstances  stated,  where  the  land  was  first  appraised  at  $52.00  per 
acre  and  sold  for  $42.00  per  acre,  and  upon  re-appraisal  at  $75.00  was  twice 
offered  and  not  sold,  and  upon  third  appraisal  at  $59.00  was  sold  at  $40.00 
per  acre,  the  court  cannot  assume  that  appraisal  was  so  inadequate  as  to 
show  improper  motive  or  feeling  on  the  part  of  appraisers. 

This  case  came  before  the  court  upon  a  motion  to  confirm  the  sale 
of  lands. 

Haynes,  J, 

This  is  submitted  to  me  upon  a  motion  to  confirm  sale.  Objection 
is  taken  to  the  confirmation  of  the  sale,  because  of  the  improper  conduct 
of  the  appraisers  at  the  time  of  the  appraisement.  This  property  has 
been  appraised  three  times,  offered  for  sale  four  times,  twice  sold  and 
'twice  not  sold  for  want  of  bidders.  The  first  time  it  was  appraised  at 
$52  per  acre,  and  sold  for  $42  per  acre.  Objection  was  then  made  that 
the  appraisers  had  misbehaved,  that  the  appraisement  was  grossly  too 
low,  and  that  proper  notice  of  the  sale  was  not  given.  The  sale  was  set 
aside,  and  the  land  again  appraised  at  $75  per  acre,  and  was  twice  offered 
for  sale,  but  was  not  sold  for  want  of  bidders.  It  was  again  appraised, 
and  this  time  at  $59  per  acre,  and  was  sold  at  $40.  There  are  a  number 
of  affidavits  filed,  as  to  the  value  of  the  property,  which  vary  from  $65 
to  $75  per  acre. 


*8ee  also  preceding  cue  and  the  three  following 
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With  the  series  of  appraisements,  one  at  $52,  another  at  $75,  and 
another  at  $59,  and  the  repeated  offers  of  sale  and  the  fact  that  the  land 
never  brought  over  $42  per  acre,  I  cannot  think  that  the  appraisement 
was  so  grossly  below  the  real  value  of  the  property  as  to  show  any  im- 
proper motive  or  feeling  on  the  part  of  the  appraisers. 

As  TO  the  conduct  of  th?;  appraisers,  we  cannot  assume  that  the  men 
intentionally  ccted  improperly.  It  is  claimed  that  the  appraisers  did 
not  enter  the  frame  house  situated  upon  the  land,  nor  did  they  examine 
it  particularly.  One  of  the  appraisers  did  not  go  upon  the  clear :i  land. 
This  is  a  small  frame  house,  of  little  value,  sometimes  occupied  and 
sometimes  empty.  Ii  did  not  materially  affect  the  value  of  the  land. 
The  character  of  it  could  be  seen,  and  there  was  no  great  wrong  done  in 
not  examining  it.  This  is  a  small  farm,  and  from  the  house  he  could  see 
the  cleared  land,  the  character  of  it,  the  fence,  etc.  He  was  on  the  tim- 
ber land.  They  did  not  know  where  the  lines  of  the  farm  were,  yet  there 
is  nothing  to  show  that  they  were  not  on  Jamison's  land. 

Sheriffs  and  deputies  should  be  more  careful  when  appraising  land, 
and  the  appraisers  should  be  taken  into  every  part  of  the  premises  and 
should  examine  them. 

Upon  the  whole,  there  does  not  seem  to  have  been  such  misconduct 
upon  the  part  of  the  appraisers  as  to  justify  under  the  circumstances  the 
setting  aside  of  the  sale  and  appraisement 

Sale  confirmed. 

Pfoutz,  for  plaintiff. 

Conover  &  Creighead,  contra. 


Vendor'* 8  Lien. 

[Montgomery  Superior  Court.l 

♦Catiiarink  Foley  v.  Caleb  Jamison  et  au 

WlFEN  CONSroERATION  OF  CONVEYANCE  IS  A   BOND,  NO   VENDOR'S   LlEN   ATTACHES. 

Where  the  owner  of  real  estate  conveys  the  same  to  another  for  the  expressed 
consideration  of  a  bond  for  $2,000  to  secure  the  former's  support  and  mainten- 
ance during  life,  no  vendor's  lien  will  attach  after  absolute  conveyance,  as  che 
bond  is  the  consideration  given  for  the  deed,  and  not  the  support  and  mainceu- 
ance. 

Petition  for  foreclosure  of  a  mortgage,  made  by  Caleb  Jamison  to 
her  for  $6.X).  and  also  setting  up  a  small  judgment  lien.  Amount  claimed 
$600.00  and  interest.  And  that  the  other  defendant's  claim  they  hold 
liens  affecting  the  property  described  in  the  petition,  and  asks  that  a  de- 
cree for  sale  of  the  property. 


*For  other  decisions  in  this  case,  see  two  preceding  cases  and  the  two  foliowinf 
cases. 
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Defendant,  Jacob  Heikes,  in  an  answer  and  cross-petition,  sets  up 
that  he  is  the  holder  of  two  promissory  notes,  made  by  defendants  Jami- 
son and  Hathaway  to  Elias  R.  Stout,  for  the  sum  of  $2,000— $2,500  respec- 
tively—  and  dated  February  19, 1863,  and  endorsed  by  said  Stout  to  Speil- 
man,  and  by  Speilman  before  they  were  due  to  him,  and  that  to  secure 
said  notes,  Jamison  and  Hathaway  executed  and  delivered  a  mortgage 
deed  to  the  said  Stout,  which  deed  was  transferred  to  him  (Heikes)  at  the 
time  of  the  indorsement  of  the  notes  to  him;  said  tract  so  mortgaged 
containing  183-46.100  acres. 

Defendant,  Mary  Jamison,  for  answer  an  cross-petition  says :  That 
for  many  years  prior  to  1863,  she  was  the  owner  and  seized  in  fee  simple 
of  the  lands  described  in  plaintiff's  petition  and  defendant  Heikes'  cross- 
petition,  and  that  the  same  is  worth  not  less  than  $8,000.  That  her  son, 
Caleb  Jamison,  and  son-in-law.  Elijah  Hathaway,  being  her  prospective 
heirs,  and  desiring  to  get  control  of  the  property  before  her  death,  she  did, 
February  4th,  1863,  execute  separate  deeds  of  conveyance  for  separate 
parcel::  of  said  land  to  them,  and  Hathaway  and  Jamison,  in  consideration 
of  said  conveyance,  executed  to  her  a  bond  in  the  penal  sum  of  $2,000, 
conditioned  to  furnish  her  her  choice  of  one  room  in  the  house  then  oc- 
cupied by  her,  and  to  furnish  her  with  all  the  necessary  food,  clothing, 
firewood,  doctor's  bills,  and  in  every  respect  to  treat  her  and  respect  her 
as  a  mother,  and  to  keep  her  in  sickness  and  in  health,  and  to  pay  $20 
annually,  and  keep  and  feed  one  horse  and  cow  as  long  as  she  saw  fit  to 
keep  the  same.  That  she  had  not  been  paid  according  to  the  terms  of  the 
bond :  and  that  the  consideration  expressed  in  said  deed  was  as  follows : 
•*In  consideration  of  the  bond  made  to  me  by  Elijah  Hathaway  and  Caleb 
Jamison,  February  4th,  1863,  for  my  support  and  maintenance  during 
life  -r 

That  Jamison  and  Hathaway  have  wholly  failed  to  pjerform  said  con- 
ditions, and  are  seeking  by  mortgage  conveyance  of  the  premises  to  de- 
feat her  claim  for  support  and  maintenance;  and  that  they  are  both  in- 
solvent and  unable  to  preform  the  condirions  of  said  bond.  She  demands 
that  said  premises  may  be  sold,  subject  to  her  claim  for  $2,000.  claiming 
a  lien,  and  that  the  other  lien  holders  have  notice  through  the  deed. 

Defendants,  Jamison  and  Hathaway,  for  answer  to  the  cross-petition 
of  Heikes,  claim  that  usurious  interest  was  reserved  for  said  notes  held 
by  Heikes,  of  which  he  had  notice,  and  asks  that  $600  be  deducted. 

The  plaintiff  and  defendant  Heikes  demur  to  the  answer  of  Mary 
Jamison. 

Havnes,  J. 

Mary  Jamison  holds  no  Hen  upon  the  premises: 

I.  There  can  be  no  vendors  lien  after  absolute  conveyance  for  un- 
liquidated damages,  as  would  be  damages  for  failure  to  furnish  her  home 
and  support.    The  stipulation  to  pay  $20  a  year  is  joined  with  the  other 


128  OHIO  DBCI8ION8. 


Montgomery  Superior  Court. 


Stipulations  of  the  bond,  and  must  depend  on  that  security. 

2.  The  consideration  of  her  deed  was  not  expressed  to  be  her  sup- 
port, and  the  payment  of  the  $20  a  year,  etc.  but  the  bond  made  by 
Jamison  and  Hathaway  for  her  support  and  maintenance,  etc.  That  bond 
was  the  consideration.  That  she  received  and  upon  that  security  she 
must  rely. 

3.  There  were  separate  deeds  conveying  a  separate  piece  of  land 
to  each.  But  the  bond  is  joint.  If  she  looks  to  a  lien  upon  the  land  of 
Jamison  as  her  security,  she  has  the  additional  security  of  Hathaway's 
obligation ;  and  so  if  she  looks  to  Hathaway's  land,  she  has  the  additional 
security  of  Jamison's  obligation.  This  is  inconsistent  with  a  vendor's 
lien. 

Upon  the  issue  between  Jamison  and  Heikes,  the  proof  was  not  suf- 
ficiently satisfactory  that  Heikes  had  notice  of  the  usury. 

Demurrer  to  the  cross-petition  of  Mary  Jamison  sustained.  Decree 
for  Heikes  for  the  amount  of  his  notes  with  interest. 

E.  Thompson,  for  plaintiff. 

Conover  &  Craighead,  for  Jamison  and  Hathaway. 

Pfoutz  and  Howard  &  Son,  for  Heikes. 

J.  A.  Jordan,  for  Mary  A.  Jamison. 


Merger. 

[Montgomery  Superior  Court] 

♦Catharine  Foi.ey  v.  Jamison  &  Hathaway. 

When  Mortgage  Mebged  into  E^ee. 

Where  the  owner  and  holder  of  a  mortgage  on  real  property  aubftequently  mis 
quires  the  fee  simple  title  to  the  same,  the  lien  of  the  mortgage  will  be  merged 
in  the  fee  simple  estate,  unless  some  intention  to  the  contrary  be  shown. 

A  petition  to  foreclose  a  mortgage  securing  a  note  of  $600,  and  also 
setting  up  a  small  judgment  Hen.  To  this  action  there  are  a  number  of 
defendants,  claiming  liens  of  different  kinds,  among  which  is  that  of 
Hathaway,  who  claims  a  lien  by  virtue  of  a  mortgage  made  to  him  by 
Jamison,  on  the  premises  covered  by  plaintiff's  mortgage,  to  indemnify 
him  against  loss  or  damage,  on  account  of  his  being  surety  for  Jamison 
on  the  notes  held  by  the  defendant  Heikes.  To  this  the  plaintiff  replies — 
averring  that  since  the  making  of  the  mortgage  to  her  by  Jamison,  and 
previous  to  the  commencement  of  this  action,  the  defendant  Jamison,  by 
deed  duly  executed  and  delivered,  conveyed  the  premises  covered  by 
plaintiff's  mortgage  to  said  Hathaway,  by  which  he  became  the  owner 
in  fee  of  the  premises  covered  by  his  mortgage,  and  that  the  contingent 

*See  also  three  preceding  cases  and  the  following  case  for  other  decisions. 
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interest  merged  in  his  fee  simple  estate,  and  became  extinguished  as  to  all 
others  parties  holding  valid  liens  on  said  premises. 
To  this  the  defendant  Hathaway^  demurred. 

Haynes,  J. 

The  question  had  no  where  been  presented  in  the  cases  exam- 
ined, of  a  mortgage  interest  merging  in  a  fee  simple  estate,  but  from  the 
general  principles  of  law  governing  in  the  law  of  merger,  the  lesser 
interest  generally  merged  into  that  of  the  greater,  as  in  the  case  of  judg- 
ment liens  merging  in  the  ownership  of  the  fee  simple  estate  which  was 
subsequently  acquired,  and  that  unless  some  intention  to  the  contrary 
could  be  shown^  it  must  be  held  that  the  interest  of  Hathaway,  as  mort- 
gagee, merged  in  the  fee  simple  estate  subsequently  acquired,  as  averred 
by  the  answer  or  reply  of  the  plaintiff. 

Demurrer  overruled  and  leave  taken  to  answer. 

£.  Thompson,  for  plaintiff. 

Conover  &  Craighead,  for  the  defendant,  Hathaway. 


Stamp —  Verification. 

[Montgomery  Superior  Coort] 

^Catharine  Foley  v.  Caleb  Jamison  et  ai.. 

1.  Cboss-Prition  vob  Pebsonal  Judgment  Against  Co-Defendants  RsQimaBS 
New  Process  and  Stamp. 

A  cross-petition  filed  by  a  party  defendant  in  an  action  asking  for  a  personal 
judgment  against  co-defendants,  is  a  pleading,  requiring  new  process,  and  a 
stamp  is  necessary  upon  the  same. 

2.  Cross-Petition  Setting  up  Mortgage  Not  Upon  Instrument  for  Payment 
OF  Monet  Only. 

A  cross-petition  setting  up  a  mortgage  as  the  cause  of  action  is  not  upon  an 
instrument  for  the  payment  of  money  only,  and  cannot  be  verified  by  attorney 
on  that  ground. 

Petition  filed  to  foreclose  a  mortgage  made  by  defendants,  Jamison 
and. Hathaway.  A  cross-petition  and  answer  of  Jacob  Heikes,  who  was 
made  party  defendant,  was  filed,  asking  for  a  personal  judgment  against 
the  defendants,  Jamison  and  Hathaway. 

Motion  by  counsel  for  defendants,  Jamison  and  Hathaway,  to  strike 
out  the  cross-petition,  and  answer  of  defendant,  Heikes,  because  the  same 
was  not  stamped  and  also  that  the  verification  was  not  such  as  required 
by  the  code, 

Haynes,  J. 

Where  a  new  process  is  issued,  a  stamp  is  necessary  upon  the  plead- 
ing, requiring  such  process.     The  verification  being  made  by  the  attor- 
*For  other  decisions  on  this  case,  see  the  four  preceding  cases. 
9  Mont. 
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ney,  it  was  not  correct,  because  it  did  not  comply  with  the  requirements 
of  sec.  113  of  the  code.  As  to  the  foreclosure  of  Heikes'  mortgage; 
this  was  not  an  action  upon  an  instrument  for  the  payment  of  money 
only.  A  mortgage  was  a  deed  with  condition  of  defeasance  upon  the 
payment  of  certain  money,  but  without  any  promise  or  undertaking  to 
pay,  and  could  not  be  said  to  be  an  instrument  for  the  payment  of 
money. 

Motion  sustained,  and  leave  granted  to  amend* 

Thompson,  for  plaintiff. 

Conover  &  Craighead,  for  defendants. 

Jamison  and  Hathaway,  Pfoutz,  for  Heikes. 


Cross-petition. 

[Montgomery  Superior  Court.] 

Fourth  Nat'l  Bank  v.  Daniel  Heintz  et  au 

L      No  JUDOMXNT  ON  CBOSS-PETITIOX   WITHOUT  SUMMONS. 

No  judgment  can  be  rendered  on  a  cross-petition  against  a  co-defendant  In  ad 
action  where  the  claim  set  up  is  altogether  different  from  that  set  up  by  the 
petition,  without  the  proper  issue  and  service  of  summons  thereon. 

2.    Return  of  Summons  Must  be  bt  Sheriff  to  Whom  Directed. 

A  summons  issued  and  directed  to  a  sheriff  of  one  county  and  served  and  re- 
turned by  a  sheriff  of  another  county,  does  not  show  a  proper  service,  and  for 
such  irregularity,  a  judgment  thereon  will  be  vacated. 

The  petition  sets  forth  that  this  action  is  founded  upon  a  bill  of  ex- 
change. The  defendants  are  liable  as  follows :  Daniel  Heinz,  as  acceptor, 
Charles  Heinz  as  maker,  and  Louis  Jacob,  jr.,  as  indorser.  On  October 
29, 1867,  the  said  bill  was  drawn  by  Charles  Heinz  upon  Daniel  Heinz  for 
the  sum  of  $670.81,  and  made  payable  to  the  order  of  Louis  Jacob,  jr.,  in 
thirty  days  after  date,  and  was  then  and  there  delivered  to  said  Louis 
Jacob,  jr.,  and  Daniel  Heinz  then  and  there  upon  sight  thereof  ac- 
cepted said  bill,  and  afterwards  and  before  the  same  became  due,  the  said 
Louis  Jacob,  jr.,  indorsed  and  delivered  it  to  the  plaintiff.  On  the  day 
the  bill  became  due,  it  was  duly  presented  to  Daniel  Heinz  for  payment, 
and  payment  demanded  of  him,  which  he  refused  and  said  bill  was  the 
Jacob,  jr.,  had  due  and  legal  notice, 
duly  protested,  of  all  of  which,  defendants,  Charles   Heinz   and   Louis 

Judgment  asked  for  $670.80  and  interest  from  November  30,  1867, 
and  $1.60  cost  of  protest. 

The  defendant,  Daniel  Heinz,  for  a  first  answer  says,  that  on  Septem- 
ber 25,  1867,  Charles  Heinz,  in  order  to  procure  money,  procured  a  draft 
to  be  drawn  upon  this  defendant  by  James  B.  Hall,  payable  to  the  order 


SUPERIOR  AND  COMMON  PLEAS  COURTS.  131 

Bank  v.  Heintz. 

irf  Hall  and  indorsed  by  him,  and  Charles  Heinz  and  Hubbell,  Swasey 
&  Co.,  uppn  which  Charles  Heinz  procured  the  money.  This  defendant 
accepted  the  draft  without  any  consideration  and  for  the  accommoda- 
tion of  C.  Heinz,  having  no  money  in  his  hands  belonging  to  Charles 
Heinz,  and  when  the  same  became  due  it  was  paid  by  this  defendant. 
He  immediately  drew  upon  Charles  Heinz  for  the  same  amount  of 
money  so  paid  by  him,  which  draft  was  not  paid  by  Charles,  but  was 
protested.  That,  thereupon,  the  draft  was  drawn  upon  which  this  suit 
is  brought,  for  the  purpose  of  raising  money  with  which  to  pay  this  de- 
fendant. That  Charles  Heinz  procured  Jacob,  jr.,  to  indorse  the  same 
as  his  surety,  with  the  understanding  that  Charles  should  pay  the  same 
when  it  became  due,  and  if  not  paid  by  him,  it  .should  be  paid  by  Jacob; 
that  he  had  no  interest  in  the  draft ;  that  he  owed  none  of  the  parties, 
and  accepted  it  merely  for  the  purpose  of  enabling  Charles  Heinz  and 
Jacob,  jr.,  to  discount  the  same  to  procure  money  to  pay  to  him  what 
was  owing  to  him  by  Charles  Heinz.  That  Jacob  was  secured  by  a  pledge 
of  personal  property,  sufficient  to  pay  the  draft. 

This  defendant  says  that  Louis  B.  Jacob,  jr.,  having  been  entrusted 
with  the  draft  upon  which  this  suit  is  brought  for  the  purpose  of  pro- 
curing money  on  the  same  to  be  delivered  to  this  defendant,  and  having 
procured  the  money  on  the  same  by  discount,  with  the  plaintiff  accord- 
ing to  agreement.  Jacobs  being  a  director  in  said  bank,  refuses  to  pay 
over  the  same  to  this  defendant. 

And  this  defendant  charges  that  Jacobs  received  the  money  upon 
the  draft;  that  the  money  belonged  to  him,  and  that  Jacobs  wrongfully 
and  knowingly  has  kept  the  same  and  refuses  to  pay  over  the  same. 

Judgment  prayed  for  against  Jacobs  for  $670.80  and  interest  from 
November  i,  1867. 

Judgment  was  rendered  at  the  April  term,  1868,  against  all  of  the 
defendants  in  favor  of  plaintiff. 

At  the  October  term,  1868,  judgment  was  rendered  in  favor  of  Dan- 
iel Heinz  against  Louis  Jacobs  for  $711.04. 

Lipon  December  5,  Louis  Jacob,  jr.,  filed  a  motion  to  vacate  the 
judgment  rendered  upon  the  cross-petition  of  Daniel  Heinz,  because 
the  judgment  was  irregularly  obtained,  and  asking  that  Daniel  Heinz 
might  be  restrained  from  levy  of  execution  by  him  upon  said  judgment. 

Haynes,  J. 

It  is  not  necessary  to  decide  the  many  questions  made  in  this  case. 
It  is  sufficient  to  say  that  if  the  proceedings  of  Heinz  against  Jacob  by 
cross-petition  in  this  case  was  proper  at  all,  it  was  not  proper  to  take 
judgment  against  Jacob  on  a  claim  so  different  from  that  set  up  by  the 
plaintiff  in  the  original  petition,  without  proper  issue  and  service  of  sum- 
mons.   The  summons  issued  upon  the  cross-petition  was  directed  to  the 
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sheriff  of  Montgomery  county,  and  was  returned,  served  by  the  sheriff 
of  Hamikon  county,  with  no  return  by  the  sheriff  of  Montgomery. 
There  does  not  appear  to  have  been  any  proper  service.  This  is  an  ir- 
regularity for  which  the  judgment  should  be  vacated. 

Motion  sustained. 

Houk  and  Young  &  Gottschall,  for  motion. 

Houk  &  McMahon,  contra. 


DemancL 

tSnperior  Ooart  olT  Montgomery  Oovntj.] 

Isaac  Foutz  v.  John  Pence. 

Failuu  to  Dbhand — No  Dernsb. 

Failure  to  demand  com,  loaned  to  the  defendant  to  be  returned  from  eucoeed- 
Inf  crop,  Ib  no  defense  to  an  action  for  its  value. 

I/>WB,  J.,  presiding. 

Suit  was  brought  for  the  value  of  forty-four  bushels  of  com,  loaned 
the  defendant  until  he  should  be  able  to  replace  it  by  the  succeeding  crop. 
Plaintiff  failed  to  demand  the  com,  and  the  defendant  refused  to  pay ;  re- 
lying on  plaintiff's  failure  to  demand  as  a  defense.  Verdict  for  plaintiff 
for  $22.70. 

Clay  and  Young,  for  plaintiff. 

L.  H.  Sharts,  contra. 


Husband  and  Wife. 

[Montgomery  Superior  Court] 

♦EuzABETH  Ann  Fox  v.  Cyrus  H.  Bau)win. 

Ptrrnoif  iob  iNJxmonoif  not  Showtng  Injubt  Defbctive 

Where  it  appears  from  the  petition  of  the  plaintiff  for  injunction  that  B.  hat 
possession  of  a  building  association  pass-book  belonging  to  the  plaintiff,  show- 
ing the  payments  made  by  her  upon  ten  shares  of  stock,  In  which  pass-book 
there  is  an  assignment  of  said  stock  executed  in  the  name  of  the  plaintiff  '*by 
F.  0.  Fox,"  her  husband,  without  her  knowledge  and  consent,  and  that  B.  baa 
applied  to  the  secretary  of  the  association  to  have  the  shares  transferred  to 
him  as  required  by  the  constitution  of  said  association,  which  has  been  refused, 
such  petition  is  fatally  defective,  and  will  be  dismissed.  If  it  appeared  that 
the  assignment  was  valid;  that  the  stock  has  been  pledged;  a  re-delivery 
wrongfully  refused;  that  B.  threatened  to  exercise  the  real  power  thus  pos- 
sessed to  the  plaintiflTs  great  and  remediless  injury,  the  petition  would  ba 
BuflBcient  to  entitle  plaintiff  to  relief. 

*  See  also  anie,  pages  10  and  11,  for  other  decisions  in  this  cast. 
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It  appears  from  the  petition  in  this  case  that  Baldwin  has  possession 
of  a  building  assiciation  pass-book  belonging  to  Mrs.  Fox,  which  shows 
the  payments  made  by  her  upon  ten  shares  of  the  stock;  that  in  said 
book  there  is  an  assignment  of  said  stock  executed  in  the  name  of  Mrs. 
Fox  "by  F.  C.  Fox,"  her  husband,  which  assignment  was  executed  with- 
on  her  knowledge  and  consent.  Baldwin  has  applied  to  the  secretary 
of  the  association  to  have  the  shares  transferred  to  him,  as  required  by  the 
constitution  of  said  association,  which  has  been  refused. 

Baldwin,  it  is  said,  wrongfully  retains  possession  of  said  pass-book, 
and  the  assignment  is  said  to  be  "a  cloud  upon  plaintiff's  title."  She 
seeks  to  have  Baldwin  enjoined  from  selling,  transferring,  or  otherwise 
converting  the  stock,  and  that  he  be  ordered  to  deliver  up  the  memoran- 
dum book. 

Lowe,  J. 

It  docs  not  appear  from  the  petition  that  Baldwin  is  either  inclined 
or  has  the  power  to  inflict  any  great  or  irreparable  injury  upon  the  plain- 
tiff. If  the  assignment  of  the  shares  of  stock  by  Fox  to  Baldwin  was 
without  her  authority,  it  is  invalid  and  therefore  ineffective  in  Baldwin's 
hands  as  an  instrument  of  mischief  to  her.  The  stock  has  not  been  trans- 
ferred on  the  books  of  the  company  to  Baldwin,  and  Mrs.  Fox  still  en- 
joys all  her  rights  and  privileges  as  the  owner  thereof,  without  molesta- 
tion or  danger  of  it  from  Baldwin.  The  pass-book  itself  does  not  appear 
to  be  of  any  value,  and  it  is  presumable  that  a  duplicate  of  it,  with  a  full 
statement  of  her  payments,  would  be  furnished  her  by  the  secretary  upon 
application.  If  it  appeared  that  the  assignment  was  valid ;  that  the  stock 
had  been  pledged ;  a  re-delivery  wrongfully  refused ;  that  Baldwin  threat- 
ened to  exercise  the  real  power  thus  possessed,  to  plaintiff's  great  and 
remediless  injury,  the  case  would  be  different.  As  it  stands,  the  petition 
is  fatally  defective  in  substance. 

Baumann  and  John  Howard,  for  plaintiff, 

Baldwin,  contra. 


Insolvent  Estate. 

[Montgomery  Superior  Court] 

Frederick  C.  Fox  v.  John  E-  Kinder  et  ai. 

1.    Bond  not  Reqxtibed  bt  Estate  Given  bt  Bxeoutob,  not  Binding. 

Where  a  bond  !■  voluntarily  given  by  an  executor,  not  required  by  or  in  accord- 
ance with  any  atstute,  it  will  not  be  binding  on  the  oblii^ton  as  a  common  law 
bond. 
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2.      CHEDITOB  of   INSOLVEIVT    ESTATE   CaNNOT    SUS   lOB   DiVIDENO    UZTTIL   ObDCB   Oi 
DlSTBIBUTIOX. 

Where  an  estate  is  insoWent  a  creditor  cannot  maintain  the  action  authorized  by 
statute  for  a  dividend  on  a  ?alid  claim  against  the  estate,  until  there  is  an  or- 
der of  distribution  by  the  probate  court  fixing  the  amount  that  the  creditor  is 
entitled  to  receive. 

8.    Judicial  Notice — Laws  of  Other  States. 

A  court  cannot  take  judicial  notice  of  the  requirements  of  the  laws  of  another 
state. 

The  petition  sets  fonli  that  Nelson  Clark.  late  of  Montgomery 
county,  died  testate  on  August  i8,  1859,  and  that  John  E.  Kinder  was 
appointed  executor;  that  the  will  was  duly  admitted  to  probate,  and  that 
on  January  5,  1861,  John  E.  Kinder,  Daniel  Bookwalter,  John  B.  Kauff- 
man  and  Joseph  Tapscott  entered  into  a  bond  in  the  sum  of  $6,000,  con- 
ditioned that  Kinder  should  pay  all  debts  and  legacies  and  make  and 
return  a  true  inventory  of  all  the  moneys,  goods,  chattels,  rights  and 
credits  of  the  testator,  within  three  months,  and  fully  and  correctly  ad- 
minister the  estate. 

The  estate  of  said  Clark  was  insolvent  and  the  executor,  by  order 
of  the  court,  sold  the  real  estate  to  pay  testator's  debts.  A  large  amount 
of  assets  came  into  the  executor's  hands,  to-wit:  $12,440.70,  and  after- 
wards on  October  i,  1865,  he  charged  himself  therewith  as  assets  of  the 
estate,  and  on  October  12,  1866,  settled  his  accounts  as  executor  with 
the  probate  court,  and  after  paying  the  preferred  debts  and  charges,  of 
administration  there  was  found  the  sum  of  $5i356.88  in  the  hands  of  said 
executor  for  distribution  among  the  general  creditors  of  said  estate. 

That  the  plaintiff  is  one  of  the  creditors  and  the  claim  allowed  him 
by  the  executor  as  a  valid  claim  against  the  estate  on  October  i,  1865, 
was  $1,521.10,  upon  which  the  plaintiff  was  entitled  to  a  dividend  of 
$464.11,  of  which  amount  the  executor  has  paid  $200,  leaving  due 
$264.11,  and  interest  from  October  i,  1865.  Payment  of  the  same  has 
been  demanded  and  refused. 

Judgment  asked  for  264.11,  and  interest. 

The  defendants,  Bookwalter,  Kauffman  and  Tapscott,  demur  gen* 
erally  to  the  petition. 

Haynes,  J. 

From  the  averments  of  the  petition  that  Kinder  was  duly  qualified 
as  executor,  and  assumed  the  trust  provided  in  the  will,  and  entered  upon 
the  discharge  of  the  same,  it  is  to  be  assumed  that  he  gave  bond  with 
proper  securities,  as  required  by  law,  upon  receiving  his  letters  testa- 
mentary. Why,  nearly  a  year  and  a  half  afterwards  he  gives  the  bond 
in  suit  in  this  action,  is  not  explained.  There  is  no  requirement  of  the 
statute  and  there  was  no  order  of  court  rendering  such  a  bond  necessary. 
So  far  as  appears  from  the  petition,  it  was  entirely  voluntary.  It  is  not 
in  conforniiiy  with  any  statute;  it  combines  soine,  hut  not  all  of  the  con- 
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ditions  of  the  bond  required  upon  taking  out  letters  testamentary  with 
some  of  those  of  the  bond  required  of  an  executor,  who  is  residuary 
legatee.  One  condition  is  not  that  he  shall  account  for  the  proceeds  of 
all  lands  sold  to  pay  debts  and  legacies  but  that  he  shall  account  for  the 
proceeds  of  lands,  sold  in  Indiana,  a  condition  certainly  unknown  to  the 
laws  of  Ohio.  It  may  be  that  the  laws  of  Indiana,  required  such  a 
bond.  This,  the  court  cannot  know  judicially.  If  so,  and  the  bond  was 
made  in  accordance  with  such  requirement,  the  condition,  in  the  opin- 
ion of  the  court,  was  satisfied  when  the  executor  charged  himself  with 
the  proceeds  of  lands  sold  in  that  state,  and  accounted  for  them  in  set- 
tlement with  the  probate  court  of  this  county ;  and  resort  should  be  had 
to  the  original  bond  of  the  executor  for  a  failure  to  pay  over  money 
coming  to  his  hands  as  assets.  This  bond  is  not  in  accordance  with 
any  statute  of  Ohio.  It  is  true  that  where  a  bond  is  required  and  is 
made  not  in  strict  accordance  with  the  statute,  it  will  be  held  as  bind- 
ing bv  the  common  law  upon  the  obligors.  But  no  such  bond  as  this 
was  required,  it  was  entirely  voluntary,  and  if  binding  the  only  condi- 
tion upon  which  this  action  can  be  maintained  is  satisfied. 

There  is  a  further  fatal  objection  to  the  petition  in  this  case.  It 
shows  that  the  estate  was  insolvent  and  the  suit  is  by  the  plaintiff  as  a 
creditor,  only  for  a  dividend.  There  does  not  appear  to  have  been  any 
order  of  distinction  by  the  probate  court  fixing  the  amount  that  the 
plaintiff  is  entitled  to  receive.  Without  such  order  of  distinction  a 
creditor  cannot  maintain  the  action  authorized  by  the  statute* 

Demurrer  sustained. 

Clay,  for  plaintiff. 

Boltm,  contra. 


Slander. 

[Montgomery  Superior  Coort] 

Daniel  C.  Fox  v.  Jacob  Eaguc 

1.  WoBDS  lupUTiNO  Grime  Actionable. 

Words  spoken  of  another,  imputing  crime,  are  actionable. 

2.  In  Slandkb,  not  Necessary  to  Prove  the  Exact  or  all  Wobds  Spoi 

Where  the  defendant  in  un  action  for  slander,  denies  the  speaking  of  the  worda, 
the  plaintiff  must  prove  the  speakin.i;.  But  it  is  not  necessary  to  prove  the 
speaking  of  the  precise  worHc.  nor  all  the  words;  proof  that  words  substan- 
tially the  same  in  Import  and  meaning  were  spoken.  Is  sufficient. 

8.     Malice:  is  Implied  in  Speakeu  of  False  and  SrANUALors  Words. 

When  false  and  sc-audalous  wonJs  are  spoken  by  one  person  of  another,  the 
law  implies  malice,  and  proof  that  there  was  no  actual  malice  is  inadmissible. 
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4.    That  Defendant  Stated  at  tiiub  or  Speaking  Slandebous  Wobdb  He  did 
NOT  Beuevb  Thek  is  no  Detense. 

In  an  action  for  slander  it  is  not  a  defense  that  at  the  time  of  speaking  the 
words  the  defendant  stated  that  he  had  in  truth  heard  them  from  other  per- 
sons nor  that  he  said  at  the  time  that  he  did  not  believe  them.  But  such 
facts  are  proper  to  be  considered  in  assessing  the  damages. 

The  plaintiff  says,  that  at  the  time  of  the  committing  by  the  defend- 
ant, of  the  grievances  hereinafter  mentioned,  he  sustained  a  good  name 
and  character  among  his  neighbors  and  acquaintances  for  moral  worth 
and  integrity,  and  was  never  suspected  of  the  crime  of  larceny ;  yet  the 
defendant  knowing  the  premises  and  maliciously  intending  to  injure  the 
good  name  and  character  of  the  said  plaintiff,  and  to  cause  it  to  be  be- 
lieved, that  he  had  been  guilty  of  the  crime  of  larceny,  on  May  i8,  1868, 
in  a  conversation  the  defendant  had  of  and  concerning  the  arrest  and 
imprisonment  of  one  Hiram  Shafer  on  a  charge  of  larceny,  and  in  the 
presence  of  divers  good  people,  falsely  and  maliciously  spoke  and  pub- 
lished of  and  concerning  the  plaintiff,  the  false  and  scandalous  and 
malicious  words  following:  "He  (meaning  the  said  Hiram  Shafer)  stole 
a  suit  of  clothes,  and  I  heard  that  he  has  turned  state's  evidence  and  im- 
plicated D.  C.  Fox  with  him,"  thereby  meaning  and  intending  that  it 
should  be  understood  that  the  said  Hiram  Shafer  and  the  plaintiff  had 
been  guilty  of  stealing  a  suit  of  clothes.  "He  (meaning  the  plaintiff)  be- 
longs to  a  gang  of  thieves.  I  (meaning  the  defendant)  believe  he  (mean- 
ing the  plaintiff)  belongs  to  a  gang  of  thieves.  He  is  in  partnership  with 
Hi  Shafer.  He  (meaning  Hiram  Shafer)  stole  a  suit  of  clothes,  and  I 
understood  that  Shafer  said  that  D.  C.  Fox  was  in  partnership  with  him." 

By  means  of  the  speaking  of  such  defamatory  words,  the  said  plain- 
tiff has  been  greatly  injured  in  his  good  name  and  character,  to  the 
damage  of  said  plaintiff  $10,000,  for  which  he  asks  judgment. 

Defendant  for  answer  denies  each  and  every  allegation  of  the  peti- 
tion ,except  that  he  referred  to  the  arrest  of  Hiram  Shafer  for  stealing. 

Charge  to  jury. 

Haynes,  J. 

The  words  set  forth  in  the  petition  as  having  been  spoken  of  the 
plaintiff  by  the  defendant  are  actionable  as  they  impute  crime.  As  the 
defendant  by  his  answer  denies  the  speaking  of  the  words  the  plaintiff 
must  prove  the  speaking.  It  is  not  necessary  for  him  to  prove  the 
speaking  of  the  precise  words.  Proof  that  he  spoke  words  substantially 
the  same  in  import  and  meaning  is  sufficient.  He  need  not  prove  the 
speaking  of  all  the  words  said.  It  is  sufficient  to  support  the  action  that 
the  defendant  spoke  such  portion  of  them  as  charged  the  plaintiff  with 
being  a  thief.  The  defendant  does  not  claim  that  the  charge  was  not 
true.  When  false  and  scandalous  words  are  spoken  by  one  person  of 
another  the  law  implies  malice,  and  ii  is  not  permitted  to  prove  as  a 
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defense  to  the  action  that  there  was  no  actual  malice.  It  is  not  a  defense 
that  at  the  time  of  speaking  the  words  the  defendant  stated  that  he  had 
heard  them  from  other  peMons,  and  that  he  had  in  truth  so  heard  them, 
nor  that  he  said  at  the  same  time  that  he  did  not  believe  them.  But  such 
facts  are  proper  to  be  considered  in  assessing  damages. 

The  jury  returned  a  verdict  for  $300  for  the  plaintiff. 

Howard  &  Howard,  for  plaintiff. 

Clay,  contra. 


Conversion. 

tMontgomery  GouDty  Probate,  1806.] 

*Sou)MON  P.  Fox  V.  Daniei#  B.  Oi^dwin. 

1.  BiQHT  or  P088B88101T  IN  Joint  Owners. 

Where  property  is  held  in  common,  it  is  necessary,  in  order  to  sustain  an  ac- 
tion of  conversation,  to  show  that  a  division  has  been  made  by  consent  of  the 
parties  before  suit  was  brought;  otherwise  the  defendant  as  Joint  owner,  has 
a  right  to  possession. 

2,  Gonvebsion  Must  Take  Plage  Betobb  Suit  Ck>M icencbd. 

In  an  action  for  conversion  the  case  must  be  determined  upon  the  facts  as 
they  existed  when  the  suit  was  brought,  and  the  plaintiff  must  show  a  con- 
yersion  before  commencement  of  suit 

Suit  brought  to  recover  $203,  damages  for  the  wrongful  conversion 
of  about  nine  tons  of  hay  belonging  to  plaintiff,  by  defendant,  to  his  own 
use.  Petition  was  filed  on  January  3,  1865,  and  alleges  that  said  hay  was 
raised  upon  the  defendant's  farm  in  the  summer  of  1864,  under  a  contract 
by  which  the  plaintiff  was  to  have  one  half,  and  that  defendant  refused  to 
permit  him  to  enter  and  take  the  same  away.  Defendant  admits  the  con- 
tract, but  denies  that  plaintiff's  half  amounted  to  so  much.  Avers  that 
said  hay  was  held  in  common,  and  there  has  been  no  division,  and  denies 
the  conversion.  It  was  in  evidence  that  a  division  of  the  hay  had  been 
made  by  plaintiff,  but  defendant  offered  testimony  that  he  had  not  as- 
sented to  such  division.  It  was  also  proved  that  on  February  18,  1865, 
after  suit  was  brought,  defendant  sold  all  the  hay  at  a  public  sale. 

Bolton,  J. 

Where  property  held  in  common,  it  is  necessary,  in  order  to  sus- 
tain an  action  for  conversion,  to  show  that  a  division  had  been  made  by 
consent  of  the  parties  before  suit  was  brought,  otherwise  the  defendant, 
as  a  joint  owner,  had  a  right  to  possession.    And  plaintiff  must  also  show 

*For  decisions  of  superior  court,  see  next  two  casea. 
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a  conversion  before  commencement  of  suit.  The  case  must  be  de.^r- 
mined  upon  the  facts  as  they  existed  when  the  suit  was  brought,  and  a 
subsequent  sale  of  conversion,  although  it  might  be  ground  for  another 
action,  would  not  authorize  a  verdict  in  this  case. 

Jury  rettirned  a  verdict  for  $19575  ^or  plaintiff.    Motion  for*  new 
trial  by  the  defendant 


Verdiot. 

[Mont^tnery  Superior  Court,  March.  1866L] 

♦Solomon  P.  Fox  v.  Daniel  B.  Oldwin, 

1.  Whtoe  Verdict  Is  Excessive  Court  Mat  Require  Rescitter. 

Where  it  is  doubtful  whether  a  coDversion  has  been  proven,  and  the  jury  have 
found  that  fact,  a  verdict  will  not  be  disturbed  on  that  ground ;  but  where  the 
damages  are  manifestly  excessive,  by  the  most  liberal  calculation  that  can  be 
made  from  the  evidence,  the  verdict  will  be  set  aside,  unless  the  excess  be  re- 
mitted. 

2.  When  Judgment  for  Costs  Cannot  Be  Recovered. 

In  an  action  for  conversion,  commenced  in  the  superior  court,  where  the  amount 
of  the  judgment  recovered  is  less  than  one  hundred  dollars,  the  plaintiff  cao 
not  recover  a  judgment  for  costs. 

Haynks,  J. 

It  was  doubtful  whether  a  conversion  of  the  hay  by  the  defendant 
before  the  suit  was  brought  had  been  paoved.  but  the  jury  having  found 
that  fact  he  would  not  disturb  their  verdict  on  that  ground.  But  the 
damages  ($195)  were  manifestly  excessively ;  by  the  most  liberal  calcula- 
tion plaintiflf  was  not  entitled  to  more  than  $92.  If  he  would  remit  the 
excess,  the  verdict  might  stand  for  this  amount ;  otherwise  it  would  be 
set  aside  and  a  new  trial  granted.  A  verdict  for  $92,  being  within  tlie 
jurisdiction  of  the  justice,  would  not  carry  costs,  and  plaintiff  could  have 
no  judgment  therefor. 

W.  H.  Beville,  for  plaintiff. 

Young,  contra. 

*For  decision  of  the  probate  court,  see  preceding  case;  see  also  next  caae,  tn 
which  the  court  declines  to  aet  aside  second  verdict  on  ground  of  excessiven^ 


SUPERIOR  AND  OOMMON  PLEAS  COURTS.  139 

Foz  V.  Old  win. 


Verdict. 

[Montgomery  Superior  Court,  1896.] 

♦Solomon  P.  Fox  v.  Daniei,  B.  Oldwin. 

1.    BxcissiVE  Verdict  Wux  Not  be  Set  Asidp.  the  Second  Time. 

One  verdict  having  been  set  aside  by  the  court  as  being  excessive,  a  second 
verdict  for  nearly  the  same  amount  will  not  be  set  aside  for  the  same  rea- 
•on. 

Haynes,  J. 

The  court  having  set  the  verdict  aside  as  being  excessive  and  con- 
trary to  tlic  evidence  produced,  it  thought  that  this  verdict  was  also  ex- 
cessive but  two  juries  having  returned  a  verdict  of  nearly  the  same 
amount,  it  did  not  think  it  would  be  justified  in  setting  aside  this  verdict. 
The  jury  seemed  to  have  received  the  testimony  of  the  Fox  family,  al- 
tliough  it  differed  from  that  which  had*  been  shown  in  the  petition ;  also 
their  testimony  as  to  the  amount  of  hay  per  acre,  viz.,  two  tons  raised  on 
the  land,  when  it  was  shown,  that  for  many  years  previous  the  land  had 
not  produced  over  one  ton  per  acre.  As  to  the  three  tons  of  old  hay 
which  the  two  Olwins  testified  to  that  it  was  to  be  paid  out  of  the  hay 
made  off  of  the  farm  that  season.  The  jury  took  the  testimony  of  Fox 
in  preference  to  theirs,  while  the  court  thought  they  were  entitled  to  the 
most  credit. 

The  motion  for  a  new  trial  therefore  overruled. 

W.  H.  Bellville,  Howard  &  Son,  for  plaintiflf. 

Young  &  Gottschall,  contra. 


Municipal  Corporations — Water  Course. 

[Montgomery  Superior  Court] 

Joseph  Frommell  v.  Dayton  (City.) 

Action  Lies  Against  Cm  for  Obstructions  Placed  in  rrs  Watercoubsbs  bt 
Other  Persons. 

Where  a  city  is  given  a  right  of  way  through  land  for  a  watercourse,  an  action 
will  lie  against  the  city  for  damages  caused  by  an  overflow  of  water  by  reason 
of  obstructions  placed  in  the  watercourse  by  other  persons. 

The  plaintiff  claims  damages  in  the  sum  of  $2,000  of  the  city  in  this 
case,  for  injuries  caused  by  the  overflow  of  water,  in  consequence  of  cer- 
tain culverts  being  out  of  repair  near  his  premises,  in  the  vicinity  of 

^For  previous  decision  of  superior  court  and  for  decision  of  the  probate  court, 
■§•  the  two  preceding  casea. 
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Morrison's  boat  yard.  The  defendant  sets  up  as  one  of  the  defenses  in 
its  answer,  that  the  alleged  damage  **  was  occasioned  by  reason  of  ob- 
structions built  over  said  water  course  by  Thomas  McClure,  and  con- 
tinued by  James  B.  Morrison  and  his  heirs,  as  the  purchasers  from  said 
Thomas  McClure;"  and  that  "McClure  granted  the  right  of  way  for 
said  water  through  his  land  to  the  city,  and  received  the  right  to  his 
dock  yard  at  that  time  erected,  and  that  said  dock  has  become  decayed 
and  obstructs  the  flow  of  water,"  in  this  causing  the  said  damage  to  the 
plaintiff,  to  which  the  said  plaintiff  demurred. 

Haynes,  J. 

The  city  is  liable  for  all  damages  done  by  its  water  course,  and  could 
not  escape  its  responsibility,  by  alleging  that  the  overflow  was  caused 
by  obstructions  placed  there  by  other  persons.  If  the  city  obtained 
the  right  of  way  from  another  party  for  its  water,  they  must  provide 
that  such  passage  be  kept  open  and  remove  all  obstructions  over  or  in 
the  same. 

Nauerth,  for  plaintiff. 

Craighead,  solicitor. 


.   Administrators  Account 

[Montgomery  Commoii  Pleas,  April  Term,  18T2.] 

John  Gallagher  v.  John  M.  Ennis  Adm'^. 

Erroneous  ADMnasTBiiTOB*s  Aocottnt  Mat  be  Opened. 

An  administrator's  account  of  date  1851,  which  is  erroneous  may  be  opened  ap 
in  1872,  although  passed  upon  and  approved  ew  parte  by  the  probate  court, 

Winans,  J. 

This  case  involved  the  settlement  of  Ennis'  accounts  as  administra- 
tor. His  accounts  as  filed  claimed  a  balance  due  him  of  from  $i,6oo  to 
$i,8oo,  to  many  of  his  vouchers  there  being  exceptions.  He  was  ap- 
pointed administrator  in  1849,  ^lade  his  first  settlement  in  1851,  his 
second  settlement  in  1858  and  his  third  in  i860.  The  case  was  heard 
upon  the  report  of  George  W.  Malambre,  master  commissioner,  which 
was  confirmed  by  the  court  in  the  main,  but  overruled  as  to  some  im- 
portant particulars.  One  question  presented  was  whether  the  account 
of  185 1  could  be  opened  up  for  an  error  in  it,  although  the  account  had 
been  passed  upon  and  approved  ex  parte  by  the  probate  court.  This 
was  decided  in  the  affirmative,  rnd  an  error  of  $244  occurring  in  the 
settlement  of  that  account  was  corrected* 
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No  Other  question  of  importance  occurred.  The  balance  found  due 
Ennis  was  $797  without  interest.  There  were  108  vouchers,  one  of  these 
—No.  SS — having  nearly  as  many  items  in  it.  This  voucher  was  for  ex- 
traordinary services  as  administrator. 

Howard  &  Craighead  &  Munger,  for  plaintiff. 

Houk  &  McMahon,  contra. 


Chattel  Mortgage. 

[Montgomery  Superior  Court,  June  Term,  1868.] 

Samu^  a.  Garlough  v.  Joseph  B.  Kendall. 

Chattel  Mortoaov— Descriftiok  of  Pbopebtt. 

Personal  property  in  a  chattel  mortgage  is  sufficiently  described  if  it  refer  to 
its  location,  or  to  such  other  fact  as  will  sufficiently  point  it  out  to  one  seek- 
ing and  making  inquiry  for  it. 

The  petition  avers  that  on  the  28th  of  June,  1867,  George  Haines 
sold  to  James  Hullan  and  William  P.  Bailey  all  the  goods  and  chattels 
belonging  to,  and  being  in  the  Farmers  and  Mechanics  Hotel  in  Dayton. 
That  I^ullen  and  Bailey  paid  part  of  the  purchase  money  and  gave  their 
note  for  the  balance  of  $1,200,  and  secured  the. same  by  a  chattel  mortgage 
upon  the  goods  and  chattels  they  had  bought  of  Haines ;  that  the  chattel 
mortgage  was  filed  in  the  recorder's  office  on  the  2d  of  July,  1867,  the 
note  being  due  on  or  before  the  ist  of  July  1868 ;  that  on  the  13th  of  July, 
1867,  Haines  transferred  the  note  to  the  plaintiff,  together  with  the  mort- 
gae;  that  since  the  assignment  Hullan  and  Bailey  have  paid  $131.30; 
that  the  defendants  all  had  due  notice  of  the  execution  of  the  note  and 
mortgage ;  that  about  the  30th  of  January,  1868,  a  judgment  was  rendered 
by  confession  against  Hullan  and  Bailey  in  favor  of  Kendal,  Moyer, 
Watkins,  et  al.,  and  an  execution  issued  to  the  sheriff,  who  levied  upon 
the  said  goods  and  advertised  ihe  same  for  sale. 

The  plaintiff  says  that  if  the  goods  are  sold  by  the  sheriff  he  will  lose 
his  security,  as  the  goods  are  such  that  he  cannot  identify  them,  and  the 
parties  to  che  mortgage  are  wholly  worthless.  That  because  said  note 
is  not  yet  due  he  has  no  remedy  at  law,  and  he  therefore  asks  an  injunc- 
tion. 

The  defendant  demur  generally  to  the  petition. 

Hayncs,  J. 

The  ground  of  demurrer  assumed  by  counsel  for  defendant  is  that 
the  property  intended  to  be  mortgaged  is  not  so  described  in  the  mort- 
gage as  to  be  susceptible  of  identification,  and  that,  therefore,  the  mort- 
gage conveyed  no  interest  in  any  property.    If  the  mortgage  does  not 
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contain  such  description  of  the  property  or  reference  to  such  facts  and 
circumstances  as  would  enable  one  to  indentify  it,  no  interest  is  passed 
by  the  mortgage.  In  most  cases  it  is  difficult,  if  not  impossible,  to  so 
describe  personal  property  that  it  can  be  identified  without  reference  to 
extraneous  facts,  and  it  is  sufficient  if  such  facts  are  referred  to  in  the 
mortgage  as  designate  the  property  and  enable  anyone  to  identify  it.  It 
is  sufficient  to  refer  to  its  locality  or  to  such  other  facts  as  will  sufficiently 
point  it  out  to  one  seeking  and  making  inquiry  for  it.  A  grantor  of  land 
may  describe  it  as  the  same  that  was  conveyed  to  him,  by  some  person 
whom  he  names,  or  as  having  come  to  him  by  inheritance  from  a  certain 
ancestor,  although  there  is  no  way  to  identify  it,  but  to  inquire  as  to 
what  land  was  so  conveyed  or  descended  to  him.  A  stricter  rule  ought 
not  to  be  applied  to  personal  property.  The  condition  of  the  mortgage 
recites  that  the  mortgagers  had  made  their  note  secured  by  the  mortgage 
and  of  the  same  date  with  it  for  $1,200,  "being  part  of  the  purchase  money 
of  said  property."  This  is  equivalent  to  saying  that  the  property  speci- 
filed  in  the  schedule  to  the  mortgage,  was  the  same  as  that  sold  by  said 
Haines  to  Hullan  &  Bailey.  Slight  inquiries  would  have  been  sufficient 
to  ascertain  that  the  property  .so  sold,  and  therefore  that  mortgaged,  was 
the  fixtures,  furniture,  stores,  etc.,  belonging  to  the  Farmers  and  Mechan- 
ics Hotel  in  Dayton.  The  mortgage  is  held  valid  to  convey  the  property 
mentioned  in  the  petition.  * 

Demurrer  overruled. 

Nolan  and  Conover  &  Craighead,  for  plaintiff;  Boltin»  contra. 


Vendor^s  Liens. 
John  F.  Gerber  v.  Herman  Gerkeic. 

[Montgomery  Superior  Court,  February  Term,  1872.) 

Vendor's  Lien  on  Land  not  Extinguished  bt  Taking  Mortgage. 

A  vendor  has  a  lien  upon  the  land  sold  for  the  purchase  money  while  it  remains 
in  the  hands  of  the  purchaser  or  his  assignee  with  notice,  and  does  not 
waive  or  extinguish  such  lien  by  taking  a  mortgage  upon  the  land  sold,  to  se- 
cure such  purchase  money. 

This  suit  is  brought  under  the  Code  to  quiet  plaintiff's  title  to  lot 
No.  2481  in  Dayton.  Herman  Gerken,  the  defendant,  in  his  answer  and 
cross-petition,  says,  that  on  the  14th  of  September,  1867,  he  bought  a 
note  for  $300  secured  by  mortgage  on  said  lot  and  afterwards  on  the 
9th  day  of  February,  1867.  (?)  he  became  the  owner  by  purchase  of  the 
fee  simple  of  the  premises.  On  the  19th  of  May,  1868,  while  he  held 
title  to  the  lot,  and  was  the  owner  of  said  mortgage,  he  sold  the  lot 
by  deed  containing  covenants  of  seizure  and  general  warranty  to  Henry 
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Gerber,  the  father  of  the  plaintiff,  now  deceased ;  that  it  was  expressly 
agreed  between  defendant  and  said  Henry,  who  then  had  actual  knowl- 
edge of  said  mortgage,  which  still  remained  on  record  uncancelled, 
should  be  held  by  the  defendant  to  secure  the  payment  of  the  sum  of 
$300.  unpaid  purchase  money;  that  said  Henry  afterward  conveyed 
said  premises  to  the  plaintiff,  his  son,  who  had  actual  knowledge  of  all 
the  foregoing  facts.  Defendant  further  avers,  that  his  claim  for  said 
$300  and  interest  was  presented  to  Maria  Gerber,  the  administratrix 
of  said  Henry's  estate,  who  rejected  it ;  that  he  never  took  any  security 
for  said  purchase  money,  other  than  that  above  specified,  and  that  he 
has,  in  addition  to  said  mortgage,  a  vendor's  lien  for  said  balance  of  pur- 
chase money.  He  asks  judgment  against  the  estate  of  Henry  Gerber, 
and  that  the  premises  may  be  sold,  and  the  proceeds  of  the  sale  be  ap- 
plied to  his  claim. 

The  plaintiff  and  the  administratrix  demurr  to  this  answer  and 
cross-petition. 

Lowe,  J. 

The  case  of  Williams  v.  Roberts,  5  Ohio,  35,  is  sufficient  authority 
for  the  proposition  that  the  vendor  has  a  lien  upon  land  sold  for  the  pur- 
chase money,  while  it  remains  in  the  hands  of  the  purchaser  or  his  assig- 
nee with  notice,  and  the  case  of  Boss  v.  Ewing.  17  Ohio,  established  as 
law  in  this  state  the  other  proposition,  that  the  vendor  of  land,  by  taking 
a  mortgage  upon  the  land  sold  to  secure  the  pruchase  money,  does  not 
thereby  extinguish  his  prior  equitable  lien.  These  cases  require  the  de- 
termination of  the  question  raised  by  the  demurrers,  in  favor  of  the  de- 
fendant, Gerken.  His  claim  is  not  only  against  the  property  in  question, 
but  also  against  the  estate  of  Henry  Gerber.  If  the  facts  set  up  in  the  an- 
swer and  cross-petition,  be  proven,  Gerken  will  be  entitled  to  a  decree 
subjecting  the  property  to  the  payment  of  the  debt,  and  a  judgment 
against  the  estate  for  anv  remaining  balance.    Demurrer  overruled. 

Bellville  &  Bellville,'  for  plaintiff. 

Smith  &  Thomas,  contra. 


Pleadings — Bonds — Surety. 

[Montgomery  Superior  Court.] 

Germania  Life  Insurance  Co.  v.  John  Bichweii«Ek. 

1.    Denials  of  Allbgations  in  Petition  Need  not  be  Sepabalett  Stated. 

Denials  of  material  allegations  in  the  petition  are  not  the  defenses  required  b| 
the  code  to  be  separately  stated  and  numbered.  A  single  answer  may  deny  any 
or  all  the  material  allegations  of  the  petition. 
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2.    Oblioob  in  Bond  to  Insubanob  Coicpant  Doing  Business  Ixxegally  Mat 
Set  Up  Such  Fact. 

A  bond  executed  to  an  insurance  compauy  doing  business  illegally  to  pay  over 
money  received,  for  the  company,  is  an  executory  contract,  and  Uie  obligor 
is  not  estopped  from  setting  it  up  because  lie  is  in  pari  delicto. 

8.    Defense  to  Action  on  Agent's  Bond  to  Life  Insubance  Compant. 

In  an  action  by  an  insurance  company  on  a  bond  executed  by  an  agent,  to  pay 
over  moneys  received  for  the  company,  the  fact  that  the  company  was  not 
authorized  by  law  to  issue  or  renew  policies,  or  to  transact  any  insurance 
business  in  Ohio,  because  of  non-compliance  with  the  law  regulating  life  in- 
surance companies  organized  out  of  the  state  of  Ohio,  constitutes  a  sufficient 
defense  to  the  action  . 

4.  Oannot  be  set  up  that  Thet  Webe   Infobmed  that  Theib   Agent   Owed 
Nothing. 

In  such  action  the  agent's  sureties  cannot  set  up  as  a  defense  the  facts  that  be- 
fore their  principal  resigned,  they  applied  in  person  to  the  general  agent  of  the 
plaintiff  for  information  respecting  the  agents  accounts,  for  the  purpose  of  tak- 
ing steps  to  secure  themselves  for  any  deficiency  in  his  accounts  so  that  they 
might  take  steps  to  secure  themselves,  and  were  informed  that  their  principal 
was  not  indebted ;  for  money  might  afterwards  have  come  into  his  hands  for 
which  he  had  not  accounted. 

5.  SuBETiES  not  Liable  Afteb  His  Agency  Ceases. 

The  sureties  of  an  agent  of  an  Insurance  company  are  not  liable  for  moneys  re- 
ceived by  him  after  he  ceases,  under  the  laws  regulating  insurance  companies 
organized  out  of  the  state  of  Ohio,  to  be  such  agent. 

The  plaintiff  says  that  it  is  an  association  incorporated  under  the 
laws  of  New  York,  and  has  fully  complied  with  the  requirements  of  the 
existing  laws  of  Ohio,  relating  to  foreign  insurance  companies,  and 
alleges  that  said  defendants  on  May  28,  1866,  made  their  certain  obliga- 
tion in  writing  and  delivered  the  same  to  plaintiflf,  and  thereby  jointly 
and  severally  bound  themselves,  their  heirs,  executors  and  administra- 
tors to  pay  to  said  company,  its  successors  or  assignees  the  sum  of  $2,000, 
upon  condition  that  as  John  Bichweiler  had  been  appointed  by  said  com- 
pany as  its  agent  for  Dayton,  now  if  said  Bichweiler  shall  faithfully  dis- 
charge his  duties  as  agent  and  shall  pay  over  all  monies  belonging  to  the 
company  then  the  obligation  to  be  void.  John  Bichweiler  resigned  his 
agency  October  15,  1867,  which  resignation  was  immediately  accepted, 
and  thereupon  plaintiff  demanded  of  Bichweiler  that  he  pay  over  all 
moneys  belonging  to  the  company,  which  he  refused  to  do. 

Plaintiff  says  that  Bichweiler  has  collected  and  received  for  said 
company  and  still  retains  in  his  possession  the  sum  of  $848.74. 

Judgment  asked  for  $848,74  and  interest  from  October  15,  1867. 

Bichweiler  for  a  first  answer  denies  that  the  plaintiff  had  complied 
with  the  laws  of  Ohio,  regulating  foreign  insurance  companies.  He 
denies  that  he  is  in  any  way  indebted  to  the  plaintiff,  or  that  he  has  money 
in  his  hands  belonging  to  it.  He  says  he  has  fully  accounted  for  ail 
monies  of  the  plaintiff  coming  into  his  hands  which  it  had  a  right  to  de- 
mand of  him. 

For  the  second  answer,  says  that  the  money  which  the  plaintiff  says, 
has  not  been  fully  accounted  was  all  received  by  him  after  April  17,  1868, 
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for  life  insurance  policies  or  renewals  issued  by  him,  after  that  date,  acting 
as  agent.  He  alleges  tliat  the  plaintiff,  up  to  October  3,  1867,  from  said 
previous  date,  was  not  authorized  by  law  to  issue  or  renew  policies,  or 
to  transact  any  insurance  business  in  this  state,  because  it  had  not,  up  to 
said  date,  complied  with  the  law  regulating  life  insurance  companies 
organized  out  of  the  state  of  Ohio.  And  plaintiff  had  not,  up  to  the  com- 
mencement of  this  suit,  authority  to  transact  business  in  any  other 
county  of  this  state  cxcepi  Hamilton  county. 

Defendant  says  he  was  ignorant  of  the  passage  of  the  law,  and  was 
acting  for  the  plaintiffs  in  good  faith,  believing  that  he  had  a  right  to  do 
so,  and  not  knowing  the  contrary  until  so  informed  by  counsel.  He  says 
his  action  was  illegal,  and  that  the  plaintiff  if  it  had  any  honesit  claim 
against  him  could  not  recover. 

Defendants  Wiggim  &  Dickey  for  a  first  answer,  deny  that  the 
plaintiff  has  at  any  time,  complied  with  the  existing  laws  of  the  state  in 
reference  to  foreign  life  insurance  compaines ;  they  deny  that  Bichweiler 
had,  at  the  commencement  of  this  suit,  any  sum  of  money  in  his  hands 
belonging  to  the  plaintiff. 

For  a  second  answer,  they  say  that  they  signed  the  bond  upon  which 
this  suit  is  brought,  without  any  consideration,  but  simply  as  sureties  for 
Bichweiler.  Before  Bichweiler  resigned,  they  applied  in  person  to  the 
general  agent  of  the  plaintiff  for  information  in  regard  to  Bichweiler's 
accounts,  for  the  purpose  of  taking  steps  to  secure  themselves  for  any 
deficiencty  in  his  accounts.  They  were  informed  that  B.  was  not  indebted 
in  any  sum  whatever.  At  this  time,  Bichweiler  had  money  and  other 
property  sufficient  to  secure  them,  and  that  they  would  have  taken  steps 
to  secure  themselves,  had  they  been  informed  of  any  deficiency.  When 
they  learned  that  the  plaintiff  claimed  that  a  balance  was  due,  Bichweiler 
had  disposed  of  said  money  and  property  except  $100  now  in  their  pos- 
session, and  they  no  longer  had  the  opportunity  to  secure  themselves. 

For  a  third  answer  they  allege  that  all  the  money  which  came  into 
Bichweiler's  hands  at  any  time  belonging  to  plaintiff  was  for  life  insurance 
affected  by  him  pretending  to  act  as  plaintiff's  agent  or  for  renewals  of 
old  policies,  and  that  by  the  laws  of  Ohio,  Bichweiler  ceased  to  be  the 
agent  on  and  after  April  17,  1867,  and  was  never  reappointed ;  that  all  the 
alleged  moneys  for  which  it  sues  was  received  by  B.  after  that  date,  for 
life  insurance  policies  issued  or  renewed  by  him. 

The  fourth  answer  is  similar  to  the  third. 

The  plaintiff  files  a  motion  and  demurrer  to  all  these  answers. 

HaynES,  J. 

Denials  of  material  allegations  in  the  petition  are  not  the  defenses 
required  by  the  code  to  be  separately  stated  and  numbered.  A  singk* 
answer  may  deny  any  or  all  the  material  allegations  of  the  petition.  The 
defendant  may  set  up  the  matter  of  his  defense  numbered  two  as  a  de- 

10  Mont 
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fense  to  the  action.  As  his  contract  to  pay  over  tl:c  money  received  for 
the  company  is  executionary,  imdcr  a  decision  of  the  Supreme  Court,  he 
is  not  estopped  from  setting  it  up,  because  he  is  in  paci  delicto.  The 
statements  of  the  answer  show  the  transactions  of  the  company  through 
their  agent  the  defendant,  to  have  been  illegal,  and  constitute  a  sufficient 
defense.  The  defense  numbered  two,  filed  by  Wiggini  and  Dickey,  is 
insufficient.  The  statement  of  the  general  agent  might  have  been  true 
when  made,  and  money  may  have  afterwards  come  into  the  hands  of  Bich- 
weiler,  for  which  he  has  not  accounted. 

The  statement  of  the  third  defense  that  after  the  making  of  the  bond, 
and  upon  April  17,  1867,  by  the  law  of  Ohio,  Bichweiler  ceased  to  be 
agent,  and  was  not  reappointed,  and  that  the  money  did  not  therefore 
come  into  his  hands  as  the  proper  agent  of  the  company,  is  deemed 
sufficient  on  general  demurrer.  It  is  thought  that  the  effect  of  the  law  of 
April  1867,  was  to  terminate  his  agency,  or  at  least  his  power  to  act  as 
asfent,  until  the  plaintiff  had  complied  with  that  law.  The  same  reason- 
ing will  apply  to  the  fourth  defense. 

Motion  overruled.  Demurrer  sustained  as  to  the  second  defense, 
and  overruled  as  to  third  and  fourth. 

Naureth  and  Conover  &  Craighead,  for  plaintiff. 

Houk  &  McMahon,  contra. 


Contract 

[Montgomery  Superior  Conrt.] 

Daniel  Getter  v.  Michael  W.  Marker. 

Deed  Presumed  to  Contain  Whole  Contract  por  Sale  of  Land. 

In  an  action  on  a  contract  for  the  sale  of  land  and  to  build  a  miU  and  certain 
improvements,  the  deed  made  in  pursuance  of  such  contract  is  presumed  in 
law  to  contain  the  whole  contract  between  the  parties,  and  to  shut  out  all 
proof  of  anything  prior  or  concurrent,  that  passed  between  the  parties  except 
what  waa  contained  in  the  deed. 

Heard  on  motion  to  rule  out  the  plaintiff's  testimony. 

Suit  for  damages  by  plaintiff  against  defendant  on  the  follovring 
facts.  Plaintiff  says  that  in  May,  1864,  defendant  sold  plaintiff  4J  acres 
of  land,  and  mill  privileges,  and  agreed  to  build  a  mill  on  it,  with  certain 
improvements.  Mill  was  built,  but  not  according  to  contract,  and  that  he 
was  damaged  to  the  amount  of  $1,000. 

Defendant  denies  the  agreement  to  build  the  mill.  Plaintiff  intro- 
duced himseK  as  a  witness  and  swore  to  the  following  facts :  That  in 
May,  1864,  Marker,  (owner  of  the  4!  acres,  having  a  contract  with 
Kaucher  to  build  a  mill  thereon,)  sold  the  same  to  the  plaintiff.  Getter, 
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for  $3,2CK),  Marker  agreeing  that  the  mill  should  be  finished  according  to 
the  contract  between  him  and  Kaucher.  That  in  a  few  days  Getter  took 
possession,  paid  some  money,  and  on  May  24,  1864,  Marker  executed  an 
ordinary  deed  for  the  land,  and  mill  privilege,  with  the  usual  covenants 
of  warranty,  and  received  his  purchase  money.  Kaucher  went  on  and 
finished  the  mill,  but  not  according  to  contract. 

The  counsel  for  defendant  moved  to  rule  out  the  testimony  of  plain- 
tiff, and  made  the  two  following  propositions : 

1st.  That  the  contract  sued  upon,  being  for  the  sale  of  land,  as  well 
as  the  building  of  the  mill,  and  being  entire  and  for  a  gross  sum  of  $3,200, 
not  apportioned  by  the  parties,  was  void  because  a  part  of  it  was  within 
the  statute  of  frauds  (the  sale  of  land  requiring  a  writing  to  transfer  it), 
although  the  void  part  of  the  contract  was  subsequently  executed. 

2.  That  the  deed  by  Marker  to  Getter  on  May  24,  1864,  is  presumed 
in  law  to  contain  the  whole  contract  between  the  parties,  and  to  shut  out 
all  proof  of  any  thing  prior  or  concurrent,  that  passed  between  the  parties, 
but  what  continued  in  the  deed ;  and  the  deed  containing  no  agreement 
to  put  or  furnish  such  a  mill,  no  other  proof  was  allowable. 

Havnes,  J. 

Motion  sustained  and  all  testimony  of  plaintiff  ruled  out  upon  the 
second  point  without  passing  upon  the  first  point  made  above.    The  jury 
having  no  evidence  for  plaintiff,  returned  a  verdict  for  defendant. 
•  Howard  &  Son,  for  plaintiff. 
Houk  &  McMahon^  contra. 


Deeds— Pt'oof  of. 

[Montgomery  Superior  Court) 

Samuel  Geyer  v.  Isabella  Bell. 

1.  CERTiriED  Copt  of  Deed  Prima  Facie  Proof  of  I^tle. 

a  prima  facte  case  of  title  is  made  out  by  the  plaintiff  by  the  production  of  a 
certified  copy  of  his  deed. 

2.  Deed  Prima  Facie  Evidence  of  Consideration  Named  Therein. 

Where  plaintiff  and  defendant  claim  title  from  a  common  source,  and  the  plain- 
tiff is  a  bona  fnU:  pi'rrjinspr.  without  notice  of  a  deed  made  to  the  defendant 
and  not  recorded  within  six  months,  as  required  by  statute,  the  deed  to  the 
plaintiff  is  prima  facie  evidence  that  the  consideration  therein  mentioned 
passed. 

8.    Witnesses  to  liOST  Deed  Mi-st  Prove  it. 

If  a  deed  be  lost  or  destroyed,  the  witnesses  thereto  must  be  brought  before  the 
court  to  prove  the  execution  thereof ;  and  if  they  be  dead,  or  beyond  the  reach 
of  process,  such  facts  must  be  established. 

4.     Adverse  I'ossession  Determined  nv  .Titry. 

The  (jucstion  of  adverse  possession  is  to  be  determined  by  the  jury. 
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The  testimony  in  this  case  finished  and  the  arguments  of  counsel 
heard. 

The  court  charged  the  jury,  that  it  was  incumbent  upon  the  plain- 
tiff to  prove  his  title ;  that  he  had  made  out  a  prima  facia  case  by  present- 
ing the  certified  copy  of  his  deed.  The  parties,  it  was  admitted,  claimed 
title  from  a  common  source.  If  a  deed  was  made  to  the  defendant  and 
not  recorded  within  six  months,  as  required  by  the  statutes,  and  the  plain- 
tiff was  a  bona  fide  purchaser,  without  notice  that  the  deed  was  void,  and 
the  consideration  mentioned,  the  deed  to  plaintiff  was  prima  facia  evi- 
dence that  such  consideration  passed.  That  if  the  deed  to  Isabella  Bell 
was  lost  or  destroyed,  the  witnesses  to  the  deed  must  be  brought  before 
the  court  to  establish  the  execution  of  such  a  deed,  and  if  they  were  dead 
or  beyond  the  reach  of  process  from  this  court,  such  facts  must  be  es- 
tablished. That  in  the  opinion  of  the  court,  the  whole  case  turned  upon 
the  question  whether  or  not  any  consideration  passed  from  the  plaintiff 
to  his  father.  As  to  the  adverse  possession  claimed  by  defendant,  the 
court  thought  it  had  not  been  established,  but  that  was  for  the  jury  to  de- 
termine. 

The  jury,  after  a  short  deliberation,  returned  a  verdict  of  the  de- 
fense. 

Young  &  Gottschall,  for  plaintiff. 

S.  B.  Gunckel,  contra. 


Verification. 

[Montgomery  Superior  Court,  December  Term,  1871.1 

Rhoda  Gilbert  v.  Joseph  Cavender. 

PBTrrioN  Will  be  Stricken  from  Files  if  Verification  is  Defective. 

Where  the  name  signed  to  the  verification  of  the  petition  is  so  different  from  that 
named  as  plaintiff  in  the  petition,  that  it  does  not  appear  from  the  facta 
before  the  court  that  it  is  the  plaintiff  named,  the  petition  wiU  be  stricken 
from  the  files  for  want  of  proper  verification. 

Motion  to  strike  petition  from  the  files  for  want  of  proper  verifica- 
tion. 

Suit  is  brought  in  the  name  of  Rhoda  Gilbert  The  petition  is 
sworn  to  by  "Rhoda  Jane  Gilbroch." 

.  Lowe,  J. 

The  defendant  has  a  right  to  demand  that  the  petition  shall  be  veri- 
fied by  the.  oath  of  the  plaintiff,  and  it  does  not  appear  from  the  facts  be- 
fore the  court,  that  "Rhoda  Jane  Gilbroch/'  who  makes  the  affidavit,  is 
the  "Rhoda  Gilbert"  who  brings  the  suit. 

Motion  granted. 

Conover  &  Craighead,  for  plaintiff, 

,  for  defendant. 
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Judicial  Sales. 

[Montgomery  Superior  Court.] 

James  A.  Gilbert  v.  A.  J.  ARMSTRONa 

Bulk  of  Caybat  Bmftob  Applies  in  all  Judicial  Sales. 

The  rule  of  caveat  emptor  applies  in  all  ita  force  to  all  judicial  sales,  and  a  de- 
fect of  title  in  part  or  in  whole  of  the  property  sold  is  no  reason  for  setting 
aside  a  sale  which  has  been  fairly  made. 

This  was  a  foreclosure  of  a  mortgage,  and  the  property  was  sold  to 
Woodward.  After  the  confirmation  of  the  sale,  and  a  subsequent  term, 
Woodward  moved  the  court  to  set  aside  the  sale,  because  the  whole  lot 
had  been  advertised  to  be  sold,  and  at  the  time  of  the  sale  it  was  represen- 
ted to  be  forty-five  feet  wide,  when  in  fact  fourteen  feet  had  been  con- 
veyed to  the  city  for  part  of  a  street,  leaving  but  thirty-one  feet  in  width. 

Haynes,  J. 

Where  there  is  no  fraud  upon  the  part  of  the  Sheriff  or  auctioneers, 
or  of  any  other  person;  the  sale  regularly  made  upon  execution  "a  sale  by 
a  Sheriff  excludes  all  warranty.  The  purchaser  takes  all  the  risks.  He 
buys  on  his  own  knowledge  and  judgment,  caveat  emptor  applies  in  all  its 
force  to  him.  If  this  was  not  the  law,  and  execution,  which  is  the  end  ot 
the  law,  would  only  be  the  commencement  of  a  new  controversy."  De- 
fect of  title  in  part  or  in  whole^  is  no  reason  for  setting  a  sale  aside,  which 
has  been  fairly  made.  Vattier  v.  Lytles',  executors,  6  O.  R.,  p.  411,  re- 
ferred. 

Motion  overruled. 

S.  B.  Jackson,  for  Gilbert. 

J.  A.  Jordan,  for  Woodward. 


Partition. 

[Montgomery  Superior  Court,  March  Term,  1867.] 

Deua  Gram  v.  Edward  Smith. 

IlCPBOVEirENTS  BELONO  TO  TENANT  IN  COMMON  MAKING  ThEIC. 

Where  one  purchases  the  undivided  interest  of  a  tenant  in  common  in  real  estate, 
he  Btanda  in  the  same  relation  to  the  other  tenants  in  common,  in  reference  to 
the  improvements,  as  the  formed  owner,  and  under  the  well  settled  principle 
in  equity,  the  part  improved  by  a  tenant  at  his  own  expense,  upon  partition, 
will  be  set  off  to  him,  if  practicable;  and  if  the  premises  are  sold,  then  the 
tenants  making  the  improvements  is  entitled  to  pay  for  the  same. 

The  petition  sets  forth  that  the  plaiiiliff  is  the  owner  of  one  undi- 
vided half  of  a  certain  tract  of  land,  and  that  Edward  Smith  is  a  tenant 
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in  common  with  her  in  said  premises;  that  in  1861  David  Gram,  son  ol 
the  plaintiff,  was  the  owner  of  one  undivided  one-half  of  said  premises, 
and  that  he  occupied  the  same  with  the  plaintiff;  that  it  became  neces- 
sary to  have  a  house  built  on  the  premises  for  a  residence  for  the  plain- 
tiff and  her  son,  and  that  it  was  agreed  that  the  plaintiff  should  build  the 
house  and  own  the  same  herself.  That  pursuant  to  the  agreement  a 
house  was  built.  About  i860  David  Gram  mortgaged  his  half  of  the 
premises.  In  1866  the  interest  of  David  Gram  was  sold  to  Edward 
Smith,  who,  at  the  time  of  purchasing,  had  notice  that  the  plaintiff  held 
a  claim  against  said  property  for  the  improvements  thereon,  and  that  the 
plaintiff  claimed  the  residence  and  the  land  on  which  it  stood. 

The  plaintiff  asks  that  partition  be  made  of  said  premises ;  that  the 
part  of  said  premises  may  be  assigned  to  her  on  which  she  made  the  im- 
provements, and  that,  in  making  partition,  the  commissioners  be  or- 
dered to  look  only  to  the  land  and  divide  it  without  regard  to  the  im- 
provements made  by  her,  so  that  she  may  have  her  full  share  of  the  land 
and  the  benefit  of  the  improvements  made  by  her. 

The  defendant  for  answer,  admits  that  he  is  tenant  in  common  with 
the  plaintiff,  but  denies  that  he  had  any  knowledge  of  any  agreement  be- 
tween the  plaintiff  and  David  Gram,  in  reference  to  improvements  on 
said  premises,  and  denies  that  he  had  legal  notice  of  any  claim  of  the 
plaintiff  to  more  than  the  undivided  half  of  said  premises. 

Haynes,  J. 

Smith  stands  in  the  same  relation  to  the  plaintiff,  in  reference  to  the 
improvements,  as  the  son..  It  is  a  very  well  settled  principle  in  equity, 
that  that  part  of  the  premises  which  has  been  improved  by  a  tenant  in 
common,  upon  partition  shall  be  set  off  to  the  one  making  the  improve- 
ments, if  practicable.  If  the  premises  are  sold,  then  the  tenant  making 
the  improvements,  is  entitled  to  pay  for  the  same.  The  commissioners 
in  this  case  will  set  off  to  the  plaintiff  that  part  of  the  property  improved 
by  her,  without  reference  to  the  improvements,  if  practicable.  If  the 
premises  are  sold,  she  is  to  receive  payment  for  the  improvements. 

John  Howard  &  Son,  for  plaintiff. 

Nolaiij  contra. 
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Contract. 

[Montgomery  Superior  Court.] 

Grimes  &  Keifer  v.  F.  Parrott  &  Son. 

Vendob  of  Goods  Liable  for  Damages  Resulting  from  Misrepresentations. 

Where  plaintiffs  bargained  with  defendants  to  buy  of  them  all  their  interest  in  a 
quantity  of  flaxseed,  loaned  for  them  by  their  agents  at  L,  and  also  all  their 
right  and  interest  in  the  contracts  for  the  crops  of  the  same;  and  for  loaning 
which  and  <-ollectin?  tlie  crop  therefrom,  the  defendants  falsely  and  fraudu- 
dently  represented  (hat  (hey  had  contracted  with  said  agents  to  pay  them  a 
commission  of  VIV2  cents  r>er  bushel  only;  when  they  well  knew  they  had 
contracted  to  pay  said  n;:«Mjis  n  cuiiunisMlon  of  12^!  cents  per  bushel  over  and 
above  the  commission  paid  to  sub-agents,  or  *'as  much  as  any^dy  else  would 
pay  them/'  and  plaintiff  is  compelled  to  pay  more  than  12Mi  cents  per  bushel 
in  compliance  with  such  contract,  he  may  recover  the  excess  from  defendant* 

The  plaintiffs  say  that  on  the  29th  of  July,  1867,  they  bargained  with 
the  defendants  to  buy  of  them  afl  their  rig^ht  and  interest  in  132,340  bush- 
els of  flaxseed,  loaned  for  them  by  their  agents,  W.  P.  &  E.  P.  Gallup, 
of  Indianapolis,  and  also  all  their  right  and  interest  in  the  contracts  for 
the  crops  of  the  same;  and  for  loaning  which  and  collecting  the  crops 
therefrom,  the  defendants,  then  falsely  represented  that  they  had  con- 
tracted with  W.  P.  &  E.  P.  Gallup  to  pay  to  them  a  commission  of  12  1-2 
cents  per  bushel  only;  when  they,  the  defendants,  then  well  knew,  that 
they  had  contracted  and  agreed  to  pay  W.  P.  ^  E.  P.  Galli^>  a  commis- 
sion of  1254  cents  per  bushel  over  and  above  the  commsission  paid  to 
sub  agents,  or  "as  much  as  anybody  else  would  pay  them,"  and  that  the 
plaintiffs,  confiding  in  the  truth  of  said  representations  and  believing 
that  the  defendants  had  contracted  to  pay  to  W.  P.  &  E.  P.  Gallup  a 
commission  of  le^  cents  only,  agreed  to  pay  for  said  loans  and  con- 
tracts, and  did  pay  therefore  to  defendants  the  sum  of  $4,380. 

Damages  laid  at  $1,640. 

The  defendants  deny  that  they  had  agreed  to  pay  to  W.  P.  &  E.  P. 
Gallup  a  commission  of  any  more  than  twelve  and  a  half  cents  per  bushel, 
and  they  deny  that  Gallups  were  entitled  to  any  more  commission  for 
themselves  and  sub-agents  than  twelve  and  a  half  cents  per  bushel ;  and 
they  deny  that  they  knew  that  Gallups  claimed  a  right  to  more  than 
twelve  and  a  half  cents  per  bushel  for  themselves  and  sub-agents ;  and 
they  deny  that  they  falsely  represented  to  plaintiffs  at  the  time  of  making 
the  contract,  or  at  any  other  time;  that  they  had  agreed  to  pay  only 
twelve  and  a  half  cents  per  bushel  to  Gallups ;  and  they  aver  that  they 
believed  then,  and  believe  now,  that  Gallups  were  entitled  to  only  twelve 
and  a  half  per  cent  per  bushel. 

They  aver  that  they  bargained  and  sold  said  contracts  for  the  flax- 
seed by  a  contract  in  writing,  a  copy  of  which  is  as  follows : 
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Dayton,  Ohio,  July  29,  1867. 

"Messrs.  Grimes  &  Keifer,  bought  of  T.  Parrott  &  Son,  45.12  bu«1 
els  of  flaxseed,  loaned  by  Shanklin  &  Young,  Pendleton,  Ind.,  and  cor. 
tracts  for  crops  of  same  at  market  price.  77.01  bushels  loaned  by  sam. 
and    crop    contracted    at    $1.75.      134-37    bushels    loaned    by    Avei> 
&  Pierce,  Union  Ind.,  and  crop  contracted  at  market,  78.35  bushels 
by    same,    crop    engaged    at    $1.75.     339.09    bushels    loaned    by    W. 
P.  &  E.  P.  Gallup,  Indianapolis,  and  crop  contracted  at  market.  984.31 

bushels  loaned  by  same,  and  crop  at  $1.75.    1659.13  bushels $5,500.00 

In  consideration  of  which  we  assign  all  our  right  and  interest  in  the  said 
loans  and  contracts  to  Messrs.  Grimes  &  Keifer,  who  agree  to  pay  all 
charges  and  commissions  for  bringing  the  said  crops  for  their  account, 
and  to  furnish  the  above  named  agents  with  sacks,  and  money  to  buy  and 
move  said  crop. 

T.  PARROTT  &  SON/' 

Messrs.  Grimes  &  Keifer  to  T.  Parrott  &  Son : 

To  amount  of  bill  of  loaned  seed $5>500 

To  amount  paid  Gallups' 2,982 

To  amount  paid  Avery  &  Pierce 100 

To  amount  paid  Shanklin  &  Young 550 


$9,382 
••Received  payment,  July  29,  1869, 

T.  PARROTT  &  SON.*' 

No  other  contract  was  made  with  plaintiff  touching  said  seed  or  said 
contract  with  Gallup. 

Charge  to  jury. 

Haynhs,  J. 

It  is  admitted  in  this  case  that  E.  A.  Parrott,  of  the  firm  of  T.  Par- 
rott &  Son,  in  the  sale  to  plaintiffs  did  represent  that  the  commission  to 
be  paid  to  the  Gallups,  was  12^  cents  per  bushel.  The  first  inquiry 
then  is,  was  there  a  contract  by  which  a  larger  commission  was  to  be 
paid.  If  there  was  no  contract  actually  concluded,  and  the  customary 
commission  was  no  greater  than  12^  cents,  no  inquiry  could  have  re- 
sulted from  the  representation,  and  there  can  be  no  recovery.  As  the 
contract,  if  any  was  concluded  was  made  by  correspondence  through  let- 
ters and  for  its  proper  construction  depends  upon  proof  of  the  usages 
of  the  trade,  and  of  the  technical  meaning  of  certain  terms  employed, 
the  jury  must  determine  its  proper  construction  and  effect.  If  a  con- 
tract for  a  higher  rate  existed,  the  next  question,  did  the  defendants 
knowingly  and  fraudulently  make  the  misrepresentation.  It  must  not 
only  have  been  false,  but  wilfully  and  fraudulently  false,  or  made  in 
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such  gross  and  careless  ignorance  of  the  facts  that  the  defendants  were 
not  justified  in  making  it.  If  the  contract  was  capable  of  different  rea* 
sonable  constructions,  and  the  defendants  could  have  reasonably  con- 
strued it  to  mean  that  only  I2j4  cents  was  to  be  paid,  and  iid  honestly 
so  construe  it,  they  cannot  be  held  liable,  although  their  construction 
was  not  the  true  one  and  the  one  to  be  put  upon  it  in  court,  unless  they 
concealed  some  important  fact.  If  the  contract  was  capable  of  two  con- 
structions, and  the  defendants  or  either  of  them  knew  (for  the  knowledge 
of  one  partner  is  chargeable  to  all)  that  the  Gallups  claimed  a  difTerent 
construction  from  theirs,  and  contended  for  a  larger  commission  than 
that  which  the  defendants  admitted  and  represented  was  to  be  paid  to 
the  latter,  that  was  a  fact  which  should  have  been  communicated  to  the 
plaintiffs,  and  the  defendants  are  liable  in  damages  for  any  injury  re- 
sulting from  their  concealment. of,  or  failure  to  communicate  such  facts. 

The  jury  returned  a  verdict  for  the  plaintiff  for  $1,721.05,  and  in- 
terest from  November  i,  1869. 

Howard  &  Howard,  attorneys  for  plaintiffs, 

Jordan  &  Thomas,  contra. 


Sureties, 

[MoDtsomery  Superior  Coart] 

H.  Groby  &  Co.  v.  Wm.  J.  Lam  ME  ET  au 

Question  as  to  Which  of  Defendants  are  Sureties  Oannot  be  Settled  in  Suit 
ON  Note. 

Where  in  an  action  upon  a  joint  and  several  promissory  note,  the  court  refuses 
the  request  to  ceitify  on  the  records  which  are  sureties,  and  there  is  a  serious 
controversy  between  t*io  defendants  upon  that  fact,  the  parties  will  be  rele- 
gated to  determine  such  controversy  to  a  suit  brought  especially  for  that  pur- 
pose. 

Suit  upon  a  joint  and  several  promissory  note  for  $1.856 — ^signed 
by  Wm.  J.  Lamme,  Ed.  Andrews,  Henry  Hilgefort  and  John  Mills. 
Hilgefort  and  Andrews  filed  an  answer  and  cross-petition  setting  up  that 
Lamme  and  Mills  were  the  principal  debtors,  and  they  (Hilgefort  and 
Andrews)  were  simply  their  sureties.  They  asked  that  these  facts  be 
certified  on  the  records,  and  that  Mills  and  Lamme  be  ordered  to  pay  the 
debt.  Plaintiffs  applied  for  judgment  by  default  against  all  the  parties, 
and  upon  it  being  made  to  appear  to  the  court  that  there  was  a  serious 
controversy  between  the  defendants,  and  that  the  claim  of  Hilgefort  and 
Andrews  was  contested  by  one  of  the  other  makers  of  the  note.  Judg- 
ment was  rendered  against  all  the  parties  without  certifying  that  any  of 
thfem  occupied  the  position  of  surety  upon  the  note.  On  the  same  day, 
June  3,  1871,  Hilgefort  and  Andrews  moved  for  a  new  trial  upon  the 
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grounds  that  the  finding  and  judgment  were  contrary  to  law,  and  that 
the  court  erred  in  failing  to  certify  that  they  were  sureties. 

Lowe,  J. 

The  controversy  between  the  makers  of  the  note  could  not  be  well 
and  conveniently  settled  in  the  original  action,  unjustly  delaying  plain- 
tiff, and  that  the  better  practice  is  to  determine  such  a  controversy  by  a 
suit  brought  especially  for  that  purpose. 

Motion  denied. 

Jordan,  for  motion. 

Haynes,  contra. 


Alteration  of  Notes. 

[Montgomery  Superior  Ck>urt.] 

Daniel  Grosvener  v.  Baer  &  BRa 

Notes  Altered  After  Delfvert  are  Void. 

Where  notes  after  being  executed  and  delivered,  were,  without  authority  or 
consent  of  the  defendants,  fraudulently  altered  by  insertin  gthe  words  "from 
date  payably  annually"  in  each  of  them  immediately  before  the  signature  of 
the  ^defendants,  no  recovery  can  be  had  thereon. 

This  suit  was  brought  upon  five  promissory  notes,  dated  June  lo, 
1851,  executed  by  Baer  and  Brother,  to  A.  B.  Cramer,  and  were  by  in- 
dorsement transferred  to  the  plaintiif  in  this  action.  The  notes  were 
given  for  the  aggregate  sum  of  $1,520.91,  but  by  credits  on  the  notes, 
the  amount  sued  for  was  $746.  20. 

The  defendants  for  answer  say  that  certain  notes  corresponding  in 
amount  and  date,  with  those  sued  upon  were  by  them  executed  and  made 
payable  to  A.  B.  Cramer,  which  notes  after  being  executed  and  delivered 
were  without  authority  or  consent  of  the  defendants,  fraudulently  al- 
tered by  inserting  the  words  **from  date  payable  annually"  in  each  of  them 
immediately  before  the  signature  of  the  defendants.  The  defendants  say 
that  the  alterations  are  material,  and  that  the  notes  altered  as  aforesaid 
are  the  ones  sued  on  herein. 

Charge  to  jury. 

Haynes,  J. 

The  question  presented  was  one  entirely  of  fact.  Tf  the  notes  were 
altered  as  alleged  in  the  answer  of  the  defendants,  the  plaintiff  could  not 
recover,  if  the  notes  were  not  altered  the  plaintiff  ought  to  recover. 

The  jury  returned  a  verdict  for  the  defense. 

Howard  &  Son,  plaintiff. 

Conover  &  Craighead,  contra. 
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Dower. 

[Montgomery  Superior  Court] 

♦Margaret  Gwinner  v.  Fred'k  Gwinner. 

Wm  Abandoned  Who  Commits  Adultebt  not  Barred  of  Doweb. 

Where  the  husband  separates  from  and  abandons  his  wife,  and  she  thereafter 
commits  adultery  with  another  man.  she  will  not  be  barred  of  her  right  of  dower 
under  the  statute. 

The  petition  sets  forth  that  the  plaintiff,  on  the  8th  day  of  April,  1844, 
was  married  to  Arnold  Gwinner,  and  that  her  husband  died  in  October, 
1862,  and  asks  that  dower  may  be  set  off  to  her  in  certain  tracts  of  land 
described  in  the  petition,  and  now  owned  by  the  several  defendants. 

Frederick  Pansing  and  wife,  and  Lewis  Gwinner,  set  up  for  answer 
that,  in  1847,  ^^^  plaintiff,  wilfully  abandoned  her  husband,  and  lived  in 
adultery  with  sundry  men,  and  that  Arnold  Gwinner  never  became  recon- 
ciled to  the  plaintiff,  and  that  plaintiff  ought  not  to  have  dower  in 
premises  claimed  by  them. 

The  answers  of  William  McAnany,  and  John  Kunz  ask  that  if  the 
plaintiff  is  entitled  to  dower,  she  may  be  compelled  to  take  it  out  of  lands 
now  held  by  the  children. 

The  plaintiff  demurs  to  tlie  answer  of  John  Kunz,  and  also  moves  the 
court  to  strike  the  answer  of  William  Ananv  from  the  files  for  want 
of  a  proper  verification,  and  replies  to  tlic  answer  of  Frederick  Pansing 
and  wife  and  Lewis  Gwinner,  and  denic-  that  she  abandoned  her  husband 
in  1847,  ^"^  lived  in  the  state  of  adultery  with  sundry  men.  That  from 
the  time  of  their  marriage  until  1849,  when  her  husband  abandoned  her 
in  Germany  and  came  to  America  with  another  woman,  they  lived  to- 
gether as  man  and  wife. 

Havnes,  J. 

In  1847  it  appears  that  Arnold  Gwinner  left  his  family  in  Germany 
and  came  to  the  United  States,  to  return  in  one  year  for  them.  His  wife 
and  children  lived  with  his  mother.  Defendant  offered  proof  that  during 
his  absence  she  committed  several  acts  of  adultery  with  different  men, 
of  which  he  was  informed  upon  his  return  in  1848 ;  that  after  taking  her  to 
her  mother's  in  Cologne,  he  sent  her  back  to  his  mother's,  and  again  left 
her  for  the  United  States  and  never  returned,  and  that  she  was  subse- 
quently visited  by  a  man  in  Cologne,  and  in  1851  had  by  him  a  child.  It 
was  in  proof  on  the  part  of  the  plaintiff,  that  on  his  coming  to  the  United 
States  in  1848,  he  left  Germany  with  an  adultress,  with  whom  he  lived  un- 
til his  death.    The  statute  provides  "that  if  any  wife  willingly  leave  her 

*  Other  decisions,  see  next  two  cases. 


I5S  OHIO  DBCISIONS. 


Montgomery  Superior  Court. 


husband  and  dwell  with  her  adulterer,  she  shall  lose  and  be  barred  of  her 
right  of  dower."  It  is  not  any  single  act  or  several  acts  of  adultery,  that 
work  the  bar,  but  a  voluntary  separation  or  elopement  from  the  husband 
and  dwelling,  or  continuing  with  an  adulterer.  This  woman  did  not  separ- 
ate from  her  husband.  He  separated  from  and  abandoned  her, — it  may 
have  been  for  sufficient  cause.  If  she  had  committed  acts  of  adidtery, 
that  would  justify  him  in  leaving  her  and  seeking  a  divorce.  It  is  doubt- 
ful whether  he  left  her  for  this  cause.  It  is  shown  that  he  took  away  and 
lived  with  another  woman.  Even  if  she  dwelt  with  an  adulterer  after  being 
abandoned  by  her  husband,  that  does  not  constitute  the  bar  of  the  statute. 
The  plaintiff  is  entitled  to  dower  in  the  premises,  but  as  there  are  other 
questions  in  the  case,  not  yet  submitted,  no  decree  can  be  made  at  present 

Lowe  &  Nauerth  and  D.  A.  Houk,  for  plaintiff. 

Clay,  contnu 


Practice. 

[Montgomery  Superior  Court.] 
♦GWINNER   V.    GWINNER. 

1.  Leave  to  Amend  not  Granted  After  Verdict. 

Leave  to  amend  a  reply  so  as  to  conform  to  the  facts  proven,  will  not  be  granted 
after  trial  and  verdict,  when  a  different  case  would  be  made  from  that  pre- 
sented to  the  jury.  The  amendment  in  such  case  would  not  be  in  accordance 
with  the  facts. 

2.  To  Rescind  Parties  Must  be  Placed  in  Status  Quo. 

To  rescind  a  settlement  set  up  by  the  defendant,  the  plaintiff  must  show  that  a 
rescission  of  the  contract  and  a  return  of  the  money  and  notes,  or  proceeds 
therefrom,  was  tendered  so  as  to  place  the  parties  in  the  same  position  they 
were  in  before  making  the  contract. 

The  case  was  tried  by  a  jury  in  February  term  of  this  court,  and 
a  vcdict  rendered  for  the  plaintiff.  A  motion  to  sef  aside  the  verdict  was 
made  by  the  defendants.  A  motion  was  also  filed  by  the  plaintiff,  after 
verdict,  for  leave  to  amend  her  reply. 

HaynES,  J. 

The  motion  for  leave  to  amend  it  is  thought  ought  not  ;to  be  allowed 
after  trial  and  verdict,  as  the  tender  proposed  to  be  made  by  amendment 
was  not  really  made  before  or  at  the  trial,  and  a  different  case  would 
be  made  from  that  presented  to  the  jury.  The  amendment  would  not  be 
in  accordance  with  the  facts.  As  the  settlement  set  up  by  the  defendant 
was  made  between  the  plaintiff  and  defendant,  in  conjunction  with 
Pansing  and  wife,  and  the  agreement  entered  into  by  all,  and  the  notes 


^Other  decisions,  see  case  preceding  and  case  following. 
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executed  and  money  paid  and  received,  a  rescission  of  the  contract  and  a 
return  of  the  money  and  notes,  or  proceeds  of  the  notes,  should  have 
been  tendered  by  the  plaintiff,  so  as  to  place  the  parties  in  the  same 
position  they  were  in  before  the  making  of  the  contract. 

Motion  for  leave  to  amend  overruled.  Motion  to  set  aside  verdict 
and  for  new  trial  sustained. 

Houk  &  Lowe,  for  plaintiff. 

Young  &  Gottschall,  contra. 


Ft'a  ud — Adminiairatars. 

[Montiromery  Superior  Court,  February  Term,  1868.] 

♦Gwinner  v.  Gwinner. 

1.  ADimnsTBATOB  Personally  Liable  for  His  Official  Fraud. 

Where  an  administrator  of  ^  decedent  causes  the  appraisers  to  set  off  and  allow 
to  a  woman  whom  he  knows  to  be  not  the  real  wife  of  the  decedent,  not  only 
the  property  exempt  by  law  from  appraisement  where  there  is  a  widow  or 
minor  children  under  15  years  of  age,  but  also  other  property  selected  by  her, 
and  $300  in  cash  for  her  support  for  one  year,  which  he  paid  to  her,  this  is  in 
effect  a  fraud  upon  the  plaintiff,  the  real  widow,  and  will  subject  the  defend* 
ant  to  an  action  in  his  individual  character,  and  not  as  administrator. 

2.  Improper  Influence  to  Induce  a  Weak  Minded  Person  into  an  Aqreembnt 
Is  Fraud. 

What  would  be  no  fraud  in  law  in  dealing  with  one  person,  may  be  fraud  in  deal- 
ing with  another,  and  where  plaintiff  is  of  weak  mind,  and  feeble  understand- 
ing, and  those  with  whom  she  makes  a  contract  employed  improper  influences 
to  induce  her  to  enter  into  it,  and  took  advantage  of  her  weakness  to  extort 
from  her  an  unconscionable  agreement  for  a  grossly  inadequate  consideration, 
the  same  may  be  treated  as  fraudulent  and  void. 

The  claim  of  the  plaintiff  in  this  case  is  that  she  was  married  to 
Arnold  Gwinner  in  1844,  that  her  husband  died  in  1862,  and  that  she  is 
now  his  widow.  That  the  defendant,  Frederick  Gwinner,  was  appointed 
the  ^ministrator  of  his  brother,  Arnold,  and  administered  upon  his  es- 
tate. That  after  having  the  widow's  share  of  the  personalty  set  off  by  the 
appraisers,  he  gave  it  to  another  woman  whom  he  knew  was  not  the 
widow,  in  fraud  of  the  plaintiff's  rights. 

Defendant  answered  averring  that  he  was  informed  and  believed 
plaintiff  was  dead  and  for  ten  or  more  years  it  was  believed  in  the  family 
that  plaintiff  was  dead ;  that  in  administering  upon  the  estate,  he  acted 
on  this  belief.  That  the  woman  to  whom  he  gave  iJiis  property,  gave  it 
to  the  minor  children  of  the  deceased  and  plaintiff,  who  still  have  it. 
That  he  had  settled  his  account  in  the  probate  court,  and  that  the  voucher 
of  Marian  Stock  was  allowed  him  in  that  settlement,  which  judgment  of 
the  probate  is  still  in  force. 

*  Other  decisions,  see  two  preceding  cases. 
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To  this  answer  plaintiff's  demurred  and  the  demurrer  was  sus- 
tained. 

An  amended  answer  was  then  filed  containing  averments  not  sub- 
stantially different  from  those  stated  above,  and  a  demurrer  to  it  was  also 
sustained. 

A  supplemental  answer,  in  the  nature  of  a  plea  puis  darrien,  was 
subsequently  filed,  setting  up  a  written  agreement  to  dismiss  this  suit 
and  settle  her  claim  for  dower  in  the  real  estate  of  her  husband  for  the 
sum  of  $500.  To  this  plaintiff  replied,  averring  that  at  the  time  of  the 
execution  of  the  agreement  she  was  in  distress  from  poverty  and  bodily 
weakness.  That  she  was  entirely  ignorant  of  the  English  language,  of 
our  laws,  and  her  rights  under  them.  That  defendant  took  advantage  of 
her  situation  to  secure  an  unconscionable  bargain,  etc. 

Upon  the  issue  thus  made  the  case  proceeded. 

Charge  to  Jury. 
Haynks,  J. 

The  proof  tends  to  show  that  the  deceased,  Arnold  Gwinner,  had 
left  his  real  wife,  Margaret,  in  Germany,  and  came  to  this  country  with 
Marian  Stock,  with  whom  he  lived  as  with  a  wife  till  his  death,  and  that 
these  facts  were  known  to  Frederick  Gwinner,  his  administrator.  Fred- 
erick, however,  did  not  communicate  them  to  the  appraisers  of  the  estate, 
but  concealing  them,  proceeded  witli  the  aid  of  the  appraisers,  to  make 
the  inventory  and  appraisement  required  by  law.  Not  only  the  property 
exempt  by  law  from  appraisement  where  llicre  is  a  widow  or  minor  child- 
ren under  fifteen  years  of  age,  was  set  off  by  the  schedule,  but  other  prop- 
erty to  the  value  of  $100  selected  by  said  Marian  Stock,  was  set  off  to  her 
and  appraised,  all  of  which  property  was  allowed  to  remain  in  her  pos- 
session. The  appraisers  also  allowed  to  said  Marian  as  a  widow,  and 
supposing  her  to  be  sucli,  $300  in  cash  for  her  support  for  one  year,  which 
the  defendant  paid  to  her. 

He  had  filed  his  account,  with  Marian  Stock's  receipt  for  a  voucher, 
and  made  final  settlement  in  the  probate  court.  This  is,the  however,it  may 
have  been  intended  as  in  effect,  a  fraud  upon  the  plaintiff,  and  as  subject- 
ing the  defendant  to  an  action  in  his  individual  character,  and  not  as  ad- 
ministrator. 

First — The  property  exempt  from  appraisement,  if  there  were  no 
minor  children  under  fifteen  years  of  age,  bclon.^ed  to  the  plaintiff,  the 
real  widow,  and  if  she  was  deprived  of  it  by  his  fraudulent  conduct,  she 
ought  to  recover  for  it. 

Second — As  the  real  widow  was  not  pre^sent,  and  perhaps  could 
not  at  the  time  have  been  found,  \rith  reasonable  diligence,  to  make  a  se- 
lection, the  defendant  may  have  been  excused  from  selling  off  property 
of  the  value  of  $100;  but  as  Marian  Stock  in  the  character  of  widow,  made 
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the  selection  under  which  it  was  set  off,  the  plaintiff  may  well  adopt  it. 
At  any  rate,  as  the  property  was  set  off  for  the  widow  by  the  adminis- 
trator and  appraisers,  and  was  withdrawn  from  the  assets  of  the  estate 
and  not  further  administered,  it  can  belong  to  no  one  but  the  real  widow, 
and  if  she  has  been  deprived  of  it  by  fraud  of  the  defendant  she  can  re- 
cover for  that. 

Third — ^The  $300  in  money  was  allowed  to  Marian  Stock  as  widow 
and  paid  to  her.  The  plaintiff  may  not  be  entitled  to  that  specific  allow- 
ance, as  it  was  not  made  to  her,  but  she  was  entitled  to  an  allowance, 
and  if  deprived  by  the  fraud  of  the  defendant,  he  is  liable  to  her  in  a  proper 
sum. 

The  defendant  sets  up  an  agreement  in  writing,  executed  by  the 
plaintiff,  and  compromising  this  action  for  a  consideration  of  $500.  If 
this  agreement  is  valid,  it  puts  an  end  to  any  right  of  recovery.  If,  as 
claimed  by  the  plaintiff',  it  was  procured  by  fraud,  it  affords  no  defense. 
What  would  be  no  fraud  in  law  in  dealing  with  one  person,  may  be  fraud 
in  dealing  with  another.  If  the  plaintiff  is  of  weak  mind  and  feeble  under- 
standing, and  those  with  whom  she  made  the  contract  employed  improper 
influences  to  induce  her  to  enter  into  it,  and  took  advantage  of  her  weak- 
ness to  extort  from  her  an  unconscionable  agreement  for  a  grossly  in- 
adequate consideration,  the  jury  may  treat  it  as  fraudulent  and  void.  The 
proof,  hpwever,  of  such  fraud,  must  be  clear  and  convincing.  The  set- 
tlement, as  claimed,  includes  not  only  the  amount  involved  in  this  action, 
but  a  dower  right  of  $105  a  year  already  set  off  to  her,  which  she  relin- 
quishes, together  with  this  claim,  and  which  is  to  be  considered  in  de- 
termining the  adequacy  of  the  consideration  for  her  agreement. 

The  jury  returned  a  verdict  for  plaintiff.     Damages,  $684.46. 

D.  A.  Houk  and  T.  O.  Lowe,  for  plaintiff. 

Young  &  Gottschall,  contra. 


Advertisement — Bankruptcy. 

[Montgomery  Superior  Court,  April  Term,  1868.1 

Nathan  Haas,  Ass'n  v.  Thomas  Luby. 

1.  Adtcrttsehent  in  Daily  Newspaper  With  Smaller  Oirculation  Outside 
OF  Cnr  Than  Weekly.  Valid. 

'j>r  "'icn-tiRoment  of  the  sale  of  real  estate  sold  in  foreclosure  proceedings, 
published  in  a  daily  newspaper  having  a  larger  circulation  throughout  the 
city,  but  smaller  outside  the  city  than  the  weekly,  is  a  sufficient  publication 
under  the  statute,  and  a  sale  made  in  pursuance  thereof-  is  valid. 

2.  State  not  Divested  of  Power  to  sell  Bankrupt'^  Premises  Undeb  Fob» 

CLOSURE  BY  BANKRUPT  LaW. 

Where  an  assignee  in  bankruptcy  files  his  petition  in  a  state  court,  making  all 
the  lienholders  parties  thereto,  and  one  of  the  lienholders  sets  op  by  answer 
and  cross- petit  ion  a  mortgage,  upon  which  a  decree  is  rendered  and  the  prop- 
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erty  sold,  the  state  court  has  jurisdiction  of  the  subject  matter,  and  the  power 
to  make  the  sale  of  the  mortgaged  premises  upon  petition  of  the  mortgagee* 
is  not  taken  from  the  state  court  by  the  bankrupt  law,  although  the  mort- 
gagor may  have  become  bankrupt,  and  it  will  be  presumed  that  such  assignee 
in  bankruptcy  had  authority  to  begin  such  action. 

8.    Foreclosure  Sale  not  Set  Aside  Because  Other  Parties  Offer  to  Bid 
More. 

Where  it  does  not  appear  that  the  parties  who  offer  to  bid  more  for  the  prop- 
erty, were  ignorant  of  the  sale,  or  in  any  way  prevented  from  bidding,  and 
the  additional  amount  they  offer  is  too  small  to  furnish  a  sufficient  reason  by 
itself  to  set  aside  the  sale,  a  motion  to  set  aside  will  be  overruled. 

The  petition  was  filed  in  this  case  by  Bigelow,  assignee  in  bank- 
ruptcy of  Haas,  to  ascertain  and  determine  the  amount  and  priority  of 
liens  upon  ecrtain  real  estate  in  the  city,  and  to  sell  the  property. 

Babbitt  &  Co.,  one  of  the  lien  holders,  filed  an  answer  and  cross- 
petition  settling  up  a  mortgage,  upon  which  a  decree  was  rendered,  and 
the  property  sold  for  $i  ,800. 

One  of  the  defendants  (Schneider)  filed  a  motion  to  set  aside  the 
sale  upon  the  grounds:  First — That  the  advertisement  of  the  sale,  in 
the  Dayton  Daily  Journal,  was  not  sufficient.  The  defendant  claim- 
ing that  an  advertisement  in  the  Daily  Journal  was  not  an  advertise- 
ment in  a  newspaper  having  general  circulation  in  this  county,  and 
showed  by  affidavit  of  the  book-keeper  of  the  Journal  that  although 
the  daily  had  a  larger  circulation  than  the  weekly,  it  had  a  circulation 
of  but  from  150  to  250  copies  outside  of  the  city,  and  in  some  parts  of 
the  county  none  whatever.  Also,  that  this  court  had  no  jurisdiction 
of  the  case,  but  that  the  bankrupt  act  gave  exclusive  jurisdiction  to  the 
United  States  District  Court  in  cases  to  determine  amount  and  prior- 
ities of  liens.  Also,  that  in  order  to  file  such  a  petition  in  this  court 
the  assignee  must  first  obtain  authority  from  the  District  Court  to  do 
so,  which  had  not  been  done. 

Haynes,  J. 

The  law  authorizes  the  publication  of  notice  of  sale  in  a  daily  paper 
having  in  the  county  a  greater  circulation  than  that  of  the  weekly.  The 
circulation  of  the  Daily  Journal  is  much  greater  than  that  of  the  weekly. 
That  of  the  daily  is  large  in  the  city  and  comparatively  small  in  the 
country,  while  the  reverse  is  the  case  with  the  weekly.  To  hold  that  for 
the  sale  of  city  property  a  publication  in  the  daily  paper  is  not  suffi- 
cient, would  be  to  render  the  law  nugatory  in  probably  every  county 
in  ehe  state.  A  notice  in  the  daily  would  reach  aboutten  times  as  many 
city  readers,  the  only  probable  purchasers,  as  if  published  in  the  weekly. 
In  this  case  the  notice  was  published  in  accordance  with  the  law,  and 
was  the  fairest  notice  that  could  have  been  given. 

Whether  the  assignee  in  bankruptcy  should  have  filed  his  petition 
in  the  United  States  Court  or  not,  he  did  file  it  in  this  court,  and  all 
the  lien-holders  were  made  parties.    No  objection  was  made.    Babbitt 
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filed  his  cross-petition,  and  upon  that  the  sale  was  ordered  and  made. 
This  court  had  jurisdiction  of  the  subject  mater,  and  the  power  to  make 
sale  of  mortgaged  premises  upon  petition  of  the  mortgagee,  is  not 
thought  to  have  ben  taken  from  the  state  courts  by  the  bankrupt  law, 
although  the  mortgagor  may  have  become  bankrupt.  If  it  was  neces- 
sary that  the  assignee  should  have  authority  from  the  United  States 
court  to  appear  in  this  court,  it  will  not  be  presumed  now  that  he  did 
not  have  such  authority.  All  the  parties  interested  were  in  court,  and 
set  up  their  claims,  and  they  cannot  now  avail  themselves  of  the  ob- 
jection that  the  plaintiff  should  have  brought  them  under  another  jur- 
isdiction. 

It  does  not  appear  that  the  parties  who  now  offer  to  bid  more  for 
the  property,  were  ignorant  of  the  sale,  or  in  any  way  prevented  from 
bidding,  and  the  additional  amount  they  offer,  is  too  small  to  furnish 
a  sufficient  reason  by  itself,  for  setting  aside  the  sale.  Motion  dis- 
missed. 

J.  L.  H.  Frank  &  E.  S.  Young,  for  Schneider. 

Jordan  &  Bigelow,  contra. 


Riparian  Rights. 

[Montgomery   Superior  Court,   January   Term,   1872.] 

John  Hammel  v.  Miamisburg  and  Carrollton  Hydraulic  Co. 

1.      RiPABIAN  OWNEB  HAS  RiGHT  TO  UnOBSTBUCTED  FlOW  OF  WaTEB. 

A  person  owning  land  bordering  upon  a  natural  watercourse,  has  a  right  to 
have  the  water  flow  by  his  land  as  it  has  always  been  accustomed  to  flow, 
unobstructed  by  any  person  or  thing  whatever,  and  for  injuries  resulting 
from  an  infringement  upon  this  right,  the  law  accords  compensation. 

2.    Watebbights  Mat  be  Acqitibeo  bt  Pbescbiption. 

Where  a  party  has  enjoyed  continuously  and  adversely  for  more  than  twenty- 
one  years  the  benefit  derived  from  turning  the  water  back  upon  the  land  of 
an  upper  proprietor,  he  thereby  obtains  a  right  so  to  do,  of  which  he  cannot 
properly  be  deprived  without  his  consent  or  by  abandonment. 

8.    Wateb  Rights  Acquibed  bt  Prescbiftion  Lost  bt  Non  Usee. 

Non  user  for  more  than  twenty-one  years,  accompanied  by  acts  indicating  an 
intent  to  abandon,  prevents  a  party  who  has  had  prescriptive  right  to  flow 
water  upon  another*s  land,  from  resuming  the  enjoyment  of  such  right 

4.    Measube  of  Damages  fob  Infringing  Rifabian  Rights. 

The  measure  of  damages  in  such  case  is  the  actual  loss  and  injury  suffered  by 
the  plaintiff  up  to  the  time  of  filing  his  petition  in  the  case,  and  permanent 
injuries  to  the  free-hold  or  damages  inflicted  since  the  commencement  of  tlio 
suit  cannot  be  properly  considered. 

The  defendant  in  1869  built  a  dam  across  the  Miami  river  near  Car- 
rollton, at  about  the  place  where  there  was  a  dam  from  1817  up  to  1847. 
Hammel  claims  that  this  dam  causes  the  water  to  flow  back  upon  his 

11  Mont 
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lands  above  to  his  injury.     The  company  denies  the  damage,  and  insists 

that  those  from  whom  they  derived  title  had  obtained,  by  continuous  and 
adverse  enjoyment  for  more  than  twenty-one  years,  a  right  to  flow  back 

the  water  upon  defendant's  land,  which  right  has  never  been  surrendered 

or  lost. 

Various  instructions  in  writing,  asked  for  by  the  defendant's  coun- 
sel, were  given. 

Charge  to  jury. 

Lowe,  J. 

The  plaintiff  in  his  petition  seeks  to  obtain  reparation  for  the  in- 
juries which,  as  he  conceives,  have  resulted  to  him  from  the  act  of  the 
defendant,  relying  upon  the  principle  that  a  ])erson  ovvnuig  land  border- 
ing upon  a  natural  water-course,  has  a  right  to  have  the  water  flow  by 
his  land  as  it  has  always  been  accustomeed  to  flow,  unobstructed  by 
any  person  or  thing  whatever,  and  that  for  injuries  resulting  from  an  in- 
fringement upon  this  right,  the  law  accords  compensation.  This  is  a 
sound  principle  and  is  to  be  regarded  by  you  as  part  of  the  law  applicable 
to  this  case. 

The  defendant  mterposes  for  its  defen.se,  the  other  legal  principle 
that  where  a  party  has  enjoyed  continuously  and  adversely  for  more 
than  twenty-one  years  the  benefit  derived  from  turning  the  water  back 
upon  the  land  of  an  upper  owner,  he  tliereby  obtains  a  right  so  to  do.  of 
which  he  cannot  properly  be  deprived  without  his  consent.  A  reply  to 
this  is  founded  upon  the  proposition  that  a  right  of  the  kind  claimed  by 
defendant  may  be  lost  by  abandonment.  Both  of  the  propositions  are 
also  to  be  regarded  by  you  as  part  of  the  law  to  which  you  are  required 
to  give  heed  in  determining  upon  your  verdict. 

The  plaintiff,  then,  is  entitled  to  recover  the  material  and  substan- 
tial damages  suffered  by  him  at  the  hands  of  the  defendant.  If  he  has 
satisfied  you  that  his  estate  and  possession,  situated  as  alleged,  has  been 
impaired  by  the  erection  of  defendant's  dam,  and  that  this  act  of  defend- 
ant was  a  violation  of  his  (plaintiff's)  rights. 

The  defendant  is  entitled  to  your  verdict  if  you  are  satisfied  from  the 
testimony,  that  it,  or  those  from  whom  it  derives  title,  had  the  right  by 
continuous  adverse  enjoyment  for  more  than  twenty-one  years  to  flow 
back  the  water  upon  defendant's  land,  in  a  manner  substantially  the 
same  as  since  the  erection  of  the  present  dam,  and  that  this  right  was  not 
abandoned.  The  enjoyment  to  constitute  a  title  must  have  been  con- 
tinuous, making  reasonable  allowance  for  intermission,  caused  by  the 
sweeping  away  of  the  dam. 

Nonuser  for  more  than  twenty-one  years,  accompanied  by  acts  in- 
dicating an  intent  to  abandon,  prevent  a  party  who  has  had  prescriptive 
right  to  flow  water  upon  another's  land,  from  resuming  the  enjoyment 
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of  such  right.  Nonuser  alone  is  not  sufficient.  Abandonment  is  a  mate- 
ter  of  action  and  intent,  to  be  determined  by  you  from  all  the  facts  in 
the  case. 

If  you  find  that  the  dam  was  swept  away  by  a  freshet  in  1847 1  that 
it  might  have  been  restored  by  the  owner  thereof  but  was  not,  for  more 
than  twenty-one  years;  that  at  or  about  the  time  of  the  destruction  of 
the  dam  an  embankment  was  thrown  across  the  mouth  of  the  race  by 
such  owner ;  that  the  then  owner  of  the  plaintiff's  land  obtained  by  such 
failure  to  replace  the  dam,  and  entered  upon  the  enjoyment  of,  valuable 
rights  and  privileges  upon,  and  are  in  connection  with  such  land,  and 
subsequently  sold  it  to  the  plaintiff.  You  will  be  justified,  if  there  be 
no  oth^r  facts  in  the  case  depriving  these  of  their  natural  and  legitimate 
weight  and  effect,  in  saying  by  your  verdict  that  the  defendant  was  not 
entitled  to  resume  and  exercise  any  former  right  of  flowing  back  the 
water  upon  the  plaintiff's  land. 

The  measure  of  damages  is  the  actual  loss  and  injury  suffered  by 
the  plaintiff  up  to  the  time  of  the  filing  of  his  petition  in  this  case.  Per- 
manent injuries  to  the  free-hold  or  damages  inflicted  since  the  com- 
mencement of  this  suit  are  matters  which  this  jury  cannot  properly  con- 
sider. In  regard  to  the  ford,  the  question  is  not  how  much  less  the  farm 
is  worth  by  reason  of  its  destruction,  but  what  was  the  value  of  the  use 
of  it,  during  the  period  mentioned,  to  the  plaintiff.  You  may  also  com- 
pensate the  plaintiff  for  such  proved  injuries  to  his  farm  and  growing 
crops,  as  the  defendant  must  have  known,  would  necessarily  result  from 
its  wrongful  act.     If  defendant  had  a  right  to  throw  back  the  water  to 

a  certain  height,  you  will  only  hold  it  accountable  for  the  damage  done 
by  the  excess  above  that  height.     In  other  words,  the  act  of  defendant 

furnishes  plaintiff  a  grotmd  for  action,  only  so  far  as  it  was  wrongful,  and 

in  violation  of  plaintiff's  rights. 

The  plaintiff  is  not  entitled  to  recover  at  all,  unless  the  wrongful  act 
of  the  defendant  has  occasioned  him  real,  material  and  substantial 
damage. 

The  jury  found  for  plaintiff,  and  assessed  his  damages  at  $5. 

Haynes,  Howard  &  Howard,  for  plaintiff. 

Clay,  and  Houk  &  McMahon,  coxitra» 
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Pleading. 

[Montgomery  Superior  Gourt] 

John  Hand  v.  Nicholas  Bodman. 

DKifiAi.  OF  CEBTAnr  Items  and  Averment  of  Payment  of  Othkbs  Sufficikhtlt 
Definite. 

In  an  action  upon  account  containing  a  number  of  itema,  a  denial  of  some  of 
the  items  and  averment  of  payment  of  tlie  others  is  sufficiently  definite  and 
certain. 

Action  brought  upon  an  account  for  $142.50,  for  corn,  com  fodder^ 
meals,  etc. 

The  defendant,  for  answer,  denies  that  he  received  105  bushels  of 
com,  or  any  amount  of  corn,  or  that  he  received  any  corn  fodder.  He 
admits  that  he  received  a  few  meals  of  boarding,  and  a  few  nights  of 
lodging,  and  avers  that  the  boarding  and  lodging  have  been  fully  paid, 
and    denies  all  indebtedness. 

The  defendant  files  a  motion  to  make  answer,  more  definite  and 
certain. 

By  the  Court  : 

The  denial  is  sufficient,  definite  and  certain  as  to  some  of  the  items, 
and  the  averment  of  payment  as  to  the  others.    Motion  overmled. 
Howard  &  Son,  for  plaintiff. 
Pfoutz,  for  defendant. 


Negligence. 

[Montgomery  Superior  Court,  February  Term,  1869.] 

♦Thomas  Harrigan  v.  C.  H.  &  D.  R.  R.  Ca 

RAn.1IOAD  Ck>lCPANY  LlABLX  FOB  ITS  SBRYANT'S  NEOUGKNGB. 

A  railroad  company  is  liable  for  Injuries   occasioned   by  the  neglect  or  careU 
ness  of  any  of  its  servants  or  employees,  and  passengers  or  other  persons  not 
in  the  employ  of  the  company  may  recover  for  such  injuries. 

But  not  Negligence  of  Fellow  Sbbvants. 

The  company  will  not  be  liable  for  injuries  caused  by  the  negligence  of  a  fellow 
servant,  unless  such  fellow  servant  Is  placed  in  authority  over  another  with 
the  power  to  direct  and  control  his  actions. 

Running  Train  at  Gbeatbb  Speed  Than  Rules  Allowed  not  CtoNOLUsmi 
OF  Negligence. 

That  the  conductor  of  a  gravel  train  was  running  the  train  at  a  greater  rate  of 
speed  than  the  rules  allowed  is  not  conclusive  of  negligence,  if  such  increased 
speed  was  prudent  and  safe. 

*For  decision  on  motion  for  new  trail,  see  next  case. 
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4.    No  Recovxrt  it>B  Injury  that   Reasonable  Fobbsight  Could   not  G'jabd 
Against. 

Wbere  the  injury  was  occasioned  by  natural  or  other  cause  which  reasonabla 
foresight  and  care  could  not  have  provided  against,  the  plaintiff  cannot  recover 
as  he  assumes  the  ordinary  hasards  attending  such  employment. 

The  plaintiff  alleges  that  on  the  5th  of  June,  1867,  he  was  in  the  em- 
ploy of  the  defendants,  as  a  laborer ;  that  upon  that  day  he  was  upon  a 
gravel  train  and  being  conveyed  to  the  point  where  his  labor  .was 
needed ;  and  that  while  upon  said  gravel  train  it  was  so  carelessly  and 
negligently  run  and  managed  by  the  conductor,  the  agent  of  the  defend- 
ant, that  the  said  train  of  cars,  while  the  plaintiff  was  on  one  of  them, 
was  thrown  from  the  track,  without  any  fault  in  the  plaintiff,  and  the 
plaintiff  by  reason  of  such  running,  from  the  track  was  severely  injured, 
such  injuries  being  the  result  of  the  accident  and  not  of  any  fault  or  neg- 
ligence upon  the  part  of  the  plaintiff.  His  arm  was  severely  bruised,  and 
broken  in  two  places,  and  his  leg  was  run  over  by  one  of  the  wheels  of  a 
car  of  said  train,  injuring  the  same  so  severely  that  the  said  leg  was  am- 
putated below  the  knee,  and  the  plaintiff  was  otherwise  bruised  and  in- 
jured. By  reason  of  such  injuries  the  plaintiff  suffered  great  bodily  pain 
for  a  long  period  of  time.  His  health  has  been  seriously,  and  as  he  be- 
lieves, permanently  injured,  and  he  has  been  made  a  cripple  for  life  and 
unable  to  maintain  himself. 

Damages  laid  at  $10,000. 

The  defendant  for  a  first  answer  says,  that  it  denies  that  the  train 
mentioned  and  described  in  the  petition,  upon  which  plaintiff  alleges  he 
was,  at  the  time  of  his  injuries,  was  carelessly  and  negligently  run  and 
managed ;  that  the  train  was  thrown  from  the  track,  or  the  plaintiff  in- 
jured by  dny  wrongful  act,  neglect  or  default  of  this  defendant,  or  any 
of  its  officers,  agents,  servants  or  employees. 

For  a  second  defense,  that  the  person  referred  to  in  the  petition,  as 
conductor  of  said  gravel  tram,  was  one  Patrick  O'Conner,  that  said 
O'Conner  was  not  an  officer  of  defendant,  and  the  plaintiff,  and  the  said 
O'Conner  and  other  persons  on  the  train  at  the  time  the  injuries  oc- 
curred, were  engaged  in  the  common  employment  and  service  of  the  de- 
fendant ;  that  if  said  injuries  were  caused  by  any  neglect  or  default  of 
O'Conner,  this  defendant  is  not  liable. 

For  a  third  answer,  denies  that  the  said  injury  was  caused  without 
any  fault  or  want  of  ordinary,  reasonable  and  proper  care  on  the  part  of 
the  plaintiff. 

Haynbs,  J. 

The  court  charged  the  jury  that,  ordinarily  a  railroad  company  is 
liable  for  injuries  occasioned  by  the  neglect  or  carelessness  of  any  of  its 
servants  or  employees,  and  passengers  or  other  persons  not  in  the  em- 
ploy of  the  company  may  recover  for  such  injuries.  As  to  the  servants 
and  employees  of  the    company   a   different    rule,  however,    prevails. 
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Where  their  employment  is  in(^«pendent  of  each  other  and  there  is  no 
control  upon  the  one  parr  or  subordination  on  the  other,  there  is  no  lia- 
bihty.  But  if  one  employee  is  placed  in  authority  over  another  with  the 
power  to  direct  and  control  his  actions,  and  injury  is  occasioned  to  the 
subordinate  by  the  carelessness  or  neglect  of  his  superior,  the  company 
is  liable  for  such  injury.  If,  in  this  case,  the  men  at  work  upon  the 
gravel  train  were  under  the  direction  and  control  of  O'Conner.  and  he 
was  conductor,  and  is  such  hade  the  power  to  direct  the  nmning  of  the 
train,  as  to  starting  and  stopping  and  speed,  and  it  was  run  in  an  inde- 
pendent and  unsafe  manner,  and  negligently  or  carelessly,  from  which 
cause  the  plaintiff  received. his  injuries,  he  may  recover  from  the  com- 
pany. The  speed  of  such  trains  may  have  been  prescribed  by  the  com- 
pany in  its  instructions  from  economical  or  other  motives,  and  that  the 
conductor  was  running  it,  or  permitting  it  to  be  run  at  a  greater  rate  of 
speed,  is  not  conclusive,  if  such  increased  speed  was  prudent  and  safe. 
He  had  no  right  to  run  the  train  at  a  rate  of  speed  not  ordinarily  and  rea- 
sonably safe,  unless  in  an  emergency ;  and  he  had  no  right  to  create  the 
emergency  by  taking  the  track  too  near  the  time  of  an  express  pas- 
senger train.  If,  however,  the  conductor  was  running  the  train  in  a 
reasonably  prudent  and  safe  manner,  or  if  the  injury  was  occasioned  by 
natural  or  other  cause,  which  reasonable  foresight  and  care  would  not 
have  enabled  him  to  provide  against,  the  plaintiff  has  no  right  of  re- 
covery, as  in  taking  employment,  he  took  upon  himself  the  ordinary 
hazards  attending  it. 

The  jury  returned  a  verdict  of  $4,750  damages. 

Houk  &  McMahon,  for  plaintiff. 

Davies  and  Howard,  contra. 


Negligence. 

[Montgomery  Superior  Court] 

♦Harrigan  v.  C.  H.  &  D.  R.  R.  Co. 

1.      CIRCUMSTAI70ES  Ck>N8TITUTII70  NEGLIGENCE  IIT  StABTING  TbAIN. 

Where  a  fcravel  train  was  about  eight  miles  from  the  place  where  It  muat  be 
switched  off  to  allow  the  express  train  from  the  south,  and  that  from  the  north 
to  pass,  and  had  but  thirty-seven  minutes  in  which  to  reach  that  point,  which 
was  not  suflScient,  making  no  allowance  for  delay  in  starting,  getting  up  speed 
or  for  loss  of  time  in  checking  up,  stopping  and  switching  off  such  heavily 
loaded  train,  it  would  be  negligence  in  the  engineer  and  conductor  to  start  the 
gravel  train  under  such  circumstances,  which  would  require  them  to  violate 
the  rules  of  the  company  made  for  their  guidance. 


*For  charge  to  jury,  see  preceding  case. 
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2L     Where  Testimony  is  Gontsadictoby  Coubt  Will  not  Disturo  Verdict. 

Where  the  testimony  is  contradictory  as  to  the  rate  of  speed  the  train  was  mn- 
ning,  and  the  jury  has  found  that  it  was  imprudent  and  careless,  the  court  will 
not  disturb  the  verdict  for  being  against  the  evidence. 

Motion  for  a  new  trial  overruled 

Haynes,  J. 

Upon  a  careful  examination  of  the  testimony  he  did  not  think  the 
verdict  was  so  manifestly  against  the  weight  of  the  evidence  that  the  court 
ought  to  interfere  and  set  aside  the  verdict.  The  testimony  shows  that  the 
train,  which  was  a  gravel  train,  was  about  8  miles  south  of  ihe  National 
Road,  where  it  must  be  switched  off  to  allow  the  express  train  from  the 
south  and  that  from  the  north  to  pass.  The  testimony  strongest  for  the 
defendants  is  that  the  train  left  the  gravel  pit  at  a  quarter  before  6  o'clock, 
and  had  thirty-seven  minutes  in  which  to  reach  that  point.  At  the  rate 
of  speed  fixed  for  such  trains  by  the  regulations  of  the  company,  except 
in  cases  of  great  emergency,  the  time  was  not  sufficint,  making  no  allow- 
ance for  delay  in  starting  and  getting  up  speed,  or  for  loss  of  time  in 
in  possession  claiming  a  legal  title  by  deed  from  the  auditor.  The  claim  of 
cannot  be  deemed  prudent  in  the  engineer  and  conductor  to  start  the  gravel 
train  under  such  circumstances,  which  would  require  them  to  violate  the 
rules  of  the  company  made  for  their  guidance.  When  the  accident  oc- 
curred they  had  not  run  more  than  a  mile  and  a  half  to  two  miles,  and 
were  not  more  than  from  ten  to  fifteen  minutes  ahead  of  the  express  train 
from  Dayton,  approaching  at  great  speed.  It  is  said  that  twelve  miles  is 
fixed  as  the  rate  of  speed  for  gravel  trains,  for  the  preservation  of  the 
track  and  machinery  only  a  higher  speed  being  injurious.  If  more  in- 
jurious it  IS  not  perceived  why  it  is  not  more  dangerous,  especially  if  any- 
thing is  wrong  with  the  track.  It  may  be  that  if  the  train  had  been  running 
only  at  that  rate  it  might  have  been  stopped,  or  at  least  so  checked  as  to 
enable  the  men  to  escape  by  leaping  oflf.  Th  testimony  is  quite  contra- 
dictory as  to  the  rate  of  speed  at  which  the  train  was  nmning.  If  that 
offered  by  the  plaintiff  was  true  it  was  a  very  extraordinary  and  dangerous 
rate.  Even  the  testimony  offered  by  defendant  shows  it  to  have  been  high 
for  a  train  of  that  kind.  The  jury  has  found  that  it  was  imprudent  and 
careless,  and  the  court  cannot  declare  that  it  was  not  against  that  finding, 
or  that  the  injury  did  not  result  from  such  carelessness,  especially  if  we 
adopt  the  rule  which  is  applied  in  case  of  injury  to  a  passenger,  that  the 
company  must  show  that  the  injury  did  not  result  from  the  fault  of  its 
servants,  I  cannot  say  that  even  if  the  rails  had  been  expanded  by  the  heat 
of  the  sun,  and  displaced,  as  claimed,  the  accident,  if  prudence  and  care 
had  been  exercised  in  running  the  train,  might  not  have  been  less  serious, 
and  that  the  men  might  not  have  escaped  any  great  injury. 
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There  is  some  mystery  about  the  expansion  of  the  rails  at  this  point. 
A  passenger  train  had  passed  over  the  same  portion  of  the  road  at  2  o'clock 
the  same  afternoon,  when  the  heat  was  the  greatest,  and  there  was  then 
nothing  wrong.  This  rail  was  on  the  east  of,  and  directly  under  a  high 
bluff  bank,  and  the  sun  must  have  passed  by  that  spot  a  long  time  before 
6  o'clock. 

Houk  &  McMahon,  for  plaintiff. 

Davies  and  Howard  &  Howard,  contra. 


Slander —  Heading. 

[Montgomery  Superior  CJonrt.] 

Matii^da  Harleman  v.  Charles  REEa 

Impbopeb  Innukndo  ur  Action  fob  Slander. 

In  actions  for  slander,  it  is  well  established  that  a  pleader  cannot  enlarffe  the 
meaning  of  the  words  spoken,  by  inneundo,  and  therefore  from  the  allegation 
that  "the  plaintiif  had  a  child  and  threw  it  in  a  well"  the  innuendo  that  **sha 
has  been  rendered  liable  to  prosecution  for  murder,"  will  be  stricken  out  of 
the  petition  on  motion. 

Plaintiff  alleges  that  she  is  an  unmarried  woman ;  that  the  defendant 
in  a  certain  discourse  which  he  had  in  the  presence  and  hearing  of  divers 
persons,  about  the  14th  day  of  August,  1866,  maliciously  spoke  and  pub* 
lished  the  false  words,  following,  of  the  plaintiff,  that  is  to  say:  "She/* 
(meaning  the  plaintiff)  "had  a  child,"  (meaning  gave  birth  to  a  child) 
"near  Liberty,  and  threw  it  into  a  well"  (meaning  that  she,  the  plaintiff » 
killed  the  child  by  throwing  it  in  a  well),  and  that  by  means  of  publishing 
said  false  and  scandalous  words,  the  plaintiff  is  greatly  injured  in  her 
good  name  and  reputation,  and  has  been  rendered  liable  to  prosecution 
for  murder,  and  had  been  damaged  in  the  sum  of  $10,000,  for  which  she 
asks  judgment. 

The  case  was  heard  on  a  motion  filed  by  defendant  to  strike  out  of 
the  petition  so  much  as  by  inuendo  enlarges  the  meaning  of  the  words  al- 
leged to  have  been  spoken. 

Haynes,  J. 

It  is  well  established  that  a  pleader  could  not,  in  a  suit  for  libel  or 
slander,  enlarge  the  meaning  of  the  words  spoken  by  inuendo.  From  the 
allegation,  that  plaintiff  "had  a  child  and  threw  it  in  a  well,"  it  does  not 
necessarily  follow  that  she  "killed  the  child  by  throwing  it  in  a  well,"  for 
it  may  have  been  dead  before  it  was  thrown  in  the  well.  The  inuendo  docs 
then  in  this  particular  enlarge  the  meaning  of  the  words  alleged  to  have 
been  spoken,  and  should  be  stricken  out  of  the  petition* 

Motion  sustained. 

Craighead  &  Munger,  for  plaintiff. 

L.  B.  Gunckel,  for  defendant 
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Hamish  v.  Spangler. 


Intoxicating  Liquara. 

{Montsomery  Superior  Coart,  December  Term,  187L] 

Jacob  Harnish  v.  Wm.  Spangler  et  al. 

1.  Vindob's  Knowledos  of  Ilucgal  Use  or  Abticlb  to  be  Purchased  ViriATBa 
Sale. 

Knowledge  on  the  iiart  of  the  vendor  that  a  thing  which  in  itself  mayb^  be  an 
innocent  and  proper  article  of  commerce,  is  to  be  used  by  the  purchaser  for  an 
immoral  or  illegal  purpose  is  sufficient  to  vitiate  the  contract  of  sale,  and  pre- 
vent the  vendor  from  recovering  the  price. 

2.  That  Otheh  Notes  Between  Pakties  Were  Usubious  No  Defense. 

Usurious  interest  paid  upon  other  notes  between  the  parties  which  have  been 
cancelled,  constitutes  no  defense  to  an  action  upon  the  note  in  this  action. 

Plaintiff  asks  for  a  judgment  on  a  promissory  note  for  $i,ooo  and 
interest  from  October  25.  1870,  payable  annually,  and  the  foreclosure  of 
a  chattel  mortgage  given  to  secure  the  note,  upon  *'the  bar  fixtures  and 
all  the  liquors,  the  bar  room  and  dining  furniture,  and  all  other  furniture 
used  in  keeping  the  tavern  and  saloon  in  and  about  the  Dayton  Hotel/' 
The  note  was  given  as  part  of  the  purchase  money  of  said  property. 
The  defendants  admit  the  execution  of  the  note,  but  set  up  the  payment 
of  $32  as  illegal  and  usurious  interest  upon  another  note  long  since  paid 
off  and  discharged,  and  for  a  further  defense,  say  that  the  note  was  given 
in  part  payment  for  certain  bar-fixtures,  bar-furniture  and  intoxicating 
liquors  to  be  used  by  Spangler  in  violation  of  the  liquor  laws  of  the  state. 

The  plaintiff  moves  to  strike  out  as  redundant  and  irrelevant  all  of 
the  averments  touching  the  items  claimed  to  have  been  paid  as  usurious 
interest,  upon  notes  not  sued  upon  in  this  case,  and  demurs  generally  to 
the  second  defense. 

LowB,  J. 

Tlie  general  principle  that  the  law  will  not  assist  parties  in  their  dis^ 
agreements  about  illegal  transactions,  in  which  they  have  both  been  par- 
ticipants, is  not  disputed  by  the  plaintiff  in  this  case,  but  he  insists  that 
something  more  than  simple  knowledge  upon  his  part,  of  the  purpose 
of  the  defendant  to  commit  a  crime  with  the  articles  he  sold  him,  was 
necessary  to  make  him  particeps  criminis,  and  deprive  him  of  his  right 
to  recover  the  price.  There  are  some  decisions  tending  to  support  this 
view  (Smith  on  Contracts,  p.  159  ct  seq,)  but  the  weight  of  modern 
authority  is  decidedly  the  other  way. 

Tn  a  late  publication  (Benjamin  on  Sales)  the,  English  cases  down 
to  that  of  Pierce  v.  Brooks,  in  the  Exchequer  in  1866,  are  cited,  and  it  is 
clearly  shown  to  be  the  law  in  England,  that  simple  l^nowledge  on  the 
part  of  the  vendor,  that  a  thing  which  in  itself  may  be  an  innocent  and 
proper  article  of  commerce,  is  to  be  used  by  the  purchaser  for  an  im- 
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moral  or  illegal  purpose,  is  sufficient  to  vitiate  the  contract  of  sale,  and 
prevent  the  seller  from  recovering  the  price,  (pp.  380,  et  seq.)  Cases 
are  also  cited  (p.  406)  under  the  "Tippling  acts,"  which  go  quite  up  to 
the  point  of  holding  that  sales  made  by  a  wholesale  to  a  retail  dealer 
in  liquors,  who  bought  for  the  understood  purpose  of  selling  them  again, 
to  be  drank  upon  the  premises,  are  void,  and  the  price  not  recoverable. 

The  Supreme  Court  of  Ohio  says  that,  "if  one  intend  to  aid  another 
in  an  illegal  object,  he  shall  not  be  assisted  by  the  law,  *  *  *  and, 
if  knowing  the  purpose  and  having  the  ability  he  do  not  prevent  it,  he  is 
deemed  to  intend  it."  Spurgean  v.  McElwain,  6  Ohio,  442.  Judge 
Lane,  delivering  the  opinion  in  this  case,  states  the  question  as  follows: 
"The  statute  forbids  under  a  penalty,  any  tavern-keeper  or  retailer  of 
spirituous  liquor,  from  keeping  r.r  permitting  to  be  kept,  a  nine-pin  alley 
in  the  building  or  premises  occupied  for  that  purpose.  Can  a  carpenter, 
knowing  the  object,  recover  the  price  of  erecting  it?"  The  court,  with- 
out a  dissenting  voice,  answered  this  question  in  the  negative.  (See  also 
7  Sm.  &  Marsh,  386;  6,  Blackford,  270;  N.  Y.  Fraust,  22  March,  '71. 
Mays  V.  Cincinnati,  i  O.  S.,  265.) 

From  the  circumstance  stated  in  the  answer  that  the  seller  in  this 
case  kept  a  saloon,  and  used  the  fixtures  and  spirits  therein,  in  violation 
of  the  law,  and  that  sale  was  of  the  entire  establishment  and  business,  it 
is  a  natural  inference  that  he  sold  them  with  a  full  knowledge  of  the  pro- 
posed use  of  them,  and  assented  to  and  intended  that  they  should  be  thus 
used.  The  law  of  the  case  seems  to  me  clear — and  if  the  facts  be  as 
stated  in  the  answer,  the  plaintiff  cannot  recover.  In  regard  to  the 
usurious  interest  paid  upon  other  notes  between  the  parties  which  have 
been  cancelled,  the  plaintiff  I  think  is  right  in  his  proposition,  that  the 
indebtedness  thus  asserted,  constitutes  no  defense  to  the  present  action, 
(i  Disney,  18.)     Motion  granted;  demurrer  overruled, 

Jordan,  for  plaintiff. 

Haynes,  Howard  &  Howard,  contra. 


Contract. 

* 

[Montgomery  Superior  Court,  June  Term,  1868.] 

John  W.  Harris  v.  Ferdinand  Gi,ass. 

SUFFIGDENGT  OF  PLEADING   IN   DAMAGES   FOB  BBEACH   OF  Ck)NTRACT. 

In  an  action  for  damages  for  breach  of  contract  to  deliver  barley  according  to 
its  terms,  it  is  sufficient  for  plaintiff  to  aver  a  failure  by  defendant  to  perform 
his  contract  and  that  thereby  the  plaintiff  has  lost  profits  and  sustained  dam- 
ages in  an  amount  stated. 

Action  broubt  upon  the  following  agreement,  entered  into  between 
the  plaintiff  and  defendant  on  the  9th  of  October,  1867.  The  plaintiff 
agreed  to  buy  of  the  defendant,  and  the  defendant  then  sold  to  the  plain- 
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tiff  175  bushels  of  fall  barley,  at  the  price  of  $1.45  per  bushel,  to  be  de- 
livered on  or  before  the  ist  day  of  March,  A.  D.  1868;  and  to  be  paid 
for  by  the  plaintiff  on  the  delivery  thereof.  The  plaintiff  duly  performed 
the  conditions  of  said  agreement  on  his  part,  and  has  always  been  ready 
and  willing  to  accept  the  barley  and  to  pay  the  price,  of  which  the  de- 
fendant had  notice,  but  has  not  delivered  the  barley,  or  any  part  thereof, 
to  the  plaintiff;  and  the  plaintiff  has  thereby  lost  profits  and  sustained 
damages  to  the  amount  of  $148.75,  for  which  he  asks  judgment,  with 
interest  from  March  i,  1868. 

*  Motion  by  the  defendant  that  the  plaintiff  set  forth  the  price  and 
value  of  the  barley,  at  the  time  the  same  shG^ld  have  been  delivered,  in- 
stead of  averring  that  he  has  lost  profits  and  sustained  damages  to  the 
amount  of  $148.75. 

IIaynes,  J. 

The  averment  of  a  failure  by  the  defendant  to  perform  his  con- 
tract is  sufficient  to  sustain  the  action,  and  the  allegation  of  loss  of  prof- 
its and  damages  is  sufficiently  definite  and  certain.  The  price  of  barley 
at  the  time  fixed  for  delivery  is  the  proper  evidence  to  fix  the  amount 
of  damages. 

Motion  overruled. 

Howard  &  Howard,  for  plaintiff. 

Fioutz,  contra. 


Common  Cai^i'ier. 

[Montgomery  Superior  Court,  June,  1866.] 

♦Harshman  and  Baker  v.  Little  Miami  R.  R.  Ca 

1.      C!ONTBAGT  TO  GaRBT  BeYOND  THE  STATE  VALID. 

A  railroad  company  charterod  by  and  having  its  termini  within  this  state,  has 
the  power  to  contract  to  ship  goods  hy  all  rail  to  New  York ;  the  power  to  enter 
into  such  contract  not  being  derived  from  its  charter,  but  as  incidental  to  its 
chartered  duties. 

2.    Exhibits  Form  no  Part  of  a  Pleading. 

Bzhibits  attached  to  or  filed  with  a  petition  become  no  part  of  the  pleading,  and 
any  defect  which  appears  only  in  such  exhibit  cannot  be  reached  by  demurrer, 
which  only  lies  to  facts  appearing  upon  the  face  of  the  pleading. 

The  plaintiflFs  shipped  a  lot  of  tobacco  by  the  defendant,  who  agreed 
to  transport  it  by  all  rail  to  New  York,  and  deliver  it  there  in  good 
order.  The  tobacco  was  shipped  and  arrived  at  Baltimore  in  good  or- 
der, from  thence  it  was  transported  by  water — which  the  plaintiffs 
claim  was  a  breach  of  the  contract — and  arrived  at  New  York  in  a  dam- 

*For  other  decisions  !n  this  case,  see  four  following 
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aged  condition.    The  plaintiffs  claim  damages  in  the  amount  of  $7,011. 
The  defendants  demurred  to  the  petition. 

Haynes,  J. 

The  first  question  that  arose  was,  whether  a  railroad  company  char- 
tered by  this  state,  and  having  its  termini  within  the  state  has  the  power 
to  make  such  a  contract.  In  the  decision  in  this  state  it  has  been  held 
hat  it  has.  The  superior  court  of  Cincinnati  held  in  case  of  Fabman 
&  Co.  V.  C,  H.  &  D.  R.  R.  Co.,  2  Disn.,  248,  that  a  railroad  com- 
pany had  the  power  to  enter  into  such  a  contract  not  as  derived  from 
its  charter,  but  as  incidental  to  its  chartered  duties.  This  a  proper  and 
legitimate  contract  for  the  road  to  make,  and  not  ultra  vires. 

The  next  question  made  by  counsel  could  not  be  decided  upon  the 
demurrer.  A  demurrer  only  lies  to  facts  appearing  upon  the  face  of 
the  petition.  The  question  made  was  upon  the  bill  of  lading  attached 
to  the  petition  as  an  exhibit.  And  this  court  has  uniformly  held  that 
these  exhibits  form  no  part  of  the  petition.  The  petition  must  contain 
within  itself  a  full  statement  of  the  facts  constituting  the  cause  of  ac- 
tion. The  bill  of  lading,  though  attached  to  the  petition,  could  not  be 
regarded  as  part  of  it. 

Demurrer  overruled  and  leave  granted  to  answer. 

Lowe  &  Naureth,  and  Conover  &  Craighead,  for  plaintiff. 

Mason  &  Bowman,  (Springfield)  contra. 


Summons — Sheriffs  Return — Service. 

[Montgomery  County  Superior  Court,  May  Term,  1867.] 

♦Harsh  MAN  et  ai^  v.  Littw  Miami  and  C.  and  X.  Rys.,  CT  ai„ 

1«      AlCBNDMIENT  OF  SUHICONS. 

A  summons  against  'H.  F.  H.,  managing  agent  of  the  B.  &  O.  R.  R.  Co.,  Im* 
pleaded"  etc.,  may  be  amended  by  striking  out  the  words  *'H.  F.  H.,  manai^ 
ing  agent  of.*' 

2.    Shsriff*b  Retubn  mat  be  Explained  bt  Obal  Testimont. 

Where  the  sheriff  mad^  returns  on  a  summons  against  "H.  F.  H,  managing 
agent  of  the  B.  &  O.  R.  R.  Co."  etc.,  that  he  had  "served  the  within  B.  &  O. 
R.  R.  Co.,  by  leaving  a  true  copy"  etc.,  with  H.  F.  H.,  general  agent  etc., 
the  descriptive  words  "general  agent"  may  be  explained  or  contradicted  by 
parol  testimony. 

8.      SiTlCMONS   KAY  BE   SeBVED  ON   QeNEBAL  AOENT  OF  RaILBOAD  COMFANT. 

An  agent  having  the  powers  of  a  general  agent  and  whose  powers  are  confined 
to  making  of  contracts  Tor  the  transportation  of  freight,  collecting  freight 
money,  and  to  the  performance  of  some  other  minor  duties  incidental  to  Uiese, 
is  a  managing  agent  within  the  meaning  of  the  Ohio  code,  and  service  upon 
him  brings  the  defendant  into  court. 


^Other  decisions  in  this  case,  see  preceding  case  and  the  three  following 
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Harshman  v.  Railways. 

Motion  to  dismiss  for  want  of  jurisdiction. 

This  is  an  action  for  damages  to  a  shipment  of  tobacco  from  Dayton 
to  New  York,  which  the  defendants  stipulated  to  carry  "all  rail"  to  New 
York,  and  it  was  damaged  by  the  salt  water.  It  came  on  to  be  heard  at 
this  term  on  the  motion  of  the  Baltimore  &  Ohio  Railroad  Company  to 
dismiss  as  to  it,  because  it  ts  a  foreign  corporation,  having  no  managing 
agent  in  the  state,  and  because  of  defects  in  the  summons.  The  sum- 
mons was  issued  from  this  court  to  the  sheriff  of  Hamilton  county,  and 
commanded  him  to  notify  "H.  F.  Heckert,  managing  agent  of  the  Balti- 
more &  Ohio  Railroad  Company  impleaded,  etc.,  that  said  Baltimore  & 
Ohio  Railroad  has  been  sued,  etc.,  etc."  The  sheriff  of  Hamilton  county 
made  the  return  that  he  had  "served  the  within  Baltimore  &  Ohio  Rail- 
road Company  by  leaving  a  true  copy,  etc.,  with  Henry  F.  Heckert,  gen- 
eral agent  of  said  railroad  company,  etc."  The  motion  to  dismiss  was 
supported  by  the  affidavit  of  Mr.  Heckert,  asserting  his  powers  as  agent 
of  the  defendant  to  be  confined  to  the  making  of  contracts  for  the  trans- 
portation of  treight,  collecting  freight  money,  and  to  the  performance  of 
some  other  minor  duties  incidental  to  these. 

Haynbs,  J. 

First,  the  summons  was  incorrect,  but  might  be  amended  at  once  by 
striking  out  the  words  "H.  F.  Heckert,  managing  agent  of,"  which  would 
leave  it  in  proper  form.  Second,  the  descriptive  words  "general  agent," 
in  the  sheriff's  return,  may  be  explained  or  contradicted  by  parol  testi- 
mony, but,  third,  an  agent,  having  the  powers  shown  by  the  sheriff's  re- 
turn and  the  affidavit,  to  be  possessed  by  Mr.  Heckert,  is  a  "managing 
agent"  in  the  meaning  of  the  code,  and  service  upon  him  brings  the  de- 
fendant into  court. 

T.  O.  Lowe,  Conover  and  Craighead,  for  plaintiffs. 

Wm.  M.  Ramsey,  Houk  and  McMahon,  contra. 


Carri€r8. 

[Montgomery  Superior  Goart] 

♦Harshman  &  Eaker  v.  L.  M.  &  C.  &  X.  Ry.  Cos. 

LiABiLiTT  or  Oabbier  fob  Goods  Damaged  by  Ck>MiaTnNO  Gabbieb. 

A  common  carrier  stipulating  in  a  bill  of  lading  to  transport  goods  by  ''all  rail** 
to  a  certain  place  is  liable  for  a  breach  of  such  contract  by  a  connecting  carrier 
In  shipping  such  goods  by  sea,  whereby  the  goods  are  damaged,  notwithstand- 
ing a  provision  in  such  bill  of  lading  providing  the  damage  was  to  be  sustained 
by  the  connecting  line  having  charge  of  the  goods  at  the  time  of  the  damage 
thereto. 

The  petition  in  this  case  avers  the  delivery  to  the  L.  M.  &  C.  &  X, 
Company,  at  Dayton,  Ohio,  on  November  14,  1865.  of  398  cases  of  to- 
bacco, and  embodies  the  bill  of  lading  issued  therefor  by  said  defendants^ 

*For  other  dcciatooa,  tee  two  preceding  and  the  two  following 
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in  which  the  date,  the  names  of  the  shippers,  the  names  and  address  of  the 
consignees,  ('Caltus  &  Kausche,  i6i  Cedar  street,  New  York,')  the  de- 
scription of  the  articles,  their  weight,  the  rate  per  loo  qounds  (70  cents), 
the  destination  (New  York),  the  route  (via  B.  &  O.  R  R.),  and  the  mode 
or  manner  of  transportation  (all  rail),  were  written.  The  printed  part 
of  the  bill  of  lading  contained,  among  others,  the  following  stipulations : 
Marked  and  numbered  as  per  margin,  to  be  transported  by  the  L.  M.  & 
C.  &  X.  Railroad  Companies  to  termini  of  their  roads,  and  there  deliv- 
ered to  the  agents  of  connecting  steamboats,  railroad  companies,  or  for- 
warding lines,  on  the  following  terms  and  conditoins:  ♦  ♦  ♦  That 
in  case  of  loss,  detriment  or  damage  done  to  or  sustained  by  any  of  the 
property  herein  receipted  for,  during  such  transportation,  whereby  any 
legal  liability  or  responsibility  shall  or  may  be  incurred,  that  company 
alone  shall  be  held  answerable  therefor  in  whose  actual  custody  the  same 
may  be  at  the  time  of  the  happening  of  such  loss,  detriment  or  damage. 

The  plaintiffs  averred,  as  a  breach  of  this  contract,  the  shipment  of 
174  cases  of  the  tobacco  at  Baltimore,  to  go  thence  by  sea  to  New  York, 
and  its  serious  injury  by  sea  water.  Petition  averred  also  that  all  the 
defendants  were  joint  contractors. 

The  L.  M.  &  C.  &  X..  Company  answered,  averring  the  safe  deliv- 
ery of  the  tobacco  at  the  easternm  terminus  of  their  road  to  the  agents 
of  the  next  connecting  railroad  line,  and  asserting  this  to  be  a  full  com- 
pliance with  their  contract. 

To  this  answer  plaintiffs  demurred. 

Haynes,  J. 

Upon  demurrer  to  the  petition  the  court  had  held  that  a  railroad 
company  could  contract  for  transportation  of  freight  beyond  its  termi- 
nus and  beyond  the  limits  of  the  state,  and  become  liable  for  loss  or  dam- 
age upon  connecting  lines.  From  an  inspection  of  the  bill  of  lading  in 
this  case,  it  seems  clear  that  the  defendants  undertook  to  transport  the 
tobacco  of  the  plaintiff  from  Dayton  "to  New  York  via  the  Baltimore 
&  Ohio  R.  R.,"  and  by  "all  rail."  In  such  transportation  the  B.  &  O. 
R.  R.  Co.,  became  the  servant,  agent  or  partner  of  the  defendants  and 
they  are  liable  for  damages  resulting  from  its  breach  of  the  contract  in 
shipping  by  water  instead  of  by  rail.  The  printed  condition  that  each 
connecting  company  should  alone  be  held  answerable 'for  loss  or  dam- 
age to  the  property  sustained  "during  such  transportation"  does  not 
affect  this  liability.  The  damage  was  not  sustained  "during  such  trans- 
portation as  was  contracted  for,"  but  during  transportation  of  an  en- 
tirely different  character,  and  as  a  consequence  of  a  breach  of  the  con- 
tract. 

Demurrer  to  answer  sustained.  Demurrer  was  argued  by  Thos. 
O.  Lowe  of  counsel  for  plaintiffs,  and  S.  A.  Bowman  of  counsel  for  de- 
fense. 
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Carriers — Damnges. 

[Montgomery  Superior  Court.] 

♦Harshman  &  Baker  v.  L.  M.  &  C.  &  X.  Ry.  Cos. 

1.  Contract  to  Ship  bt  Railroad  Broken  When  Stitpment  Made  bt  Sea. 

A  contract  of  railroad  companies,  as  embodied  in  the  bill  of  lading,  to  transport 
tobacco  to  New  York  by  way  of  the  B.  &  O.  R.  R.  Co.,  all  the  way  by  rail- 
roads, is  not  beyond  their  powers,  and  imposes  upon  them  the  obligation  to  so 
transport  it;  and  when  by  themselves  or  by  the  B.  &  O.  R.  R.  Co.,  as  partner 
or  servant,  it  is  diverted  from  an  all  rail  route,  and  partly  shipped  by  sea,  that 
is  a  breach  of  the  contract  and  would  subject  them  to  damages  for  any  injury 
to  the  tobacco  resulting  from  such  shipment. 

2.  Measure  or  Damages  Against  Carrier  for  Injuries  to  Goods. 

The  measure  of  damages  upon  a  shipment  of  goods  which  are  injured  in  the  pas- 
sage^ is  the  difference  in  their  maricet  value  at  the  point  of  delivery  at  the  time 
of  their  arrival,  if  they  had  arrived  In  good  order,  and  their  value  in  their  dam- 
aged condition. 

8.    Contract  Price  por  Goods  Sold  and  Injured  in  Passage  to  Govern,  When. 

^Vhere  goods  had  been  previously  sold  by  the  plaintiff  to  a  party  in  New  YorlL, 
at  a  stipulated  price,  and  that  the  agents  of  the  defendants  wsh  informed  of 
such  sale,  and  of  the  price  to  be  received,  and  that  the  tobacco  was  shipped  in 
fulfillment  of  that  contract,  such  contract  price  will  govern  only  in  cases  of 
sale  of  specific  articles  which  the  vendor  could  not  purchase  in  the  market  gen- 
erally to  substitute  to  fulfill  the  contract. 

The  petition  sets  forth  that  the  plaintiffs  are  partners ;  that  the  Little 
Miami  and  Columbus  and  Xenia  Railroad  Companies  are  corporations 
organized  under  the  laws  of  the  state  of  Ohio;  that  the  plaintiffs  at  the 
special  instance  and  request  of  the  L.  M.  &  C.  &  X.  R.  R.  Cos.  did,  on 
November  14,  1865,  at  Dayton,  deliver  to  the  defendants  398  cases  of  to- 
bjicco,  in  regard  to  which  the  said  defendants  then  and  there  entered  into 
a  contract  with  the  plaintiffs,  which  set  forth  the  receiving  of  the  tobacco, 
name  of  consignees,  number  of  pounds,  rate  per  100  lbs,  and  to  "New 
York  via  B.  &  O.  R.  R.,  all  rail,"  and  the  same  being  a  contract  for  through 
rate. 

The  tobacco  to  be  transferred  by  the  L.  M.  &  C.  &  X.  R.  R.  Cos.  to 
termini  of  their  roads,  and  then  delivered  to  the  agents,  connecting  steam- 
boats, railroad  companies,  or  forwarding  lines,  on  the  certain  terms  and 
conditions  contained  in  contract  to  be  forwarded  to  New  York  city. 

The  tobacco  passed  into  the  hands  of  the  Baltimore  and  Ohio  Rail- 
road which  is  one  of  the  connectiyng  lines  between  Dayton  and  New  York, 
and  the  ^tire  freight  from  Dayton  to  New  York,  was  paid  by  the  con- 
signor, to  the  agents  of  the  Baltimore  and  Ohio  Railroad  in  the  city  of 
New  York.  That  the  defendants  disregarding  their  duties  to  carry  or  to 
secure  the  carriage  of  the  tobacco  all  the  way  by  railroad,  permitted  174 

*  For  other  decisions  in  this  case,  see  next  case  and  the  three  preceding  cases. 
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cases  thereof  to  be  shipped  at  the  city  of  Baltimore,  to  go  by  water  thence 
to  New  York;  that  the  174  cases,  in  the  course  of,  and  by  perils  peculiar 
to  the  transportation  by  water  and  before  it  arrived  at  the  place  of  delivery, 
was  seriously  injured  and  damaged ;  that  the  prc^erty  was  not  damaged, 
nor  defendants  prevented  from  delivering  it  in  New  York  m  good  order 
by  rail,  by  any  of  the  excepted  damages,  difficulties  or  contingencies  men- 
tioned in  the  bill  of  lading,  but  the  damage  and  injury  was  caused  by  the 
wrongful  act  and  default  of  defendants  in  diverting  or  permitting  the  prop- 
erty to  be  diverted  from  the  course  of  transportation  contracted  for  and 
agreed  upon  between  the  parties. 

Damages  laid  at  ten  thousand  dollars. 

The  L.  M.  &  C.  &  X.  Railroad  Companies,  for  answer,  deny  that  all 
of  the  one  hundred  and  seventy-four  cases  of  tobacce  were  damaged,  and 
they  deny  that  the  plaintiffs  have  been  damaged  as  claimed  in  the  petition. 

CnARce  TO  JURY, 

Haynes,  J. 

The  court  has  heretofore  decided  that  the  contract  of  the  defendants 
as  embodied  in  the  bill  of  lading,  was  to  transport  this  tobacco  to  New 
York  by  way  of  the  B.  &  O.  R.  R.,  and  all  the  way  by  railroads ;  that  the 
making  of  such  a  contract  was  not  beyond  their  powers  and  imposed  upon 
them  the  obligation  to  so  transport  it ;  that  when  by  themselves  or  by  the 
B.  &  O.  R.  R.  Co.,  whether  acting  as  their  partner  or  servant,  it  was  di- 
verted from  an  all  rail  route  at  Baltimore  and  shipped  by  sea,  that  was  a 
breach  of  the  contract  and  subjected  them  to  damages  for  any  injury  to  the 
tobacco  resulting  from  such  shipment.  For  the  trial  of  this  case,  therefore, 
the  question  of  the  liability  of  the  defendants  in  damages  is  settled  and 
it  only  remains  to  ascertain  the  amount  of  damages  the  plaintiffs  should 
recover. 

In  general,  the  measure  of  damages  upon  a  shipment  of  goods  which 
are  injured  in  the  passage,  is  the  difference  in  their  market  value  at  the 
point  of  delivery  at  the  time  of  their  arrival,  if  they  had  arrived  in  good 
order,  and  their  value  in  their  damaged  condition.  In  this  case,  however, 
proof  has  been  offered  and  admitted  that  the  plaintiffs  had  sold  the  to- 
bacco shipped,  to  a  party  in  New  York,  at  a  stipulated  price,  and  that  the 
agent  of  the  defendants  was  informed  of  this  sale  and  of  the  price  to  be 
received,  and  that  the  tobacco  was  shipped  in  fulfillment  of  that  contract. 
And  it  is  claimed  by  the  plaintiffs  that  that  price  is  to  be  taken,  instead 
of  the  market  value,  in  fixing  the  damages.  I  think  this  proof  was  admis- 
sible, but,  in  admitting  it,  I  did  not  mean  to  hold,  and  do  not  now  hold, 
that  the  rule  claimed  by  the  plaintiffs  is  inflexible,  and  applicable  in  all 
cases.  -Where  the  sale  is  of  specific  articles,  as  of  a  certain  number  of 
specified  cases  of  tobacco,  so  that  the  vendor  can  not  fulfill  his  contract  by 
the  purchase  and  substitution  of  other  like  articles  for  delivery,  or  when  it 
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is  of  a  peculiar  kind  of  goods,  as  for  instance,  Ohio  seed-leaf  tobacco, 
which  cannot  be  purchased  in  the  market,  the  rule  is,  I  think,  applicable 
and  proper,  but  where  the  sale  is  general  of  so  many  cases  of  tobacco, 
although  of  a  particular  kind,  and  it  appears  that  that  kind  of  tobacco 
could  have  been  had  in  the  market  at  the  place  of  delivery,  at  a  less  pricee, 
and  the  vendor  might,  when  notified,  have  purchased  other  tobacco  to  ful- 
fill his  contract,  and  in  such  case  the  market  price  only  should  be  regarded 
in  fixing  the  damages. 

On  the  arrival  of  the  tobacco,  in  a  damaged  condition,  at  New  York, 
and  on  the  refusal  of  the  vendees  to  accept,  it,  the  plaintiffs  had  a  right  to 
sell  it,  and  such  sale,  if  fairly  and  properly  made  according  to  the  usages 
of  trade  in  that  city,  is  a  proper  mode  of  fixing  its  value. 

If  the  usage  was  to  sell  at  auction,  they  were  right  in  selling  at  auction. 
If  the  usage  was  to  sell  at  private  sale  through  brokers,  they  should  have 
adopted  that  mode.  If  the  usage  was  to  sell  the  whole  shipment  when 
part  only  was  damaged,  that  was  proper. 

If  the  usage  was  to  separate  the  good  or  slightly  damaged  from  the 
badly  damaged,  and  sell  the  one  at  private  sale,  the  other  at  public  sale, 
that  should  have  been  done.  It  was  not  necessary  to  notify  the  defendants 
of  the  sale. 

Allthough  the  bill  of  lading  may  have  contained  a  stipulation  that 
the  price  of  tobacco  at  the  point  of  shipment  should  be  taken  in  fixing 
the  damages,  yet  the  defendants,  or  their  servant,  having  wilfully  violated 
their  contract  by  shipping  by  a  totally  different  route  from  that  agreed 
upon,  cannot  avail  themselves  of  it,  whether  such  a  stipulation  be  or  be 
not  considered  against  public  policy,  and  void.  It  was  the  duty  of  the 
plaintiffs,  or  their  agents,  to  use  all  reasonable  care  and  diligence  to  save 
the  tobacco  and  prevent  further  injury,  and  for  any  injuries  resulting 
from  their  negligence,  or  want  of  prompt  and  proper  care  and  attention, 
the  plaintiffs  are  not  entitled  to  damages. 

In  addition  to  the  damages  already  indicated,  the  plaintiffs  are  en- 
titled to  recover  all  necessary  expenses  incurred  in  taking  care  of  the  to- 
bacco, preparing  it  for  market,  and  selling  it,  but  not  including  fees  or 
expenses  of  attorneys  in  negotations  for  settlement,  or  in  attempts  to  col- 
lect the  damages  from  any  of  tht  parties. 

Interest  is  to  be  allowed  froni  the  time  of  the  arrival,  on  the  damages 
for  the  injury,  and  on  expenses  from  the  time  they  were  paid. 

The  jury  returned  a  verdict  for  the  plaintiffs,  for  $6,516.88. 

The  defendants  filed  a  motion  for  a  new  trial. 

T.  O.  Lowe  and  Conover  &  Craighead,  for  plaintiffs. 

Young  &  Gottsdialll  and  Houk  &  McMahon,  contn. 


12  Mont 
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Pleading — Judgment. 

[Montgomery  Superior  Court] 

♦Harshman  &  Baker  v.  Litti^e  Miami  R.  R.  Co. 

1.  Second  Answer  Simiijib  to  Former  Insufficient  Answer  is  Demurbablb. 

Where  a  second  answer  is  substantially  the  same  as  one  to  which  a  demurrer  waa 
formerly  sustained  in  the  same  case,  and  no  reason  appears  why  a  different 
decision  should  be  made,  a  demurrer  to  it  will  be  sustained. 

2.  Demurrer  Sustained  as  to  One  Defendant  of  no  Effect  as  to  Others. 

Where  in  an  action  against  three  railroad  companies  a  demurrer  by  one  is  sus- 
tained on  the  ground  that  the  averments  of  the  petition  did  not  show  that  com- 
pany to  be  a  joint  contractor  with  the  other  two,  such  judgment  does  not  affect 
the  right  of  action  against  the  other  defendants. 

Haynes,  J. 

The  second  answer  is  substantially  the  same  as  one  to  which  a  de- 
murrer was  formerly  sustained  in  this  case,  and  no  reason  appears  why  a 
different  decision  should  now  be  made.  The  action  was  brought  against 
the  L.  M.,  the  C.  &  X.,  and  the  B.  &  O.  railroad  companies,  as  joint  con- 
tractors. Upon  demurrer  filed  by  the  last  named  company  it  was  held 
that  the  averments  of  the  petition  did  not  show  that  company  to  be  a  joint 
contractor  with  the  other  two,  and  judgment  was  rendered  in  its  favor 
against  the  plaintiff.  That  judgment  does  not  affect  the  right  of  action 
against  the  other  defendants.  The  case  is  thought  to  be  clearly  within  the 
niling  in  Lampkins  v.  Chisom. 

Demurrer  sustained. 

Conover  &  Craighead  and  T.  O.  Lowe,  for  plaintiffs. 

Young  &  Gottschall  and  Houk  &  McMahon,  contra* 


Pa/rtnership  Contract. 

[Montgomery  Superior  Court,  April  Term,  1868.] 

Edgar  Heiss  v.  Chari.es  Reed. 

Promise  bt  Pubohasiko  Parties  to  Pat  Debts  of  Firm  Sustained  bt  Conbid- 

BBATION. 

Where  a  firm  is  indebted  to  a  clerk  for  services  rendered,  and  one  of  the  partners 
sells  his  interest  to  a  person,  and  the  new  firm  assumes  and  promises  to  pay 
the  debts  of  the  former  partnership,  and  one  of  the  partners  of  the  latter 
firm  subsequently  assumes  and  promises  to  pay  the  liabilities  of  the  firm,  this 
is  a  promise  based  upon  and  sustained  by  a  consideration  moving  from  one 
party  to  another,  and  can  be  enforced  by  the  clerk. 


^Other  decisions,  see  four  preceding  cases. 
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Action  brought  upon  an  account  for  services  rendered  as  clerk  in 
a  grocery  store,  which  was  first  owned  by  Heiss  '&  Long,  then  by  Heiss 
&  Reed,  and  then  by  Charles  Reed.  Amount  claimed,  $267.60,  with 
interest  from  January  i,  1867. 

The  defendant  files  a  general  demurrer  to  the  petition. 

Haynes,  J. 

The  petition  avers  that  the  said  firm  of  Hei^s  &  Long  was  indebted 
to  him  for  ser^Mces,  that  Reed  bought  the  interest  of  Long,  and  assumed 
jointly  with  Heiss,  and  promised  to  pay  the  debts  of  the  firm  of  Heiss  & 
Long,  and  that  Reed  subsequently  bought  out  Heiss  and  assumed  and 
promised  to  pay  the  liabilities  of  the  firm  of  Heiss  &  Reed.  This  is  a 
promise  based  upon  a  consideration  moving  from  one  party  to  pay  money 
to  another,  and  is  sustained  by  such  consideration  and  can  be  enforced  by 
the  party  to  whom  the  money  was  agreed  to  be  paid.  This  is  held  in  7 
Ohio  St.,  359,  and  is  sustained  by  numerous  authorities. 

Demurrer  overruled. 

Hart  &  Scott,  for  plaintiff. 

Gunckel,  for  defendant. 


Administrators. 

[Montgomery  Superior  Court] 

Hous  Admrs.  v.  William  B.  B^tson  ET  au 

Right  or  Administrators  to  Be  Reimbursed. 

The  right  of  a  deceased  person,  who  have  paid  all  the  expenses  and  debts  of  the 
estate,  and  permitted  the  heirs  to  divide  the  personal  estate  among  them,  with 
the  understanding  that  they  wouRS  reimburse  them  if  necessary,  cannot  main- 
tain an  action  against  the  several  heirs  for  their  respective  portion  of  the  in- 
debtedness of  the  estate  to  them,  without  averring  an  agreement  between  the 
administrators  and  heirs  that  they  should  be  reimbursed  if  necessary. 

Plaintiffs  aver  that  they  were  duly  appointed  administrators  of  John 
L.  Hole,  deceased,  on  August  30,  1849;  t^^^^  deceased  left  amongst  other 
heirs,  Mary  Betson,  who  married  William  B.  Betson,  and  Juliann  Ewing, 
who  married  John  Ewing.  That  they  (the  administrators)  paid  all  ex- 
penses and  debts  of  the  estate,  and  permitted  the  heirs  to  divide  the  per- 
sonal estate  among  them  with  the  understanding  that  they  would  reim- 
burse the  administrators  if  necessary;  that  they  settled  the  estate  June 
24,  1863,  and  the  estate  owed  them  $403.66,  the  portion  each  defendant 
is  required  to  pay  is  $80.72,  and  interest  from  June  24,  1863.  All  of  the 
other  heirs  having  paid  their  proportion ;  also  that  the  personal  property 
has  been  so  used  and  disposed  of  that  it  cannot  be  found ;  that  there  are 
no  assets  to  pay  the  plaintiffs,  and  they  ask  judgment  for  $161.46,  with 
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interest.    Defendants  demurred  to  petition  because  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

Haynes,  J. 

There  being  no  agreement  as  between  the  administrators  and  heirs, 
that  the  administrators  should  be  reimbursed  if  necessary,  being  set  forth 
in  the  petition,  it  was  defective;  although  it  alleged  an  understanding 
between  the  parties.  Demurrer  sustained.  Leave  granted  to  file 
amended  petition. 

This  case  was  again  heard  on  demurrer,  at  the  March  term  of  this 
court,  the  demurrer  being  sustained,  the  leave  being  granted,  the  plaintiff 
filed  an  amended  petition,  setting  forth  the  additional  fact  that  there  was 
an  agreement  between  the  administrators  and  heirs  that  if  the  adminis- 
trators would  permit  the  personal  property  of  the  deceased  to  be  divided 
amongst  the  heirs,  they — the  administrators — should  be  reimbursed,  if 
upon  settlement  of  the  estate,  the  assets  were  insufficient  to  pay  the  in- 
debtedness, and  asking  the  sale  of  the  land  that  they  may  be  reimbursed. 
The  defendants  filed  a  general  demurrer,  which  the  court  sustained. 

J.  A.  Jordan,  for  plaintiff. 

Craighead  and  Munger,  contra. 


rartition. 

[Montgomery  Superior  Court] 

I 

Jeremiah  Hole  v.  John  Ewing. 

Pabtt  Gonsentino  to  Partition  Bound  bt  the  Record. 

A  party  defendant  in  a  partition  proceeding,  who,  by  answer,  consent!  to  par- 
tition, and  the  premises  are  sold  therein,  will  be  bound  by  the  record,  and  can- 
not Impeach  by  a  parol  agreement  and  recover  an  interest  in  the  land. 

The  action  was  brought  about  two  years  ago,  the  plaintiff  seeking 
to  recover  possession  of  an  undivided  i-6  of  a  certain  farm  in  Washington 
township,  containing  i6o  acres.  The  plaintiff  claimed  that  he  was  the 
owner  of  the  land ;  that  it  had  been  levied  and  sold,  and  bought  in  by  one 
Bellaman,  under  a  verbal  agreement  that  Hole  should  have  the  property 
back  at  the  same  price  when  he  was  able  to  pay  Bellaman.  That  sub- 
sequently he  agreed  with  his  brother-in-law,  the  defendant  Ewing,  that 
he,  Ewin^  should  pay  said  Bellaman  for  the  land  and  take  a  deed  for  it 
from  Bellaman,  and  hold  the  same  subject  to  be  redeemed  by  Hole  when 
he  might  be  able  to  redeem  it.  The  deed  from  Bellaman  to  Ewing  was 
an  absolute  deed.  Hole  tendered  the  amount  to  Ewing  and  demanded 
a  re-conveyance  of  the  property. 

The  defendant  answered  the  plaintiffs  petition  denying  any  such 
agreement  or  understanding,  and  setting  up  that  soon  after  he  became 
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seized  of  said  premises  he  and  his  wife,  who  also  owned  an  undivided 
one-sixth,  in  common  with  others  filed  their  petition  in  the  superior 
court  to  partition  said  premises.  To  this  preceeding  Hole  was  a  party 
defendant,  and  filed  his  answer  consenting  to  the  partition.  A  decree  in 
partition  v«^as  made,  and  the  commissioners  failing  to  divide  the  premises, 
twing  elected  to  take  them  at  the  appraisement,  whereupon  the  court 
adjudged  the  same  to  him,  and  a  deed  for  same  was  made  by  sheriff  to 
said  Ewing  for  the  entire  premises  which  include  the  one-sixth  claimed 
by  Hole,  and  which  in  the  partition  proceedings  Ewing  claimed  as  his 
own.  The  court,  on  demurrer,  held  this  a  bar  to  any  recovery  of  the 
land. 

The  plaintiff  thereupon  filed  a  reply  to  the  defendant's  answer,  claim- 
ing that  at  the  commencement  of  the  proceedings  in  partition  it  was 
agreed  between  Hole  and  Ewing  that  said  partition  proceedings  should 
be  commenced  for  the  purpose,  simply  of  enabling  said  Ewing  to  hold 
said  one-sixth  in  severalty,  in  trust  for  said  Hole,  instead  of  jointly,  and 
for  no  other  purpose.  To  this  reply  a  demurrer  was  interposed  by  the  de- 
fedant,  and  the  case  came  to  the  court  on  demurrer  to  the  reply.  The 
court  held  the  reply  bad,  and  that  the  proceedings  in  partition  was  a  bar 
to  any  action  for  the  recovery  of  the  land.  Hole  having  been  a  party 
thereto,  and  consenting  to  the  proceedings.  That  he  was  bound  by  the 
record,  and  could  not  impeach  it  by  a  parol  agreement  of  this  sort. 

Haynes,  J. 

If  plaintiff  had  any  remedy,  it  would  be  to  recover  of  Ewing  the 
appraised  value  of  his  interest,  as  he  claimed  in  the  land,  in  money. 
The  demurrer  therefore,  sustained. 
Jordan  &  P.  P.  Lowe,  for  plaintiff. 
Craighead  &  Munger,  contra. 


New  Trial — Continuance. 

[Montgomery  Superior  Court,  March  Term,  1872.] 

Stephen  Horner  v.  John  W.  BussARa 

Nkw  Tbial  not  Gbanted  on  Account  or  Absbnos  of  Sick  WrrNESS. 

A  new  trial  will  not  be  granted  on  the  ground  of  surprise,  where  a  witness  is 
seised  with  sudden  illness  while  in  attendance  upon  the  trial,  and  without  the 
knowledge  or  consent  of  the  plaintiif  absented  himself  and  returned  home, 
where  he  was  confined  to  bed  wholly  unable  to  appear  and  testify  as  a  witness 
in  the  case;  the  correct  practice  in  such  case  is  to  make  known  the  facts  and 
apply  for  a  continuance  of  the  case. 

Motion  for  new  trial  on  ground  of  surprise. 

The  facts  proven  by  the  affidavits  produced  in  support  of  the  mo- 
tion are,  that  a  witness  subpoenaed  by  the  plaintiff  named  Elias  Kendig, 
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was  seized  with  sudden  illness  while  in  attendance  upon  the  trial,  and 
without  the  knowledge  or  consent  of  the  plaintiff,  absented  himself  and 
returned  to  his  home  in  Germantown,  where  he  was  confined  to  a  bed  of 
sickness,  and  was  wholly  unable  to  appear  and  testify  as  a  witness  in  the 
case;  that  said  Kendig  was  an  important  witness  for  the  plaintiff — so 
important,  indeed,  that  had  he  known  it  would  have  been  impossible  for 
him  to  attend  and  testify,  he  would  not  have  entered  upon  the  trial ;  also, 
that  plaintiff  could  not,  with  ordinary  prudence,  have  guarded  against 
this  surprise. 

Lowe,  J. 

The  foregoing  facts  are  relied  upon  as  constituting  a  sufficient 
showing  in  support  of  a  motion  for  a  new  trial,  on  the  ground  of  accident 
or  surprise.  (Code  sec.  297.)  It  appears  that  the  plaintiff  was  really 
surprised,  in  the  technical  sense  of  that  term ;  that  it  was  in  a  matter 
important  and  material ;  that  it  was  not  in  consequense  of  any  neglect 
or  inattention  on  his  part ;  that  the  process  to  the  court,  even  if  it  had 
been  applied  for  during  the  trial,  would  have  availed  nothing  towards 
securing  the  attendance  of  the  witness;  that  his  absence  was  upon  a 
sufficient  excuse,  so  that  plaintiff  can  recover  nothing  from  him  in  an 
action  for  damages  for  non-attendance,  and  that  plaintiff  is  therefore 
remedyless,  unless  allowed  an  opportunity  to  present  his  cause  to 
another  jury. 

Such  circumstances  as  these,  in  at  least  one  case,  have  been  held 
sufficient  (14  Johns,  iii),  but  under  later  decisions  the  showing  would 
appear  to  be  defective.  The  correct  practice  in  the  case  like  this  is,  im- 
mediately upon  the  discovery  that  an  important  witness,  subpoened,  and 
m  attendance,  is  missing,  and  not  within  reach,  to  make  known  the 
fact  and  apply  for  a  postponement  or  continuance.  To  hold  back  from 
the  court  and  the  opposite  party  all  knowledge  of  a  fact  like  this,  until 
after  the  trial  has  proceeded  to  its  conclusion,  and  a  verdict  has  been 
rendered,  and  then  to  insist  upon  it  as  a  ground  for  a  new  trial,  is 
thought  to  be  a  practice  which  should  receive  no  encouragement  from 
the  court.  Were  it  allowed  generally,  it  seems  that  the  one  party  would 
hold  the  other  at  a  disadvantage,  and  it  certainly  would  tend  to  a  waste- 
ful expenditure  of  the  time  of  the  court.  (Hilliard  on  new  trials,  p.  2, 
Gra.  &  W.,  New  Trials,  chap.  11 ;  9,  B.  Munroe,  9;  3.  Black'fd,  304.) 

In  this  case,  however,  there  is  another  fact,  viz:  that  the  court  is 
annoyed  with  doubts  from  which  it  cannot  rid  itself,  as  to  the  propriety 
of  the  verdict.  This  fact,  added  to  the  others  shown  by  the  affidavits, 
would  produce  in  my  mind,  a  sense  of  dissatisfaction  and  discomfort 
should  a  judgment  be  rendered  upon  the  verdict,  which  I  feel  bound  in 
good  conscience  to  avoid.    New  trial  granted. 

Haynes  &  Sharts,  for  plaintiff. 

Houk  &  McMahon,  contra. 
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Habeas  Corpus. 

[Montgomery  Superior  Court,  ^larcb  Term,  1869.) 

In  rk  John  Hosea* 

Maotatkatr  Aftek  Commitment  of  Accuskd  is  Functus  Offtcio. 

\Vlif*re  a  inaj^iMti'ute  has  held  to  hail,  and  in  df'fault  tliereof  has  rommltted  the 
person  a(*ciiK«*d  to  answrr  tu  a  cuiirt,  liaving  jurisdiction  to  try  and  determine 
I  lie  f-ane.  \w  is  ftntrtutt  uffit'iu,  and  if  the  at.vuHed  is  afterwards  discharged  upon 
habeuM  corpUM.  lie  can  only  lie  reconmiitted  upon  order  of  tlie  court  to  which  he 
was  held  to  answer,  ur  other  court  having  jurisdiction  to  try  and  determine  it, 
(»xcepi  in  certain  <*ases.  where  he  may  be  held  to  bail  by  the  court  discharge 
InK  him. 

The  affidavit  filed  in  this  case  related  that  on  the  2d  day  of  Febru- 
ary, i8v'^)9.  the  relator  wag  arrested  upon  a  warrant  issued  by  W.  H.  Sig- 
man,  a  mag^istrate  of  Montgomery  county,  Ohio,  based  upon  an  affidavit 
charc^inci;^  Mosea  with  an  assault  and  battery  with  intent  to  kill  one 
Henry  KlafTert,  of  said  county;  that  he  was  duly  examined  by  said  mag- 
istrate, and  held  to  answer  said  charge  in  the  court  of  common  pleas,  and 
in  default  of  bail,  was  committed  to  the  jail  of  said  county.  That  on  the 
6th  day  of  February,  the  transcript  from  the  docket  of  said  justice  was 
filed  in  the  court  of  common  pleas;  that  on  the  26th  day  of  February, 
upon  his  application  for  a  writ  of  habeas  corpus,  he  was  discharged  from 
such,  commitment  by  the  probate  court  of  said  county ;  that  immediately 
after  said  discharge  from  such  confinement  he  was  rearrested  under  a 
warrant  issued  by  the  same  magistrate,  based  upon  another  affidavit 
charging  him  with  the  same  offense,  and  again  brought  before  the  same 
justice,  and  again  held  to  bail  for  his  appearance  to  the  court  of  common 
pleas,  at  the  next  term  thereof,  and  in  default  of  bail  was  recommitted  to 
jail,  and  there  held  to  answer  said  charge,  the  original  cause  then  pend- 
ing and  undetermined  in  said  court,  concluding  with  an  averment  that 
the  subsequent  proceedings  of  said  magistrate  were  wthout  warrant  or 
authority  of  law. 

The  inquiry  involved  in  the  case  was  as  to  whether  the  magistrate 
had  authority  so  to  recommit  the  relator,  and  as  to  whether  a  magis- 
trate's court  is  one  oi  that  class  or  rank  of  courts  contemplated  in  the 
sixth  section  of  the  habeas  corpus  act  of  Ohio,  which  provides  "That  any 
person  who  shall  be  set  at  large  upon  any  habeas  corpus,  shall  not  be 
again  imprisoned  for  the  same  offense,  until  by  the  legal  order  or  pro- 
cess of  the  court  wherein  he  or  she  shall  be  bound  by  recognizance  to 
appear,  or  other  court  having  jurisdiction  of  the  cause  of  offense." 

For  the  prisoner  it  was  maintained  that  the  sixth  section  of  the 
Ohio,  Habeas  Corpus  Act  of  January  22,  181 1,  is  the  same  in  substance 
with  the  sixth  section  of  the  celebrated  act  of  31,  Charles  II.;  thai  the 
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very  evil  to  be  remedied  by  that  section  was  arrest  and  recommitment 
by  magistrates  or  examining  courts,  as  was  clear  from  the  introductory 
words  of  the  section  in  the  English  act :  "For  the  prevention  of  unjust 
vexation  by  reiterated  commitments  for  the  same  offense,  it  is  enacted, 
etc. ;''  that  although  this  reason  or  preamble  is  omitted  in  the  Ohio  act, 
and  a  few  other  verbal  changes  made,  yet  the  object  and  the  interpreta- 
tion of  the  acts  are  evidently  the  same;  that  though  the  word  "court" 
used  in  the  section,  was  sometimes  applied  to  magistrates,  yet  it  was 
clear  from  the  preceding  phrase  "bound  by  recognizance  to  appear," 
that  the  subsequent  words  "other  court  having  jurisdiction  of  the  cause 
or  offense"  referred  solely  to  courts  authorized  to  try  and  determine  the 
case,  not  examining  courts,  but  in  common  law  phrase,  courts  of  oyer 
and  terminer;  that  this-  was  in  accordance  with  the  rule  that  where  cer- 
tain subject  matter  are  specified  in  a  statute  and  the  general  phrase 
other"  is  employed  in  the  same  connection,  it  would  be.  held  to  mean 
similar  or  cognate  subjects ;"  that  when  in  the  first  instance  the  magis- 
trate had  examined  and  committed  the  prisoner  his  jurisdiction  was  at 
an  end ;  that  no  English  case  could  be  found  where  a  magistrate  author- 
ized only  to  examine,  had  re-examined,  a  prisoner  once  discharged  on 
habeas  corpus,  and  no  American  case,  either;  and  that  all  the  incidental 
allusions  to  the  question  in  the  cases  or  text  books  in  England  orAmer- 
ica,  clearly  indicated  the  opinion  that  no  such  power  existed  in  a  magis- 
trate, and  that  but  little  practical  mischief  could  result  from  this  view  of 
the  law,  inasmuch  as  the  courts  intended  by  the  statute,  had  clearly  the 
power  to  order  the  prisoner  into  custody,  or  rearrest  him  upon  their  own 
process.  Such,  also,  it  was  maintained,  had  been  the  received  notion 
and  practice  in  Ohio  from  the  beginning  and  in  New  York  the  legisla- 
ture had  recognized  it  by  distinctly  specifying  the  cases  in  which  rearrest 
for  the  same  offense  might  be  made. 


Haynes,  J. 

If  a  person  discharged  upon  habeas  corpus  should  be  again  impris- 
oned by  the  officer  who  had  him  in  custody,  or  by  any  other  person 
without  legal  process  and  authority,  it  would  simply  be  an  act  of  false 
imprisonment  for  which  there  has  always  been  ample  remedy.  It  is 
clear  that  the  purpose  of  the  act  was  not  to  provide  against  such  cases 
alone,  but  that  is  was  especially  intended  to  prevent  repeated  and  har- 
rassing  complaints  against  persons  who  had  been  discharged  and  re- 
peated commitments  by  examining  magistrates  for  the  same  offense, 
which  would  in  effect  defeat  the  object  of  the  habeas  corpus  act.  When 
the  magistrate  has  held  to  bail  and  in  default  of  bail  has  committed 
the  person  accused  to  prison  to  answer  to  a  court,  having  jurisdiction 
to  try  and  determine  the  case,  he  is  functus  officio.  His  jurisdiction  is 
spent.    If  the  accused  is  afterwards  discharged  upon  habeas  corpus,  he 
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can  only  be  recommitted  upon  order  of  the  court  to  which  he  waft  held 
to  answer,  or  other  court  having  jurisdiction  to  try  and  determine  the 
causes,  except  in  certain  cases,  where  it  is  provided  that  he  may  be  held 
to  bail  and  committed  by  the  judge  discharging  him. 

The  prisoner  was  ordered  to  be  discharged  from  the  custody  of  the 
sheriff. 

Belville  &  Thompson  and  Vallandigham,  for  relator. 

G.  V.  Nauerth,  contra. 


Landlord  and  Tenant. 

[Montgomery  Superior  Ooart] 

Hosier's  Admr.  v.  Eu  Hosler. 

Onk  Entitled  to  Crops  bt  Contract  With  Decedent  Need  not  Acoount  to  Ai>- 
ministrator. 

Where  a  decedent  who  had  a  life  estate  in  land  upon  which  crops,  the  ownership 
of  which  is  in  controversy,  were  grown,  agreed  that  the  defendant  should  have 
the  use  of  the  land  as  a  consideration  for  the  support,  maintenance  and  care 
of  herself,  by  the  defendant,  her  administrator  cannot  maintain  an  action  for 
any  part  of  the  crop.  But  if  he  occupied  and  cultivated  the  land  without  such 
agreement,  he  should  render  to  the  administrator  the  customary  rent  for  the 
land. 

The  petition  sets  forth  that  Nancy  Hosier,  deceased,  was  in  her  life- 
time the  owner  of  certain  goods  and  chattels  of  the  value  of  $650 ;  that 
the  goods  and  chattels  during  the  lifetime  of  Nancy  Hosier  came  to  the 
possession  and  custody  of  the  defendant,  well  knowing  that  they  were 
the  property  of  Nancy  Hosier  and  reglected  to  deliver  the  same  to  the 
said  Nancy  in  her  lifetime  and  has  neglected  and  refused  to  deliver  the 
same  or  any  part  thereof  to  the  plaintiff  since  the  death  of  said  Nancy 
Hosier,  hut  did  wrongfully  convert  and  dispose  of  the  same  to  his  own 
use  to  the  damage  of  plaintiff  of  $650  and  interest  from  April  27,  1867, 
for  which  he  asks  judgment. 

The  defendant  for  answer  denies  that  Nancy  Hoiser  was  in  her  life- 
time the  owner  of  the  articles  set  forth,  or  any  part  thereof ;  that  he  ever 
wrongfully  converted  the  same  to  his  own  use ;  and  that  the  plaintiff  has 
sustained  any  damage. 

Charge  to  jury. 

Haynes,  J. 

This  case  involved  but  a  single  question  of  fact.  The  deceased 
Nancy  Hosier  had  a  life  estate  in  the  land,  upon  which  the  crops,  the 
ownership  of  which  is  in  controversy,  were  grown.    If  she  agreed  that 
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the  defendant  should  have  the  use  of  the  land  as  a  consideration  for  the 
support,  maintenance,  and  care  of  herself,  by  the  defendant,  her  adminis- 
trator had  no  claim  to  any  part  of  the  crop.  If  he  occupied  and  cultivated 
the  land  without  such  agreement,  he  should  render  to  the  administrator 
the  customary  rent  for  land. 

Verdict  for  the  defendant. 

Jordan,  for  plaintiff. 

Howard  &  Son,  contra. 


Tntst—  Wills. 

f Montgomery  Superior  Court.) 

John  Howard.  Trusteu,  v.  John  P.  Comly  et  ai,. 

Trustee  Cannot  Foreclose  Mortgage  Against  Will  of  Beneficiary  Without 
Showing  Necessiitt  Therefor. 

A  trustee,  who,  by  the  terms  of  a  will  is  to  put  at  interest  a  fund  to  be  secured 
by  mortgage  on  real  estate  for  the  use  and  benefit  of  C.  who  is  to  receive  the 
interest  and  profit  of  the  same  during  her  life,  and,  after  her  death  the  princi- 
pal and  interest  remaining  to  be  divided  among  the  helra  of  her  body,  cannot 
maintain  an  action  to  foreclose  such  mortgage  without  showing  some  degree 
of  necessity  for  calling  in  such  investment,  against  the  wiil  of  the  sale  bene- 
ficiary of  the  trust. 

Suit  is  brought  to  foreclose  a  mortgage  given  to  secure  a  joint  and 
several  promissory  note  for  $2,555.17,  executed  by  the  defendants  to  the 
plaintiff.  The  defendants  answer,  that  by  the  terms  and  provisions  of 
the  will  of  the  late  Martha  Newcomb,  deceased,  who  was  the  mother  of 
said  defendant,  Eliza  J.  Comly,  the  moneys  loaned  upon  the  note  and 
mortgage  described  in  said  petition,  were  to  be  put  at  interest  by  the 
trustee  appointed  by  and  under  the  provisions  of  said  will,  and  secured 
by  mortgage  on  real  estate  for  the  use  and  benefit  of  said  Eliza  J.  Comly, 
the  said  trustee  to  pay  to  her  during  her  life  the  interest  and  profit  of  the 
same,  and  after  her  death  the  principal  and  interest  then  remaining  in  the 
trustees'  hands,  to  be  divided  among  the  heirs  of  her  body,  and  to  be  paid 
to  them  or  their  legally  appointed  guardians.  Further,  that  the  property 
securing  said  moneys  is  of  the  value  of  thirty  thousand  dollars,  and  thac 
this  suit  was  instituted  without  the  consent,  and  against  the  wish  of  the 
beneficiary.  Eliza  J.  Comly. 

Haynes,  J. 

The  trustee  ought  to  show  some  degree  of  necessity  for  the  calling  in 
of  this  investment  to  the  annoyance  of  the  sole  beneficiary  of  the  trust, 
and  that  as  nothing  of  this  sort  at  present  appears,  his  demurrer  to  the 
answer  must  be  overruled. 

R.  S.  Hart,  for  plaintiff. 

Uclvillc  &  Thompson,  contra. 
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insolvent  Debtors —  Sureties — Set-  Off. 

[Montgomery  Superior  Court.] 

Howard  &  Howard  v.  A.  Wkingardner. 

A  BiTRRTT  or  Insolvent    May    Skt-off    Auainst    Assiuncr    Amount    Paid  ▲■ 
Surety. 

Whore  an  insolvent  aMsiji^iis  an  anoiini  wliicli  he  hohlH  affainst  one  who  pre- 
viously hoiMnie  his  HUioiy.  luidrr  Hrrtion  *X\  of  (he  code,  tho  latter  may  plead  as 
an  equilahle  Kot-ofT  in  an  nciifni  hy  ilic  assiKnec.  the  anioum  paid  hy  him  on 
his  contract  of  auretyship  aliliough  suih  payment  wus  not  made  until  after  the 
assignment. 

Elliott,  J. 

Plaintiffs  sue  to  rcovr  on  an  account  for  $109  owing  from  defendant 
to  one  David  Swartzell,  and  by  the  latter  assignee  to  plaintiffs,  Feb- 
ruary 15,  1871  The  indebtedness  from  defendant  to  Swartzell  arose 
out  of  a  sale  of  hogs  by  the  latter  to  him.  Weingardner  for  his  answer, 
claims  that  at  the  time  of  the  assignment  of  the  account  by  Swartzell  to 
plaintiffs,  Swartzell  was  notoriously  and  hopelessly  insolvent;  that  this 
fact  was  well  known  to  plaintiffs ;  that  they  received  said  account  to  se- 
cure an  antecedent  indebtedness  from  Swartzell  to  them,  and  for  no  new 
consideration  advanced  at  the  time;  that  in  the  early  part  of  the  year 
1870,  Weingardner  became  surety  for  Swartzell  on  a  note  to  John  Reiser 
(or  $2,870;  that  said  note  was  not  paid  at  maturity  or  afterwards  by 
Swartzell;  that  on  said  note  judgment  was  rendered  on  December  30, 
1879,  in  the  superior  court  for  $3,006  against  defendant  and  Swartzell ; 
that  on  this  judgment,  execution  was  issued  January  14,  1871,  upon 
wl:ich  nothing  was  or  could  be  made  out  of  Swartzell  by  reason  of  his 
hopeless  insolvency.  That  defendant  was  the  owner  of  a  large  amount 
01  realty  in  this  county,  upon  which  said  judgment  was  a  lien  and  by 
which  it  was  perfectly  secured;  that  since  the  rendition  of  this  judg- 
ment, defendant  has  paid  the  same  in  full ;  and  therefore,  refuses  to  pay 
this  account  to  plaintiff,  as  he  refused  to  pay  it  to  Swartzell. 

Plaintiff  demurs  to  this  answer,  claiming  it  does  not  state  facts  suf- 
ficient to  constitute  a  defense. 

Why  is  not  the  defense  set  up  by  Wcingardenr  an  equitable  defense 
to  the  plaintiff's  claim?  Manifestly  the  assignment  by  Swartzell  of  an 
account  against  defendant,  after  he  became  insolvent,  when  he  knew  that 
Weingardner  would  presently  be  compelled  to  pay  for  him  on  a  judg- 
ment, as  surety,  a  large  sum,  was  a  bare-faced  fraud.  So  far  as  Swart- 
zell was  concerned  defendant  relies  upon  the  fact  of  Swartzell's  insolv- 
ency ;  that  plaintiffs  know  this ;  that  judgment  had  been  rendered  against 
Swartzell  and  defendant,  and  execution  issued  in  the  claim  of  Beiser 
before  the  assignment ;  that  nothing  could  be  made  out  of  Swartzell ; 
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that  the  judgment  was  then  perfectly  secured  by  lien  on  defendant's 
realty;  that  plaintiffs  took  the  assignment  of  the  account  to  secure  an 
antecedent  debt,  without  advancing  any  new  consideration  at  the  time ; 
and,  finally,  that  defendant  has  been  compelled  to  pay  the  Beiser  judg- 
ment. 

Section  93  of  the  code  provides  that  the  defendant  may  set  forth 
in  his  answer  as  many  grounds  of  defense,  counter-claim  and  set-off,  as 
he  may  have,  whether  they  be  such  as  have  heretofore  been  denom- 
inated legal  or  equitable,  or  both. 

Under  a  similar  provision  in  the  New  York  code  it  has  been  held 
(Hunt  V.  Farmers'  Loan  and  Trust  Co.,  8  How.  418),  that  "any  defense, 
whether  legal  or  equitable,  may  be  interposed.  It  is  no  longer  necessary 
to  bring  an  action  in  the  nature  of  a  suit  in  equity  to  restrain  proceed- 
ings in  an  action  in  the  nature  of  a  suit  at  law." 

Referring  to  this  same  matter,  Judge  Swan  in  his  "Pleading,"  257^ 
says: ''Under  the  head  of  equitable  defenses,are  included  all  matters,which 
would  have  authorized  an  application  to  a  court  of  chancery  for  relief 
against  a  legal  liability,  but  which,  at  law,  could  not  have  been  pleaded 
in  bar.  A  defendant  must  avail  himself  of  a  purely  equitable  defense 
to  a  cause  of  action  strictly  legal ;  for  it  is  no  longer  allowable  to  bring 
an  action  merely  for  the  purpose  of  restraining  the  prosecution  of  another 
action  pending  in  the  same  court." 

Under  section  500  of  the  code,  a  surety  may  bring  an  action  to 
compel  his  principal  to  discharge  the  debt  after  it  is  due.  In  an  action 
by  the  principal  against  the  surety  in  a  claim,  why  may  not  the  surety 
set  up,  as  a  defense,  his  liability  as  surety,  and  especially  when  the  prin- 
cipal is  insolvent?  In  Waterman,  on  set-off,  194,  referring  to  Hany  v. 
Pell,  3  E.  D.  Smith,  R.  432,  it  is  laid  down  as  law,  that:  "If  a  principal 
bring  an  action  against  his  surety  on  a  money  demand,  the  surety  may 
set  up  in  defense  the  fact  of  the  recovery  against  him  of  a  judgment  on 
his  contract  of  suretyship."  And  in  the  same  work,  144,  referring  to 
Mayers  v.  Davis,  22  N.  Y.  R.,  489,  we  find  that,  "when  one  claiming  a 
set-off  has  a  demand  presently  payable,  and  the  other  party  is  insolvent, 
the  former  may  have  the  set-off,  though  the  demand  of  his  adversary 
against  him  has  not  become  payable." 

It  seems  plain  that  if  instead  of  the  assignees,  Swartzell  himself  had 
brought  this  suit,  Weingardner  might  have  had  his  equitable  set-off. 
Then  do  plaintiffs,  under  the  circumstances  averred,  receiving  an  as- 
signment of  a  non-negotiable  clafin,  occupy  any  better  position  that  the 
assignee  could  have  done?  Clearly  not.  True,  in  a  proper  case,  the 
courts  will  protect  the  assignee  of  a  chose  in  action,  but  he  must  him- 
self be  innocent,  a  position  he  could  not  well  occupy  when  the  assignee 
was  insolvent 


SUPERIOR  AND  COMMON  PLEAS  COURTS.  189 


Howard  v,  Weingardner. 


Plaintiffs  refer  to  the  case  of  Granger  v.  Granger  (6  O.  R.  35),  but 
that  does  not  sustain  the  case  here,  for  the  principal  died  before  the  ma- 
turity of  the  debt,  for  which  the  other  party  was  principal.  Nor  does 
the  case  of  Follett  v.  Buyer  (4  O.  S.  R.,  586),  improve  the  matter,  for 
in  that  case  there  was  no  insolvency.  In  Waterman,  84,  we  find  this 
(referring  to  Chance  v.  Isaacs  &  Smith,  5  Paige,  592) :  "A  person  who 
receives  a  negotiable  promissory  note  from  the  payer  out  of  the  usual 
course  of  business,  or  as  for  a  present  consideration,  *  *  *  takes 
course  of  business,  ,  or  as  security  for  an  antecedent  debt 
and  not  for  a  preesent  consideration,  ♦  ♦  *  takes  it,  sub- 
ject to  all  the  equities  which  existed  against  it  in  the  hands  of  the 
former  holder.  And  this  applies  with  peculiar  force  to  the  voluntary 
assignee  of  an  insolvent  debtor,"  etc.  One  reason  assigned  for  the  re- 
striction is,  that  the  assignee  in  such  cases  loses  nothing  if  he  fails  to 
recover,  while  if  he  recovers  he  is  that  much  better  off,  without  having 
aavanced  any  new  consideration.    (20  John's  R.  637;  i  John's  Cases  51.) 

In  Feazle  v.  Dillard  (S  Leigh  30),  it  was  said,  after  admitting  fully 
the  doctrine  in  4  O.  S.  586,  "if  I  owe  an  insolvent  man  $100  and  I  hold 
his  bond  for  the  same  sum  payable  a  week  hence,  neither  equity  nor 
good  sense  would  demand  that  I  should  pay  my  money  to  him  with  a 
certainty  of  losing  that  which  is  due  from  him  to  me.  The  insolvency 
constitutes  a  new  ingredient  in  the  case,  and  upon  the  principle  of  the 
bill  quia  timet,  a  court  of  equity  will  retain  in  my  hands  what  I  owe  for 
my  indemnity."  And  in  Waterman,  444,  it  is  held  that  "when  an  in- 
solvent assigns  a  claim  which  he  holds  against  one  who  had  previously 
become  his  surety,  the  latter  may  set  off  against  a  judgment  obtained 
thereon  by  the  assignee,  the  amount  paid  by  him  on  his  contract  of  sure- 
tyship, although  such  payment  was  not  made  after  the  assignment."  In 
the  case  of  the  T.  C.  &  D.  R.  R.  v.  Rhodes  (8  Ala.  R.,  206),  the  court 
is  equally  emphatic  as  to  the  rights  of  the  surety  of  an  insolvent  debtor. 

Williams  v.  Helme  (x  Dev.  Eq.  R.,  151),  is  precisely  in  point.  Wil- 
liams was  bound  as  surety  for  defendant  Helme  in  a  large  amount,  and 
was  also  indebted  to  him  in  the  sum  of  $1491.  Helme  induced  Williams 
to  confess  judgment  in  his  favor  for  the  $1,491.  Helme  then  failed,  and 
on  execution  Williams  had  to  pay  the  amount  for  which  he 
was  surety  for  Helme.  Helme  had  previously  assigned  this 
judgment  against  Williams  to  one  Thompson  to  secure  an  an- 
tecedent debt.  The  court  allowed  Williams  equitable  set-off 
against  the  assignee,  remarking  that  by  virtue  of  Helme's  insolvency, 
Williams  equity  attached;  and  that  the  right  of  Helme,  to  assign  his 
judgment  against  Willia:ns,  was  lost  when  he  become  unable  to  extricate 
tlie  latter  from  the  thraldom  in  which  he  was  placed  on  account  of  his 
suretyship.  The  case  of  Thompson  v.  McClelland  (29  Pen.  St.  R., 
47S)f  ^^  l^^c  ^^^  ^^^  ^^  b^'  ^^^  would  seem  decisive. 
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On  March  29,  1853,  McClelland  made  his  due  bill  to  Thompson  tor 
$194.  In  July  following,  McClelland  and  another  became  sureties  for 
Thompson  on  a  bond  for  $9,000.  On  May  13,  1854,  judgment  was  ren- 
dered on  the  bond  against  Thompson  and  his  sureties  for  a  balance  of 
$4,139.  Thompson  becoming  insolvent,  his  assets  left  unpaid  of  this 
judgment  the  sum  of  $3,000.  Subsequently  to  the  rendition  of  said 
judgment,  Thompson  assigned  the  McClelland  due  bill  to  one  McGuffy, 
who  at  once  sued  McClelland  *hereon.  After  this  latter  suit  had  been 
commenced,  McClelland  paid  as  surety  for  Thompson  on  the  bond  judg^ 
ment  the  sum  of  $623 — and  filed  an  answer  in  the  McGuffy  suit,  setting 
up  this  judgment;  its  payment,  and  Thompson's  insolvency;  and  sus- 
tained the  defense  and  the  set-off.  The  court  held  Thompson's  assignee 
stood  in  no  better  position  than  the  assignor  himself  would  have  occu- 
pied had  he  brought  suit.  In  view  of  these  rulings  and  equitable  prin- 
ciples, it  is  not  easily  seen  why  the  answer  in  this  case  should  not  be  sus- 
tained. 

I  think  in  the  light  of  sees.  93,  97,  99  and  500  of  the  civil  code  de- 
fendant has  a  right  to  make  such  a  defense  as  he  sets  up,  if  his  averments 
are  true.  The  explanation  of  sec.  500  given  by  Judge  Gholson  in  2  Disny 
R.,  440,  seems  to  sustain  this  view. 

Demurrer  overruled. 

Howard  &  Howard,  for  plaintiff. 

Houk  &  McMahon,  for  defendant. 


Warranty  Deed. 

IMontgoxnery  Common  Pleas,  April,  1809.] 

LKvvrs  HuBER  V.  J.  W.  Wise  bt  ai^ 

LXABHJTT  OF  GRANTOR  IN   DEED  OF  GENERAL  WaRRANTT. 

An  action  may  be  maintained  by  the  grantee  in  a  deed  of  general  warranty 
against  the  grantor,  when  the  grantee  has  been  evicted  under  a  tai  title  ex- 
isting at  the  time  the  conveyance  was  made. 

The  plaintiff  says  that  on  the  nth  of  March,  1864,  the  defendants, 
in  consideration  of  $1,000  conveyed  to  him  seventy-eight  and  one-half 
poles  of  land,  in  section  12.  town  3,  and  range  4,  E.,  etc.,  and  the  defend- 
ants covenanted  with  the  plaintiff  that  they  were  seized  in  fee  of  said 
premises ;  that  they  had  a  good  right  to  convey  the  same ;  that  the  said 
premises  were  free  and  clear  of  all  incumbrances;  and  that  they  would 
warrant  and  defend  the  said  premises  against  the  lawful  claims  of  all 
persons  whatsoever. 

Plaintiff  says  said  premises  were  not  clear  and  free  of  all  incumban- 
ces  at  the  time  the  deed  was  executed  and  delivered,  but  on  the  con- 
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trary,  Lewis  R.  Pfoutz  held  a  certificate  of  purchase  at  tax  sale  of  said 
property;  that  Pfoutz  in  July,  1866,  commenced  an  action,  asking  for 
the  sale  of  the  property  and  making  the  plaintiffs  and  defendants  parties 
thereto;  that  Pfoutz  recovered  a  judgment.  An  order  of  sale  was  issued 
to  the  sheriff,  and  the  sheriff  caused  said  premises  to  be  appraised,  and 
that  the  plaintiff  was  thereby  evicted  from  the  premises  by  virtue  of  the 
judgment  and  order  aforesaid ;  and  this  plaintiff,  to  remove  the  incum- 
brance, has  paid  said  judgment  and  costs,  amounting  to  $150.75,  and 
he  requested  the  defendants  to  repay  him  said  sum,  but  they  refused  to 
do  so. 

Judgment  asked  for  $150.75  and  interest. 

Mrs.  Wise  files  an  answer  setting  up  that  she  is  wife  of  Josephus 
W.  Wise;  that  the  property  was  not  her  separate  property,  and  that 
she  had  no  interest  in  the  same. 

The  defendant,  JoFephus  W.  Wise,  demurs  generally  to  the  petition. 

By  the  Court:  The  petition  states  facts  sufHcient  to  constitute  a 
cause  of  action  against  the  defendant,  Josephus  W.  Wise. 

Demurrer  overruled. 

Moyer,  for  plaintiff;  Clay,  contra. 


Appointinmt  of  Guardiaru 

[Montgomery  Common  Ple«t.] 

In  re  Mary  Huff,  auas  Drbw. 

1.  AuTHORmr  to  Appoij^t  Gitardian  for  Abandoned  Child. 

In  an  application  for  the  appointment  of  a  guardian  of  a  minor  child,  abandoned 
by  its  faihor.  the  intcreHts  of  the  child  are  looked  to  in  preference  to  the 
feelings  of  parents  or  any  other  persons,  and  the  duty  and  authority  of  the 
court  by  statute  is  made  the  same  as  in  haheat  corpus  cases. 

2.  Guardian  Must  be  Resident  in  Ohio. 

A  court  has  no  power  to  appoint  any  person  a  guardian  of  a  minor  unless  such 
person  resides  in  this  state. 

In  view  of  the  power  given  it  by  statutes,  S.  and  C.  held :  The 
interests  of  the  child  are  to  be  looked  to  in  preference  to  the  feelings  of 
parents  or  any  other  persons,  and  the  duty  and  authority  of  the  court  by 
the  statute  is  made  the  same  as  in  habeas  corpus  cases. 

It  was  not  until  the  close  of  the  testimony  for  the  applicant,  that  the 
court  or  the  counsel  for  applicant  were  aware  of  the  existence  of  a  father 
for  this  child,  and  that  Mrs.  Drew  was  not  the  mother,  and  then  a  motion 
for  the  dismissal  of  the  application  was  made  by  counsel  upon  the  ground 
that  the  father  had  not  been  proved  to  be  dead,  and  that  the  father  if  liv- 
ing, was  an  unsuitable  person  to  have  the  care  and  custody  of  the  child. 
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After  this  motion  was  overruled,  Mrs.  Drew,  through  her  counsel,  ceased 
to  claim  the  right  to  the  further  custody  of  this  child  ,and  this  relieved 
the  court  from  a  very  unpleasant  part  of  its  duty. 

It  is  agreed  upon  by  all,  the  court  having  jurisdiction,  that  unless 
the  position  of  counsel  for  Mrs.  Drew  is  sound,  that  a  guardian  ought  to 
he  appointed.  Now,  what  are  the  grounds  upon  which  the  defense  rests? 
First.  That  Alvira  Drew  has  a  father  living  in  Buffalo,  New  York, 
whose  name  is  Silas  D.  Huff,  and  that  the  name  of  this  little  girl  is  Mary 
A.  Huff,  and  that  the  case  should  be  postponed  until  that  father  can  be 
heard  from.  If  his  presence  here  can  make  no  difference  in  the  decision 
of  this  case,  why  should  it  be  postponed?  Who  is  Silas  D.  Huff?  All 
we  know  of  him  is  from  the  testimony  of  Mrs.  Wilcox  and  the  letter  of 
Mrs.  Drew,  to  Mrs.  Wilcox,  and  who  is  Mrs.  Wilcox,  and  what  credence 
can  be  given  to  her  testimony?  I  confess  that  there  is  some  plausibility 
about  her  testimony.  She  gives  the  history  of  Mrs.  Drew,  of  Alvira 
Drew  and  of  Silas  D.  Huff,  but  still  her  testimony  has  the  appearance  of 
a  romance.  Her  testimony  does  not  show  Mr.  Huff  to  be  such  a  man  as 
to  commend  him  to  the  favorable  consideration  of  the  court,  nor  his  con- 
duct in  placing  his  little  girl  in  the  care  and  custody  of  Mrs.  Drew,  of 
whom  he  knew  nothing,  and  now  does  not  know  her,  escept  through  the 
representations  of  Mrs.  Wilcox,  and  seeing  her  photograph  and  reading 
letters.  He  gives  up  his  little  girl  to  the  care  of  this  woman,  and  takes 
away  her  name,  within  two  weeks  after  its  mother's  death,  for  the  reason 
that  he  expects  to  marry  shortly,  and  that  the  lady  he  expects  to  marry 
may  have  children  of  her  own,  which  proves  to  be  the  case ;  he  gives  away 
his  own  children  to  make  room  for  other  children  by  another  father. 
These  reasons  are  not  sufficient  to  justify  a  father  of  ordinary  affection 
and  care  for  his  children.  He  has  not  displayed  ordinary  affection  in  thus 
cuting  loose  from  his  children,  and  these  facts,  in  reference  to  his  mar- 
riage and  the  disposing  of  his  children,  seem  to  show  that  his  affection,  if 
he  has  any,  is  of  the  grossest  kind.  He  has  never  seen  his  little  girl  since 
he  gave  her  to  Mrs.  Drew  and  has  but  seldom  heard  from  her,  and  has 
furnished  no  funds  for  the  maintenance,  and  if  she  is  given  to  him  may 
he  not  dispose  of  her  immediately  in  a  similar  way,  or  give  her  back  to 
Mrs.  Drew.  It  is  claimed  that  she  should  be  given  to  Mr.  Wilcox  or  some 
friend  that  he  may  suggest.  This  court  cannot  appoint  any  person,  no 
matter  how  competent  he  may  be  as  guardian,  unless  they  reside  in  the 
state.     S.  &  C,  674. 

It  is  deemed  necessary  that  a  guardian  should  be  appointed  for  this 
little  girl,  and  it  is  considered  that  this  would  not  be  changed  by  continu- 
ing the  case.  The  court  finds  that  the  true  name  of  this  little  girl  to  be 
she  being  a  resident  of  this  county,  that  the  child  is  also  a  resident ;  that 
Mary  A  Huff,  and  that,  being  the  adopted  child  of  Mrs.  Drew,  and  that 
Virginia  Drew  is  an  unsuitable  person  to  have  the  custody  and  tuition  of 
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her;  that  her  interests  will  best  be  promoted  by  the  appointment  of  some 
good  man  in  this  county  as  her  guardian.  Until  such  guardian  shall  be 
appointed  and  qualified,  Mary  is  to  continue  in  the  custody  of  the  sheriff. 
That  judgment  be  rendered  against  Virginia  Drew  for  all  costs  accruing 
since  and  including  those  of  September  4. 

Mr.  Leonard  Moore,  of  this  city,  was  appointed  guardian,  and  gave 
bond  in  the  sum  of  one  thousand  dollars,  for  the  faithful  performance  of 
his  trust 


Pleading. 

[Montgomery  Superior  Court,  February  Term,  1806.] 

Adam  Huu,  v.  David  Long. 

1.  Bn>TJin>AiVT  Allegations  on  ABBrrRATiON  Award  Stbigkrn  Ottt. 

In  an  action  upon  an  arbitration  award,  Items  in  an  answer  which  aver,  first, 
that  no  time  or  place  was  specified  in  the  agreement  at  which  said  arbitration 
should  take  place:  second,  that  it  does  not  appear  that  the  arbitrators  met  at 
any  time  or  place;  third,  that  the  arbitrators  were  not  sworn  or  affirmed,  are 
redundant  and  will  be  stricken  out  on  motion. 

2.  Answeb  Ordered  Made  More  Definite  Stricken   Out  Upon  Failure  to 
Akend. 

Where  a  motion  to  make  an  item  in  the  answer  more  definite  and  certain,  is  sus- 
tained and  the  defendant  declines  to  amend,  the  same  will  be  stricken  out. 

Plaintiff  in  petition  sets  forth  that  he  and  the  defendant  entered 
into  an  agreement,  by  which  defendant  for  a  valuable  consideration  and 
covenants  to  be  performed  by  the  plaintiff  agreed  to  convey  to  plaintiff 
certain  real  estate.  That  at  the  time  fixed  for  the  performance  of  the 
defendant's  part  of  contract  he  (the  plaintiff)  claimed  to  be  ready  to  per- 
form his  part,  and  that  the  defendant  was  not  ready,  and  that  he  was 
liable  to  the  plaintiff  for  damages,  and  that  they  then  agreed  to  submit  the 
matters  in  difference  and  amount  of  damages  to  arbitration.  The  dam- 
ages were  found  to  be  $200  for  plaintiff,  which  the  defendant  has  not  paid. 

The  defendant  for  answer  says: 

1st.  That  no  time  or  place  was  specified  in  the  agreement  at  which 
said  arbitration  should  take  place. 

2d.  That  It  does  not  appear  that  the  arbitrators  met  at  any  time 
or  place. 

3d.    That  the  arbitrators  were  not  sworn  or  affirmed. 

4th.  That  said  award  was  not  in  accordance  with  the  terou  of  the 
agreement. 

18  Mont. 
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This  cause  is  submitted  upon  motion  of  plaintiff  to  strike  out  the  ist^ 
2d  and  3d  items  of  defense  as  redundant.  Also  to  make  the  4th  item 
more  definite  and  certain.  Motion  sustained.  Defendant  failing  to 
further  answer  or  demur  judgment  will  be  entered  for  plaintiff  for  the 
sum  of  $216. 

J.  A.  Jordan,  for  plaintiff. 

E.  Thompson,  for  defendant. 


Married  Women, 

[Montgomery  Superior  Court,  AprU  Term,  1872.1 

Joshua  Iler  v.  Henry  A.  Stover  et  ai^ 

YuDOMVNT  Cannot  be  Obtained  Against  Married  Woman  on  Pbomissoit  Notes. 

Notwithstanding  the  recent  legislation  upon  the  subject  of  the  rights  of  married 
women,  no  such  change  id  the  old  rules,  as  would  justify  a  judgment  against  a 
married  woman,  upon  the  common  allegations  in  a  petition  on  a  promissory 
note,  has,  as  yet,  lieen  made. 

The  plaintiff,  Joshua  Her,  brings  suit  on  a  certain  promissory  note, 
of  which  the  following  is  a  copy : 

Harshmanville,  O.,  March  2,  1865. 
Three  months  after  date  we,  or  either  of  us,  promise  to  pay  Joshua 
Her,  or  order,  two  hundred  dollars,  for  value  received,  at   7  per  cent, 
interest  from  date, 

H.  A.  STOVER, 
Isiael  Dillc,  M.  A.  STOVER. 

The  amount  claimed  on  this  note  is  one  hundred  and  twelve  dollars 
($112),  with  interest  thereon  from  September  20,  1871,  for  which  sum 
and  interest  plaintiff  asks  judgment. 

To  this  the  following  answer  was  made : 

**The  defendant,  Mrs,  Stover,  says  that,  at  the  giving  of  the  note 
sued  upon,  she  was,  and  still  continues  to  be,  the  wife  of  Henry  A.  Stover, 
defendant.     She  prays  for  judgment  for  costs." 

To  this  answer  a  demurrer  was  filed  by  plaintiff  alleging  that  the 
answer  did  not  constitute  a  sufficient  defense  for  his  petition. 

Lowe,  J. 

Notwithstanding  the  recent  progress  in  legislation  upon  the  subject 
of  the  rights  of  married  women,  no  such  change  in  the  old  rules  as  would 
justify  a  judgment  against  a  married  woman,  upon  such  allegations  as 
this  petition  contains,  has,  as  yet,  been  made 

Demurrer  to  answer  overruled. 

Lewis  R.  Pfoutz,  for  plaintiff. 

Houk  &  McMahon,  contra. 
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Parent  and  Child. 

[Montgomery  Superior  Court,  March ,  1868.) 

AlZINA  iNGtlRSOU.  V.  WiLUAM  G.  GrEEN. 

X,    Wife  Must  Sue  by  Next  Friend  to  Reoover  Earnxngr  of  Minob  Child. 

By  the  first  clause  of  section  four  of  (he  act  of  18<ll»  in  case  of  desertion  or  In- 
capacity or  neglect  of  the  husband  to  provide  for  his  family,  the  wife  may  con- 
tract for  the  lal>or  of  herself  and  children,  and  may  sue  for  and  collect  in  her 
own  name  the  earnings,  but  she  must  sue  by  next  friend,  and  not  aa  a  /eaM 
«oto. 

2.    Husband  ▲  Necessary  Party  to  Such  Action. 

In  such  action  for  the  earnings  of  a  minor  child,  the  hufiliand  must  be  made  a 
party  defendant,  as  he  is  entitled  to  the  earnings  of  his  child,  except  in  the 
cases  mentioned  in  the  statute. 

Haynks,  J. 

By  the  first  clause  of  section  four,  of  the  act  of  i86i,  in  case  of  de- 
sertion or  incapacity  or  neglect  of  the  husband  to  provide  for  his  family, 
the  wife  may  contract  for  the  labor  of  herself  and  children,  and  may  sue 
for  and  collect  in  her  own  name  the  earnings.  She  does  not  become  a 
feme  sole,  except  by  proceedings  provided  for  in  a  subsequent  clause. 
The  effect  of  the  first  clause  is  to  secure  to  her  the  earnings  of  her- 
self and  children  as  section  two  makes  the  wages  of  her  separate  labor 
her  separate  property.    She  should  therefore  sue  by  her  next  friend. 

The  husband  should  be  a  party  defendant.  He  is  entitled  to  the 
earnings  of  his  child  except  in  the  cases  supposed.  When  the  wife 
sues  for  them  she  makes  a  direct  issue  with  the  husband,  and  one  which 
he  has  the  right  to  try.  A  recovery  by  her,  or  a  judgment  against  her 
would  be  no  bar  to  an  action  by  the  husband  for  the  same  thing  unless 
he  is  a  party. 

The  petition  sets  forth  that  the  plaintiff  is  a  married  woman;  that 
h,er  husband  is  entirely  incapacitated  to  provide  for  his  family ;  that  the 
plaintiff  at  the  request  of  the  defendant  hired  her  minor  son  to  the  de- 
fendant to  serve  as  a  clerk ;  that  her  son.  in  pursuance  of  said  agree- 
ment did  serve  the  defendant  as  clerk  for  four  and  a  half  months;  that 
his  services  were  worth  $6o  per  month ;  that  said  defendant  has  never 
paid  the  same,  and  asks  judgment  for  $270  and  interest  thereon  from 
October  i,  1867. 

To  this  petition  the  defendant  demurs,  First — Because  plaintiff  has 
not  legal  capacity  to  sue  without  a  next  friend.  Second — Because  the 
husband  of  plaintiff  is  not  made  a  party  to  the  action,  there  is  therefore 
a  defect  of  parties. 

It  is  not  sufficient  to  aver  simply  the  incapacity  of  the  husband, 
without  assigning  any  cause  for  such  incapacity.    The  act  reads  if  the 
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husband  "shall  become  incapacitated  to  provide  for  his  famfly  from 
intemperance  or  other  cause,"  thereby  meaning  other  kindred  or  like 
cause.  The  statute  is  understood  to  intend  to  deprive  the  husband  of 
his  right  to  the  labor  and  the  earnings  of  the  labor  of  his  children,  when 
he  has  deserted  his  family,  or  by  his  own  wrong,  neglects  or  incapaci- 
tates himself  to  provide  for  them,  and  not  to  apply  to  a  case  where  be  is 
incapacitated  by  sickness,  accident^  or  misfortime. 

Demurrer  sustained. 

Pfoutz,  for  plaintiff. 

Conover  &  Craighead,  contra. 


Executors  and  Administrators. 

[Superior  Court  of  Montgomery  Goonty.] 

Henry  Jackson  v.  Henry  Westerman. 

ADKIinSTRATOB  kKU  DeBTOB  OfF-SETTING   CLAIMS. 

An  administrator  who  is  himself  indebted  to  a  debtor  of  the  estate,  may  ac- 
cept a  discharge  of  his  own  debt  in  payment  of  a  debt  due  him  as  adminia- 
trator,  and  such  transaction,  in  the  absence  of  fraud  or  collusion,  is  bindiof 
opoQ  the  estate. 

There  are  two  causes  of  action  set  forth  in  the  petition  in  this  case, 
and  the  questions  involved  in  a  demurrer  to  the  answer  are  as  to  the  ca- 
pacity of  an  administrator  to  accept  frcm  one  who  is  a  debtor  to  the  es- 
tate, and  a  creditor  of  his,  a  discharge  of  the  individual  indebtedness  of 
the  administrator,  in  payment  of  the  debt  due  the  estate.  The  facts  as 
admitted  by  the  demurrer  are,  that  Jacob  Smith  and  James  O.  Swallow 
were  co-administrators  of  the  estate  of  Jackson ;  that  Swallow  was  con- 
siderably indebted  to  Westerman ;  that  to  induce  Westerman  to  become 
a  purchaser  at  a  sale  of  certain  lands  of  the  deceased.  Swallow  agreed  as 
administrator,  that  the  first  payment  thereon  might  be  made  by  the  ap- 
plication of  the  moneys  of  Westerman,  then  in  Swallow's  hands.  Wester- 
man became  the  purchaser  on  this  express  understanding ;  thereupon  an 
account  was  stated  between  Westerman  and  Swallow,  and  the  amount 
of  said  moneys  necessary,  to-wit,  $833.33  were  applied  as  thus  agreed.  At 
this  time  Swallow  was  solvent,  and  the  transaction  between  him  and 
Westerman  was  bona  fide.  The  facts  concerning  the  second  cause  of  ac- 
tion, seem  to  be,  as  admitted  by  the  demurrer,  that  after  the  payment  of 
the  first  note,  Westerman  paid  Swallow  $100  in  cash,  to  be  applied  on  the 
second  note,  and  shortly  thereafter,  Swallow  being  still  indebted  to  Wes- 
terman in  the  sum  of  $900,  the  two  agreed  that  so  much  of  said  $900  as 
should  be  necessary,  should  be  applied  to  the  payment  of  said  second  note 
due  from  Westerman  to  Jackson's  estate,  and  thereupon  an  account  Mras 
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Stated  between  said  Swallow,  as  administrator,  and  Westerman,  and  the 
mortgage  was  so  applied.  At  the  time  of  this  last  agreement.  Swallow 
believed  himself  to  be  solvent,  and  Westerman  was  of  the  same  opinion. 
Swallow  subsequently  became  insolvent,  and  on  March  30,  1871,  was  re- 
moved from  his  ofHce  as  administrator.  The  plaintiff,  Jacob  Smith,  is 
now  the  sole  administrator  of  said  estate,  and  Swallow  has  not  accounted 
for  any  of  these  moneys. 

I^WE,  J. 

An  administrator  who  is  himself  indebted  to  a  debtor  of  the  estate, 
may  accept  a  discharge  of  his  own  debt  in  payment  of  a  debt  due  him  as 
administrator,  and  that  such  a  transaction,  in  the  absence  of  fraud  or  col- 
lusion, is  binding  upon  the  estate.    2  McCord  Chan.,  182 ;  12  Allen,  603. 

Demurrer  to  answer  overruled. 

Haynes,  Howard  &  Howard,  for  plaintiff. 

Jordan  &  Thomas,  for  defendant 


Partnerships, 

[Montgomery  Superior  Court] 

♦John  Johnson,  Admr.,  v.  First  National  Bank. 

1.  Sttovnce  or  Common  Repobt  Inadmissible  in  Cobboboratino  Testimont  ov 
Partnebship. 

Evidence  offered  to  prove  by  common  report  and  understanding,  in  corroboration 
of  other  testimony,  that  certain  persons  were  in  partnership,  is  inadmissible. 

2.  What  Constitutes  Partnership. 

Where  parties  are  engaged  in  the  cultivation  of  land  for  their  mutual  benefit, 
and  in  selling  and  buying  wood  and  other  produce,  that  constitutes  a  partner- 
ship. 

9.    Pabtneb  Has  Right  to  Contbact  in  Fibm  Name. 

Where  there  is  a  partnership,  the  partner  who  contracts  in  the  partnership  busi- 
ness has  the  right  to  use  the  firm  name,  or,  if  authorized  to  do  so,  the  individ- 
ual names  of  the  partners. 

4.  Partnership  Liable  for  Monet  Borrowed  tor  Partnership  bt  Partner. 

If  a  partner  borrow  money  for  the  use  of  the  partnership,  the  partners  are 
liable. 

5.  What  IX>es  Not  Constitute  Partnership. 

Where  parties  contribute  produce  from  their  several  farms,  to  accumulate  for 
the  purpose  of  selling  it  to  pay  off  the  indebtedness  on  one  of  the  farms,  this 
does  not  constitute  a  partnership. 

61    Parties  Mat  bt  Theib  Acts  Become  Liable  as  Partners. 

Admissions  and  statements  of  parties  that  they  are  partners,  does  not  make  them 
partners,  unless  they  are  so  in  a  legal  sense,  but  parties  may  by  their  acts  and 
conduct,  be  liable  as  partners  without  being  actually  such. 

^8ee  also  two  following  caaea. 
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7.  What  Must  be  Shown  to  Hold  Pabtxes  Liable  as  Pabtnbbb. 

Where  parties  eo  act  as  to  deceWe  another  to  hb  injury,  by  leading  hln  to  bo- 
lieTe  that  they  are  partners,  in  order  to  recover,  the  party  deceived  must  not 
only  show  tliat  tlie  otliers  held  themselves  out  as  partners,  but  also  that  he 
acted  upon  the  belief  that  they  were  partners. 

8.  Pabtieb  Whose  Names  are  Signed  to  Note  bt  Anotheb  abe  Liable  as  Pabt- 
HEBS.  When. 

Where  a  party  sijoin  a  note  in  his  own  name  and,  without  authority,  also  signs 
the  names  of  other  persons  thereto,  but  has  authority  to  act  in  the  manage- 
ment of  the  Joint  proiH'i'ty  of  himself  and  the  others,  and  In  the  raising  of 
money  and  psyment  of  their  joint  debts,  etc.,  and  did  so  act,  and  signed  the 
names  to  the  notes  for  that  business:  and  the  others  afterwards,  upon  seeing 
the  notes  in  the  possession  of  a  bank  from  whom  the  signer  had  borrowed 
money  on  said  note,  without  disclosing  the  signer*s  want  of  authority,  or  mak* 
ing  any  objection  to  the  notes,  promised  to  pay  the  same,  they  are  liable. 

9.  Pasties  Whose  Names  are  Signed  to  Note  by  Anotheb  are  Not  Liable  as 
Pabtnebs,  When. 

If,  at  the  time  of  making  such  promise,  they  were  ignorant  of  the  fact  that  the 
money  had  been  borrowed  from  the  bank  upon  the  credit  of  the  parties  to  said 
note,  and  placed  by  tiie  bank  to  the  credit  of  the  signer  and  also  ignorant  that 
the  money  had  not  been  used  for  their  benefit,  they  are  not  liable  if  they  after- 
wards discovered  that  the  money  was  borrowed  by  the  signer  for  his  own 
use. 

10.  Evidencb  that  Monet  Was  Borrowed  fob  Inditidual  Use,  What  Is. 

Where  a  party  borrows  money  from  a  bank  on  a  note  signed  by  him  in  the  name 
of  himself  and  others,  the  placing  by  the  bank,  of  the  proceeds  of  the  note,  to 
his  credit,  is  very  strong  evidence  that  the  loan  was  for  his  individual  use, 
and  that  the  fact  was  known  to  the  bank. 

Suit  brought  to  recover  $2,500  deposited  for  them  by  Herr  of  Tip- 
pecanoe, in  the  First  National  Bank. 

The  bank  admitted  that  the  money  was  deposited  as  alleged,  but  say 
that  they  hold  two  notes  signed  by  Martin,  Isam,  and  John  Johnson,  one  to 
the  amount  of  $1,600,  and  the  other  to  the  amount  of  $600,  and  claim 
that  these  notes  should  be  paid  out  of  the  money  deposited  by  Herr. 

The  plaintiffs  deny  that  they  are  liable  upon  the  notes,  as  Martin 
Johnson  had  no  authority  to  sign  their  names  to  said  notes,  and  deny 
that  any  partnership  existed  between  them. 

During  the  progress  of  the  trial,  the  defendant  offered  to  prove  by 
common  report  and  understanding,  as  corroborating  other  testimony 
that  the  parties  were  in  partnership. 

The  court  held  that  such  evidence  was  inadmissable  in  any  case ;  that 
though  such  evidence  had  been  considered  admissable,  yet  upon  exami« 
nation  of  the  authorities,  he  had  found  that  it  was  not  • 

Charge  to  j  ury. 

Haynes,  J. 

The  plaintiffs  arc  entitled  to  recover,  unless  the  defendant  estab- 
lished his  claims ;  he  seeks  to  establish  that  a  partnership  existed  between 
the  plaintiffs,  and  that  the  money  deposited,  belonged  to  such  partner- 
ship. A  partnership  is  usually  defined  to  be  a  voluntary  contract  be- 
tween two  or  more  competent  persons  to  place  their  money  effects,  la- 
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bor  and  skill,  or  some  or  all  of  them  in  lawful  commerce  or  business,  with 
the  understanding  that  there  shall  be  a  communion  of  the  profit  thereof, 
between  them.  If,  as  claimed  by  the  defendant,  these  parties  were  en- 
gaged in  the  cultivation  of  land  for  their  mutual  benefit,  and  in  selling 
and  buying  wood  and  other  produce  that  constitute  a  partnership.  If 
there  was  a  partnership,  the  partner  who  contracts  in  the  partnership 
business  has  the  right  to  use  the  firm  name  or  the  individual  names  of 
the  partners,  if  authorized  to  do  the  latter.  If  he  borrows  money  for  the 
use  of  the  partnership,  the  partners  are  liable.  The  contributing  of  pro- 
duce from  their  several  farms,  to  accumulate  for  the  purpose  of  sellmg 
to  pay  off  the  indebtedness  on  one  of  the  farms,  would  not  constitute  a 
partnership.  What  they  said  about  a  partnership  existing  between  ihem, 
does  not  prove  that  they  were  partners,  unless  they  were  partners  in  a 
legal  sense,  admissions  and  statements  as  to  partnerships  arc  very  un- 
certain. If  the  Johnsons  were  partners  and  this  was  a  partnership  debt, 
then  they  are  liable.  Men  may  so  act  and  conduct  themselves  so  as 
to  be  held  and  bound  as  partners,  without  being  actually  such,  and  if 
John  and  Isam  so  acted  as  partners  so  as  to  deceive  the  officers  of  the 
bank,  and  the  bank  loaned  money  to  them  as  partners,  and  supposing 
them  to  be  such,  the  party  seeking  to  recover,  must  not  only  show  thai 
they  held  themselves  out  as  partners,  but  also  that  they  acted  upon  the 
belief  tfiat  they  were  partners. 

If  they  were  not  partners,  had  Martin  any  authority  to  sign  these 
notes?  Authority  must  be  proven  by  the  party  claiming,  before  they  can 
recover.  They  may  prove  express  authority,  or  circumstances  to  show 
that  he  had  authority.  The  fact  that  Martin  had  signed  notes, 
and  they  had  filed  them,  is  evidence  to  that  effect.  If  he 
had  general  authority  to  sign  notes,  or  special  authority  to 
sign  these  notes,  the  defendant  can  recover.  Did  John  and 
Isam  authorize  Martin  to  sign  this  note?  The  defendant  depends 
upon  testimony  that  they  said  they  would  pay  this  note.  A  man  may 
adopt  the  unauthorized  act  of  another  as  his  own ;  this  he  may  do  as  well 
afterwards  as  at  the  time  of  the  act ;  and  when  done  afterwards,  the  adop- 
tion relates  black  to  the  time  of  the  original  act,  and  makes  it  good  from 
its  date,  without  any  new  consideration  passing  for  it;  and  if  the  jury 
find  that  Martin  Johnson  did  not  possess  authority,  either  as  partner  or 
agent,  to  sign  the  names  of  Isam  and  John,  or  either  of  them,  to  the 
notes  in  question,  but  did  have  authority  to  act  for  them  in  the  manage- 
ment of  their  joint  property  in  the  sale  of  wheat,  wood  and  produce,  in 
the  raising  of  money  and  payment  of  their  joint  debts,  etc.,  and  did  so 
act ;  and  did  sign  their  names  to  these  notes  in  that  business ;  and  that 
afterwards  Isam  and  John,  or  either  of  them,  upon  seeing  the  notes  in 
the  possession  of  the  defendant,  with  full  knowledge  of  these  facts,  and 
without  disclosing  Martin's  want  of  authority,  or  making  any  objection 
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to  the  notes  which  they  now  set  up,  promised  to  pay  the  same,  the  jury 
may  consider  that  as  an  adoption  of  the  signatures  of  the  party  or  parties 
promisingas  his  or  her  own :  And  if  at  the  time  of  making  such  prom- 
ise they  were  ignorant  of  the  fact  that  the  money  had  been  borrowed  upon 
the  credit  of  John  Johnson,  Sr.,  and  Isam  Johnson,  as  well  as  Martin, 
and  had  been  passed  by  the  bank  to  the  sole  individual  credit  of  Martin 
Johnson;  and  were  ignorant  of  the  fact  that  the  money  had  not  been 
used  for  the  purchase  of  land,  or  in  any  other  way  for  their  benefit,  they 
are  not  liable  if  they  subsequently  discovered  that  the  money  was  bor- 
rowed by  Martin  for  his  own  individual  use,  and  was  not  used  by  him 
either  to  purchase  land  or  pay  debts  contracted  for  land,  or  in  any  other 
way  for  their  use,  and  the  bank  must  show  knowledge.  That  if  the  jury 
find  that  Martin  had  no  authority  to  sign  the  names  of  John  and  Isam, 
and  should  also  find  that  the  money  was  borrowed  and  used  by  Martin 
for  his  own  use,  they  should  require  clear  and  satisfactory  proof  of  a 
subsequent  promise  to  pay  the  notes,  as  well  as  of  a  knowledge  by  them 
lA  all  the  material  facts  at  the  time  of  making  the  promise.  That  passing 
the  $i,6oo  to  the  sole  credit  of  Martin  Johnson,  to  be  drawn  upon  by  his 
checks  only,  is  very  strong  evidence  that  the  loan  by  the  bank,  was  for 
Martin's  individual  use,  and  that  the  fact  was  known  to  the  bank  at  the 
time. 

If  the  jury  find  that  Martin  Johnson  had  no  right,  either  as  a  part- 
ner or  agent  of  John  and  Isam  Johnson,  to  sign  their  names  to  the  paper, 
held  by  the  defendant,  and  did  not  pretend  to  sign  the  notes  in  their 
behalf,  but  committed  a  base  forgery,  they  are  not  liable  upon  the  paper, 
even  if  they  promised  to  pay  the  same  after  knowledge  that  their  names 
were  improperly  signed,  unless,  at  the  time  of  promising  to  pay  the  same, 
they  were  aware  of  all  the  material  facts  which  should  influence  their 
action. 

The  jury,  after  being  out  an  hour  and  a  half,  returned  a  verdict  for 
the  plaintiffs  for  the  full  amount. 

Craighead  &  Munger,  and  Houk  &  McMahon,  and  Howard  &  Son, 
for  plaintiffs. 

Jordan,  and  Conover  &  Craighead  contra. 


Executors  and  Administrators^ 

[Montgomery  Superior  Court] 

♦Martin  Johnson's  Admr.  v.  First  Nat'l  Bank. 

Aoministratob's  Petition  for  Monst  Had  and  Received,  Widen  not  Dunajtifm^ 

A  petition  in  an  action  for  money  had  and  received,  brotigtit  by  the  administim* 
tors  of  a  decedent  is  not  defective  by  not  showing  that  one  of  sach  adminis- 
trators has  any  right  to  sue  as  such  administrator. 


*8ee  also  the  preceding  and  the  following  caae. 
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Suit  brought  to  recover  $2,500,  for  which  amount  plaintiffs  allege 
the  defendant  on  October  22,  1864,  was  indebted  to  plaintiffs,  for  so  much 
money  by  the  defendant,  before  that  time,  had  and  received,  to  and  for 
the  use  of  plaintiffs.    The  defendant  demurs  to  petition. 

First.  That  it  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action. 

Second.  That  it  does  not  appear  that  John  Furnass  has  any  right 
to  sue  as  administrator  of  Martin  Johnson's  estate. 

Third.     That  there  is  a  defect  of  parties  plaintiff. 

Fourth.    That  there  is  a  misjoinder    of  parties  plaintiffs. 

Haynes,  J. 

The  court  overniled  the  demurrer. 

Howard  &  Son  and  Craighead  &  Munger,  for  plaintiffs, 

J.  A.  Jordan,  contra. 


Partnership. 

[Montgomery  Superior  Court] 

♦Johnson,  Admr.,  v.  Johnson  et  al. 

Whebb  a  Refebenoe  to  a  Masteb  Will  Be  Ordered. 

Where  after  three  brothers  had  been  associated  together  in  the  purchase  of  com- 
modities, one  of  the  brothers  die,  in  an  action  by  the  administrator  of  the  de- 
ceased brother  against  the  surviving  brothers,  who  deny  partnership,  but  ad- 
mit joint  ownership  in  the  commodities,  a  court  exercising  its  chancery  powers 
will  retain  such  case  for  reference  to  a  master  to  state  an  account  between  the 
administrator  and  surviving  brothers  as  to  the  purchase  and  payment  of  such 
commodities,  although  the  evidence  shows  no  partnership. 

Haynes,  J. 

This  action  was  tried  in  the  court  at  the  December  term,  and  reserved. 
It  was  brought  by  the  administrator,  and  the  petition  averred  a  partner- 
ship between  the  deceased,  Martin  Johnson  and  John  Johnson,  Jr.,  and 
Isam  Johnson,  brothers  of  the  deceased,  in  the  purchase  and  sale  of  lands, 
grain,  and  other  commodities.  The  defendants  denied  any  partnership, 
but  averred  a  joint  interest  in  the  purchase  of  lands  for  their  own  use,  and 
in  certain  large  quaiitities  of  grain  on  hand  at  the  time  of  the  death  of  tlie 
brother.  The  evidence  showed  no  arrangement  or  agreement  between  the 
parties  that  would  constitute,  in  law,  a  partnership  in  anything.  The 
court,  exercising  its  chancery  powers,  will  retain  such  case  for  an  account 
between  the  administrator  and  the  surviving  brothers  as  to  the  purchase 
and  payment  of  lands,  and  order  that  a  reference  be  made  to  a  master  for 
this  purpose. 

Howard  &  Son,  and  Jordan,  attorneys  for  plaintiffs. 

Craighead  &  Munger,  and  Houk  &  McMahon,  attorneys  for  de- 
fendants. 

^See  also  Um  two  preceding  cases. 
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Bastardy. 

[Montgomery  Common  Pleai.] 

Mary  C.  Johnson  v.  Henry  Waymir^ 

LllBILITT  AfTEB  AQBEEHCNT   NOT   INCKEASED  BY   BiBTU  OF  TV'INB. 

Where  in  a  bastardy  proceeding  under  the  statute  a  compromise  is  eifected  be- 
tween the  parties  before  the  birth  of  the  child,  the  parties  will  be  bound  there- 
by, and  the  mother  cannot  prosecute  the  father  for  the  support  of  the  sec- 
ond child  in  the  event  of  the  birth  of  twins. 

The  plaintiff  in  this  case  brought  suit  before  a  justice  of  the  peace 
under  the  bastardy  act,  for  the  maintenance  of  her  child  as  yet  unborn. 
The  suit  was  compromised  by  the  parties  for  a  sum  as  reasonable  as  is 
usual  in  such  cases.  The  mother  was  delivered  of  twins,  and  a  further 
demard  was  made  for  the  maintenance  of  the  second  child,  she  claiming 
that  the  former  settlement  was  onlv  for  one  of  them.  To  this  the  defend- 
ant  demurred,  claiming  that  on  his  part  the  settlement  before  the  birth 
of  the  children  was  a  bar  to  any  further  recovery. 

The  case  was  submitted  to  the  court  upon  an  agreed  statement  of 
facts. 

Eluott,  J. 

The  plaintiff  had  a  right  to  bring  a  suit  under  the  law,  before  the 
birth  of  the  illegitmate  child,  and  if  a  compromise  was  effected  before  that 
event,  both  parties  took  certain  risks ;  if  the  child  was  born,  and  im- 
mediately died,  the  settlement  was  valid.  The  mother,  in  order  to  effect 
a  compromise,  before  the  birth  of  the  child  agreed  to  accept  a  certain  sum 
for  its  maintenance.  She  was  certainly  bound  by  her  act,  even  though, 
as  in  this  case,  there  were  more  than  one.  The  risks  of  such  circum- 
stances must  be  presumed  to  have  entered  into  the  contract,  and  she  must 
abide  by  it.  She  was  not  bound  to  bring  suit  before  the  birth  of  her 
illegitimate  child,  and  if  she  chose  to  do  so  previous  to  that  time,  it  must 
be  considered  that  she  accepted  all  risks  of  the  consequences. 

A  case  precisely  similar  to  this  was  decided  by  Judge  Murdock  in 
the  court  of  common  pleas  of  Hamilton  county,  a  short  time  since,  in 
which  the  court  took  precisely  the  same  view  of  the  law. 

The  plaintiff  in  that  case  chose  to  settle  for  an  uncertain  result,  when 
by  waiting  a  few  mpnths,  she  would  have  known  exactly  what  to  settle 
for.  There  was  no  advantage  taken.  She  knew  as  well  as  he  whether 
she  would  have  one  child  or  two.  It  was  in  her  power  to  provide  for 
such  a  contingency. 

In  8  O.  S.,  265,  the  court  says :  "She  taking  upon  herself  the  risk 
that  tiie  support  of  the  child  might  cost  her  more  than  she  was  to  receive, 
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and  he  taking  upon  himself  the  risk  of  its  costing  less  than  he  was  to 
pay." 

This  was  the  plainest  and  most  reasonable  construction  of  the  law  in 
the  case,  and  the  court  is  bound  to  take  such  a  view  of  it. 

The  demurrer  to  the  answer  be  overruled. 

Howard  &  Howard,  for  plaintiff. 

J.  A.  Jordan,  contra. 


[Montgomery  Superior  Court,  March  Term.  1872.] 

♦Jackson  A.  Jordan  v.  Peter  P.  Lowe. 

Costs  TMrosRD  on  Defendant  in  Bill. or  Discovery. 

Upon  a  bill  of  diHOOvery,  where  plaintiff  entitled  to  it  goes  first  to  the  derenaaul 
and  asks  for  the  information  sought,  which  is  refused  without  nufficieut  rea- 
sons, and  the  plaintiff  is  compelled  to  file  a  bill  to  obtain  it,  though  the  defend- 
ant answer  fully,  coats  will  be  imposed  upon  him  as  the  party  found  to  be  Id 
default. 

Question  as  to  costs  upon  a  bill  of  discovery. 

Upon  the  overruling  of  the  demurrer  to  the  petition  in  this  case,  the 
defendant  produced  in  open  court  a  copy  of  the  contract  referred  to,  and 
asked  to  be  dismissed  with  his  costs.    To  this  plaintiff  objected. 

Lowe,  J. 

The  petition  contains  the  averment,  which  is  not  denied,  that  the 
defendant  refused  to  furnish  the  plaintiff  with  a  copy  of  the  contract  or 
the  facts  which  it  contains  although  the  same  had  been  duly  demanded 
of  him.  The  rule  in  such  cases  as  to  the  taxation  of  costs  is  well  settled. 
Generally  if  the  defendant  answers  fully  he  is  entitled  to  costs  but  where 
the  plaintiff  is  entitled  to  discovery,  goes  first  to  the  defendant  and  aski 
for  the  information  sought,  which  is  refused  without  sufficient  reasons, 
and  the  plaintiff  is  compelled  to  file  a  bill  to  obtain  it,  the  defendant, 
though  he  answer  fully,  is  not  entitled  to  costs.  Where  there  are  rights 
there  are  obligations.  The  plaintiff  had  the  right  to  this  information ; 
it  was  therefore  the  duty  of  the  defendant  to  furnish  it.  This  refusal 
made  necessary  this  appeal  to  the  court,  and  the  case  is  therefore  within 
the  general  rule  which  imposes  costs  upon  the  party  found  to  be  in  fault. 
(3  Paige  C.  R.,  76;     10  lb.,  108;     i  Hill  Chy.,  503.) 

Smith  &  Thomas,  for  plaintiff. 

Craighead  &  Munger,  contra. 

^See  also  next  case. 


204  OHIO  DBCISIONS. 


Montgomery  Superior  Court 


Discovery. 

[Montgomery  Superior  (3ourt,  March  Term,  1872.] 

♦Jackson  A.  Jordan  v.  Pkter  P.  Lowe. 

Right  to  Bring  an  Action  for  Discovert. 

Any  person  claiming  to  have  a  cause  of  action  or  a  defense  to  an  action  com* 
menced  against  him,  who  is  unable,  without  a  discovery  of  the  fact  from  the 
adverse  party,  to  file  his  petition  or  answer,  may  bring  his  action  for  discovery, 
requiring  the  adverse  party  to  answer  interrogatories  under  oath. 

Lowe,  J. 

Section  673  of  the  code  provides,  "that  whenever  any  person  claim- 
ing to  have  a  cause  of  action  or  a  defense  to  an  action  commenced 
against  him,  is  unable  without  a  discovery  of  the  fact  from  the  adverse 
party,  to  file  his  petition  or  answer,  such  person  may  bring  his  action 
for  discovery,  setting  forth  in  his  petition  the  necessity  for  such  discov- 
ery and  the  grounds  thereof,  and  such  interrogatories  relating  to  the 
subject  matter  of  the  discovery,  as  may  be  necessary  to  procure  the  dis- 
covery sought,  which,  if  not  demurred  to,  shall  be  fully  and  directly  an- 
swered under  oath  by  the  defendant."  The  petition  alleges  in  sub- 
stance, that  defendant  employed  plaintiff  to  assist  him  as  an  attorney  in 
certain  causes  then  pending;  that  a  written  contract  was  entered  into 
and  signed  by  the  plaintiflf  and  defendant,  by  which  the  amount  defendant 
was  to  pay  plaintiff  for  his  said  services,  and  the  time. of  payment,  etc., 
was  finally  agreed  upon  and  fixed ;  that  said  writing  contains  no  matters 
relating  to  anything  else  except  said  contract;  that  plaintiff  claims  to 
have  a  cause  of  action  upon  said  contract;  that  he  is  unable  without  a 
discovery  from  the  defendant  of  the  facts  therein  contained  to  file  his 
petition ;  that  said  contract  is  in  the  possession  of  the  defendant,  and  of 
him  alone ;  that  plaintiff  has  no  copy  thereof  and  can  get  none,  and  that 
defendant  refuses  to  furnish  plaintiff  a  copy  or  a  statement  of  the  facts 
therein  contained.  Plaintiff,  therefore,  asks  that  defendant  be  com- 
pelled to  answer,  "What  are  all  the  dates,  terms,  conditions  and  words 
of  said  contract?" 

A  demurrer  has  been  filed  to  this  petition,  in  support  of  which  some 
propositions  are  made  which,  I  think,  a  careful  reading  of  the  petition 
will  show  to  be  unfounded.  It  alleges  the  signing  of  the  contract  by 
plaintiff  and  defendant ;  that  it  contains  nothing  but  the  contract  of  these 
parties,  and  that  plaintiff  claims  a  right  of  action  upon  it.  In  view  of 
the  liberal  rule  of  ocnstmction  prescribed  by  the  code,  these  allegations 
do  sufficiently  show  a  claim  of  a  right  of  action  against  this  defendant. 

It  is  also  urged  that  the  petition  should  contain  the  averment  that 
the  contract  was  not  executed  in  duplicate,  and  that  plaintiff    has    no 

*See  also  preceding  case. 
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counterpart  of  it ;  because  it  is  said  if  it  were  so  executed  it  is  plain  that 
the  loss  by  the  plaintiff  of  his  part,  will  not  authorize  the  court  to  re- 
quire the  defendant  to  furnish  a  copy  of  his. 

The  old  case  of  Street  v.  Brown  (6  Taunton,  302),  is  an  authority  to 
this  effect ;  but  it  was  an  application  upon  an  affidavit  in  a  court  of  law, 
and  the  Chief  Justice,  Gibbs,  in  delivering  the  opinion  denying  the  ap- 
plication, nevertheless,  said  that  while  he  was  unwilling  to  establish  a 
new  precedent,  if  there  were  a  case  decided  sustaining  the  application  he 
could  not  say  that  he  would  be  unwilling  to  follow  it.  There  is  certainly 
nothing  in  the  section  of  the  code  before  quoted,  nor  in  che  standard 
works  on  the  subject  of  equity  pleadings  which  so  qualifies  plaintiff's 
right  to  the  discovery.  (Story,  Eq.  H.,  sec.  317  et  seq.)  It  seems  to  me 
that  the  plaintiff  has  brought  himself  fairly  within  the  terms  of  the  stat- 
ute, and  that  upon  the  present  showing  he  must  be  held  entitled  to  the 
relief  asked. 

Demurrer  to  petition  overruled. 

Smith  &  Thomas,  for  plaintiffs. 

Craighead  &  Munger,  contra. 


Insurance. 

[Montgomery  Superior  Court.] 

Joseph  S.  Keli*y  v.  The  Miami  Valwy  Ins.  Co. 

L    A  Bbokeb  Through  Whom  an   Insubancb  Poliot  is  Obtained  Not  thb 
Agent  or  Company. 

Where  K.  secures  an  insurance  policy  through  G.,  a  brolcer,  6.  is  not  the  agent 
of  the  insurance  company  to  such  an  extent  as  to  charge  the  company  with 
notice  of  a  fact  known  to  him. 

2.    Equity  Wnx  not  Reform  Insurance  Policy  for  Mistake  Unless  Mistake 
IS  Mutual. 

A  court  of  equity  will  not  reform  an  insurance  policy  for  mistake  in  the  descrip- 
tion of  the  interest  of  the  platniiff  in  the  property,  unless  such  mistake  be 
mutual  with  knowledge  of  the  facts  on  part  of  the  company. 

Plaintiff  says  that  on  August  12,  1867,  defendant  issued  to  him  a 
policy  of  insurance  against  fire  in  the  sum  of  $2,000,  for  one  year,  upon 
certain  parts  of  his  property,  and  plaintiff  paid  the  required  premium. 
Said  policy  contains  a  misdescription  of  the  property,  and  the  interest  of 
plaintiff  therein,  which  it  was  intended  to  insure.  The  property  is  de- 
scribed as  the  property  of  the  firm  of  Kelly  i  McWhinney  and  the  insur- 
ance granted  is  upon  the  plaintiff's  "undivided  one-halt  interest."  Plaintiff 
alleges  that  the  said  misdescription  was  made  by  mistake;  that  his  ap- 
plication for  insurance  was  for  insurance  upon  the  whole  of  the  property 
which  belonged  to  him  alone,  no  other  person  having  any  interest  therein. 
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Plaintiff  further  says  that  the  property  was  whoiiy  dcsiroyed  by  fire 
December  i8,  1867,  to  the  damage  of  plaintiff  $6,000  of  which  defendant 
had  due  notice.  Plaintiff  prays  that  the  policy  may  be  corrected  and 
that  he  may  have  judgment  for  $2,000  and  interest  from  February  18, 1868. 

Defendant  for  answer  deny  that  plaintiff  is  entitled  to  have  policy 
corrected,  or  to  recover  any  damage  herein.  Defendant  denies  that  it  was 
known  to  the  company  that  plaintiff  was  the  sole  owner  of  the  premises^ 
or  that  it  agreed  or  intended  to  issue  a  policy  to  him  as  sole  owner  or  on  the 
entire  property,  or  would  have  so  issued  it,  if  he  had  been  known  as  the 
sole  owner. 

Defendant  says  that  it  would  not  have  made  the  insurance  upon  the 
premises  to  Kelly,  as  the  sole  owner  thereof.  That  the  value  of  the  prop- 
erty was  grossly  and  fraudulently  over  estimated  in  the  representation 
to  the  company  to  procure  the  insurance ;  that  the  title  thereto  was  not  truly 
stated,  and  that  even  if  the  policy  was  reformed,  the  plaintiff  is  not  en- 
titled to  recover  thereon,  because  of  said  representations  and  over  in- 
surance. 

Haynes,  J. 

This  case  has  been  tried  only  so  far  as  it  is  a  proceeding  in  equity  to 
reform  the  policy  of  insurance,  and  is  for  decision  only  so  far.  The  in- 
quiry, therefor,  is,  was  there  a  mutual  mistake  of  the  parties  to  the  policy 
in  the  description  of  tlie  interest  of  plaintiff  in  the  property  insured  ?  Did 
he  intend  to  have  the  whole  property  insured,  and  did  the  company  know 
that  he  was  the  sole  owner,  and  undertake  to  insure  him?  The  proof  is 
satisfactory  that  no  officer  of  the  company  knew  that  he  was  sole  owner. 
The  secretary  supposed  him  to  be  owner  in  common  with  McWhinney. 
He  was  so  notified  by  the  old  policy  of  the  Firemen's  handed  to  him  to 
make  out  the  description,  and  had  no  reason,  whatever,  to  suspect  that 
there  had  been  any  change  in  plaintiff's  interest.  He  properly  followed 
that  description,  committed  no  mistake  and  was  guilty  of  no  fraud.  Was 
then  Gunckel,  who  applied  to  Secretary  Ayres,  an  agent  of  the  company 
so  as  to  charge  it  with  notice  of  a  fact  known  to  him.  He  states  that 
he  was  the  agent  of  the  company  which  Ayres  positively  denies.  Their 
opinions  as  to  the  fact  of  his  agency  are  not  important.  The  question  is, 
had  the  company  done  anything  to  constitute  him  an  agent,  even  to  re- 
ceive and  forward  applications  to  it  for  insurance.  It  seems  that  he  kept 
a  general  insurance  office,  and  that  while  he  was  authorized  agent  of 
certain  companies,  he  was  in  the  habit  of  receiving  applications  for  insur- 
ance beyond  what  those  companies  could  take,  and  which  he  knew  they 
would  not  take,  and  placing  the  risks  in  other  companies,  to  be  selected  by 
himself.  Such  applications  were  made  to  him  generally  without  reference 
to  any  particular  company.  In  this  he  was  acting  as  an  insurance  broker, 
and  not  as  agent  of  the  companies  with  which  the  risks  were  placed.  It 
is  relied  upon  as  establishing  his  agency  that  he  had  said  to  Ayres  that  he 
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could  probably  give  him  some  risks,  and  that  Ayres  thereupon  requested 
him  to  do  so,  knowing  the  brokerage  business  that  he  was  doing,  it  was 
natural  and  proper  for  Ayres  to  desire  and  request  him  to  place  some  of 
his  risks  in  his  company,  but  such  a  request  cannot  be  construed  into  an 
authority  to  receive  applications  in  behalf  of  the  company  and  as  its  agent. 
In  this  case,  the  application  was  not  made  by  Kelly  to  Gunckel,  as  the  agent 
of  the  defendant,  and  was  not  received  by  the  latter  as  such;  Kelly  in 
making  his  application,  had  no  reference  to  the  defendant.  He  did  not 
apply  for  insurance  in  any  particular  company  but  applied  generally  to 
Gunckel  as  an  insurance  broker  for  such  an  amount  of  insurance  which 
Gunckel  was  at  liberty  to  procure  from  such  company  as  he  might  choose. 
Under  these  circumstances  Gunckel  was  in  no  respect  the  agent  of  the 
Miami  Valley  company,  but  rather  of  Kelly  himself.  The  prayer  of  the 
petition  that  the  policy  may  be  reformed  must  be  denied. 

Houk  &  McMahon,  for  plaintiff. 

Conover  &  Craighead,  contra. 


Habeas  Corpus — Mayor* s  Court. 

[Montgomery  Common  Pleas.] 

Ex  PARTE  Harvey  Kei*i*Er. 

Illegal  Trtal  in  Mayor's  Coubt. 

A  fine  imposed  by  a  mayor  for  an  offense  against  a  city  ordinance,  where  it  does 
not  affirmatively  appear  of  record  that  a  jury  was  waived,  is  illegal,  where 
the  council  had  passed  no  ordinance  providing  for  a  jury  to  try  criminal  cases 
In  which  justices  of  the  peace  and  mayor  have  final  jurisdiction. 

Harry  Keller  was  committed  to  the  city  prison  by  the  mayor  in  de- 
fault of  payment  of  a  fine  imposed  upon  him  by  the  mayor,  for  violation 
of  a  city  ordmance.  The  relator  alleged  that  the  warrant  of  commitment 
was  issued  without  authority  of  law. 

McKemy,  J. 

Inasmuch  as  the  city  council  had  passed  no  ordinance  providing  for 
a  jury  to  try  criminal  cases  in  which  justices  of  the  peace  and  mayor  have 
final  jurisdiction,  and  this  defendant  having  a  fine  imposed  upon  him  for 
an  offense  against  a  city  ordinance,  and  it  does  not  appear  of  record 
affirmatively  that  the  jury  was  waived,  the  fine  was  illegal  and  the  de- 
fendant must  be  discharged  from  imprisonment. 

Belville  &  Thompson  for  relator. 
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Heading. 

[Mont^mery  Superior  Court,  November  Term,  1807.] 

♦K^pi^ER  V.  Bradford's  Admr. 

Plea  in  Bab — ^When  Good. 

In  an  action'  to  recover  the  consideration  in  a  deed,  a  plea  by  the  defendant  that 
the  plaintiff  in  his  deed  covenanted  that  the  premises  conveyed  were  free  and 
clear  from  incumbrances,  whereas  in  fact  there  was  at  the  time  a  mortgage 
upon  the  property,  upon  the  foreclosure  of  which  the  defendant's  intestate  was 
afterwards  evicted  from  the  premises,  is  a  goo<2  plea  in  bar. 

Petition  to  recover  $7,000,  the  consideration  of  a  deed,  to  which  the 
defendant  pleaded  in  bar,  that  plaintiff  by  his  deed  covenanted  that  the 
premises  conveyed  were  free  and  clear  from  incumbrances,  whereas  in 
fact  there  was  at  that  time  a  mortgage  upon  the  property,  upon  a  fore- 
closure of  which  the  defendant's  intestate  was  afterwards  evicted  from 
the  premises.     Demurrer  by  the  plaintiff  to  said  answer  overruled, 

Jordan,  for  plaintiflF. 

Young  &  Gottschall,  contra. 


Pleading. 

[Montgomery  Superior  Court,  March  Term,  1868.] 

t  Jacob  C.  Kepi^Er  v.  Ali^en  Bradford,  Exr, 

1.  When  Allegationb  in  Reply  abe  Not  Inconsistent. 

A  reply  which  denies  each  and  every  allegation  in  the  first  and  third  defenses, 
and  for  reply  to  second  defense  aver  that  at  the  time  of  the  execution  of  the 
deed  mentioned  in  the  petition  the  grantee  knew  and  had  full  and  due  notice 
that  said  mortgage  had  been  given,  and  the  plaintiff  re<iuested  the  executor 
that  he  should  pay  the  notes  mentioned  in  the  second  defense,  out  of  the  pur- 
chase money,  and  save  the  property  from  sale,  under  proceedings  to  foreclose 
the  mortgage,  which  he  refused  to  do,  is  not  inconsistent,  and  the  plaintiff 
will  not  be  compelled  to  elect  between  them. 

2.  Wabrantt  Aoainst  Incumbrances  Conclusive. 

A  warranty  against  incumbrances  is  conclusive,  and  the  knowledge  of  the  exist- 
ance  of  incumbrances,  or  a  verbal  agreement  cannot  be  set  up  against  such 
warranty.  It  is  the  duty  of  the  grantor  to  remove  an>  incumbrance,  and  if 
the  grantee  is  ousted  or  damaged,  the  grantor  is  liable  upon  his  warranty. 

The  petition  sets  forth  the  appointment  of  Allen  Bradford  as  the 
executor  of  William  Bradford;  that  in  the  lifetime  of  William  Bradford 
Ihe  plaintiff  conveyed  to  him  120  acres  of  land  for  a  consideration  of 


^See  also  four  following  cases. 

t  See  also  preceding  and  three  following  casea. 
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$7,000 ;  that  no  part  of  said  consideration  was  paid  except  the  sum  of 
$1,000,  which  sum  William  Bradford  paid  for  plaintiff  to  Abner  Steph- 
ens, and  that  subsequently  there  was  paid  upon  said  purchase  money,  in 
the  sale  of  the  premises  by  order  of  the  court,  the  sum  of  $3,988.21,  leav- 
ing due  2,991.79,  with  interest  thereon  from  December  10,  1864,  for 
which  plaintiff  asks  judgment. 

The  defendant  for  answer  says : 

P'irst — That  the  claim  upon  which  said  action  was  founded,  was 
presented  to  the  executor,  and  by  him  disputed  and  rejected  more  than 
six  mv^ntbs  prior  to  the  commencement  of  this  action,  and  said  claim  has 
never  been  referred  in  conformity  to  the  provisions  of  the  statute. 

Second — ^That  in  the  plaintiff's  deed  to  Wm.  Bradford,  conveying 
the  premises  mentioned  in  the  petition,  there  was  a  covenant  against  in- 
cumbrances and  the  usual  covenants  of  warranty,  and  alleges  that  the 
covenant  against  incumbrances  was  broken,  from  the  fact  that  there  was 
a  mortgage  upon  the  premises  to  Abner  Stephens  to  secure  the  payment 
of  $5475,  in  five  promissory  notes,  which  the  plaintiff  having  failed  to 
pay,  these  premises  were  sold  to  satisfy,  and  the  purchaser  taking  posses- 
sion of  these  lands,  the  defendant  was  ousted  from  the  same  contrary  to 
the  terms  and  provisions  of  the  deed  to  William  Bradford. 

Third—He  says  that  there  has  been  an  adjudication  of  the  same  al- 
leged cause  of  action,  by  which  final  judgment  was  rendered  against  the 
plaintiff  upon  the  merits. 

The  plaintiff  for  reply — First  denies  each  and  every  allegation 
of  the  first  and  third  defenses.  Second — For  reply  to  second  defense 
avers  that  at  the  time  of  the  execution  to  William  Bradford  of  the  deed 
mentioned  in  petition,Bradford  knew  and  had  full  and  due  notice  that  said 
mortgage  had  been  given  and  there  existed  on  the  premises,  and  plain- 
tiff requested  the  executor,  and  demanded  of  him  that  he  should  pay  the 
notes  mentioned  in  the  second  defense,  out  pf  the  purchase  money,  and 
save  the  property  from  sale  under  proceedings,  to  foreclose  the  mortgage 
which  he  refused  to  do.  Plaintiff  avers  that  the  executor  was  a  party  to 
said  suit,  and  had  due  notice  of  the  same;  that  by  reason  of  William 
Bradford's  failure,  and  also  the  failure  of  his  executor  to  pay  the  con- 
sideration money  to  the  plaintiff  or  to  Stephens,  the  plaintiff  was  unable 
to  pay  said  notes  and  to  save  the  property  from  judicial  sale ;  that  at  the 
time  of  the  execution  of  the  deed  and  up  to  the  time  of  the  sale,  the  plain- 
tiff had  not  the  money  with  which  to  pay  the  notes  and  to  save  the  prop- 
erty from  sale  of  all  which  Bradford  and  his  executor  had  notice. 

Third — For  a  second  reply  to  the  second  defense  the  plaintiff  avers 
that  at  the  time  of  the  execution  of  the  deed,  Bradford  knew  that  said 
mortgage  had  been  given  and  then  existed  upon  the  premises,  and  the 
consideration  was  not  paid  to  plaintiff,  but  was  kept  and  retained  by 
Bradford  for  the  purpose  and  with  a  verbal  understanding  that  he  would 

14  Mont. 
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pay  Stephens  sufficient  of  said  consideration  money  to  satisfy  the  mort- 
gage ;  that  he  requested  the  executor  before  the  property  was  sold  to  pay 
the  notes  out  of  the  purchase  money  and  to  save  said  property  from  sale ; 
that  the  executor  was  a  party  to  the  suit  and  had  due  notice  thereof ;  that 
by  reason  of  the  consideration  money,  not  being  paid  to  the  plaintiff  or 
to  Stephens,  the  plaintiff  was  unable  to  save  the  property  from  sale. 

To  the  reply  the  defendant  files  a  motion  to  strike  out  so  much  of 
the  first  reply  as  denies  the  allegations  of  the  first  defense,  or  require 
the  plaintiff  to  elect  between  the  first  and  third  replies,  because  the  same 
are  inconsistent,  and  to  the  second  and  third  replies  files  a  general  de- 
murrer. 

Haynbs,  J. 

The  demand  in  the  first  reply  was  not  inconsistent  with  the  aver- 
ment in  the  third.  The  denial  applies  to  the  averment  in  the  answer  that 
Kepler  had  presented  the  notes  held  by  him  against  Wm.  Bradford  to 
the  executor  as  a  claim  against  the  estate,  and  that  such  claim  was  re- 
jected. The  averment  is  that  he  demanded  of  the  executor  that  h* 
should  pay  the  notes  held  by  Stephens  according  to  said  agreement.  The 
motion  is  not,  therefore,  well  taken. 

The  demurrer  to  the  second  and  third  replies  is  sustained.  The 
warranty  against  incumbrances  is  conclusive,  and  knowledge  of  the  ex- 
istence of  incumbrances  or  a  verbal  agreement  cannot  be  set  up  against 
such  warranty.  It  is  the  duty  of  the  grantor  to  remove  any  incum- 
brance, and  if  the  grantee  is  ousted  or  damaged,  the  grantor  is  liable  upon 
the  warranty. 

Jordan  &  Vallandigham,  for  plaintiff. 

Young  &  Gottschall,  contra. 


Real  Actions. 

[Mont^mery  Superior  Court,  March  Term,  1867.] 

♦Jacob  W.  Kepler  v.  Wm.  Bradford's  Exr. 

EncTioif  NO  Defense  to  Actions  for  Ck>N8iDEBATioN. 

In  an  action  to  recover  the  consideration  named  in  a  deed,  it  is  no  defense  to 
show  '*that  the  plaintiff  had  made  a  warranty  deed  to  W.  B.,  while  at  the  ULva% 
time  one  8.  held  a  mortgage  upon  the  premises  to  secare  $5,475,  due— from 
the  plaintiff  to  said  S.,  and  that  afterwards  said  premises  were  sold  under  pro- 
ceedings to  foreclose  said  mortgage,  and  said  defendant  was  eTicted;**  bat  tlw 
same  might  be  pleaded  as  a  counterclaim  or  set-off. 

Suit  brought  for  the  consideration  named  in  a  deed  from  Kepler  to 
Bradford,  viz. :  $7,000. 

*See  also  the  two  following  and  the  two  preceding  cases. 
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The  defendant,  in  answer  to  the  plaintiff's  petition,  set  up  three  de- 
fenses. To  the  second  defense  the  plaintiff  demurred.  The  defense 
was  as  follows :  That  the  plaintiff  had  made  a  warranty  deed  to  William 
Bradford,  while  at  the  same  time,  one  Abner  Stephens  held  a  mortgage 
upon  the  premises  to  secure  the  payment  of  $5,475,  due  from  the  plain- 
tiff to  said  Stephens,  and  that  afterwards  the  premises  were  sold  under 
proceedings  to  foreclose  said  mortgage,  and  William  Bradford  was 
evicted. 

Haynes^  J. 

This  is  not  good  as  a  defense,  but  should  be  pleaded  as  a  counter- 
claim,  or  set-off.     Demurrer  sustained  and  leave  given  to  amend. 
Jordan  and  Vallandigham,  for  plaintiff, 
£.  S.  Young,  contra. 


Evidence — Estoppel. 

[Montgomery  Superior  Court] 

♦Jacob  C.  Kepler  v.  Allen  Bradford,  Exr. 

1.      CnARACTER  OF  EVIDENCE  TO  ESTABUSH   AN   EXFBESB  TSUBT. 

Where  plaiutiff  purchased  a  farm,  took  and  held  the  legal  title  in  his  own  name ; 
and  to  secure  the  deferred  payments  for  purchase  money,  gave  in  his  own  name 
67e  notes  of  $1,095.00  each,  and  executed  a  mortgage  on  said  farm,  and  after- 
wards conveyed  said  farm  to  B.  for  the  nominal  consideration  of  $7,000.  by 
deed  of  general  warranty,  and  cov<*nanted  that  said  premises  were  free  of  all 
incumbrances,  in  an  action  by  plsintiff  to  establish  that  such  purchase  was  at 
the  request  and  foi  the  bene G I  of  B.  evidence  to  establish  such  express  trust 
by  parol  must  be  ro  certain  and  conclusive  as  to  remove  all  doubt,  and  exclude 
every  rational  hypothesis  to  the  contrary. 

2.    What  Insufficient  Evidence  to  Establish  Express  Tbust. 

Where  the  proof  in  such  case  consists  entirely  of  uncertain  declsratlons  of  B. 
made  long  after  the  ronvoyanre,  and  capable  of  explanation  according  to  the 
theor>  of  the  defense,  pnd  ronsistontly  with  the  non-existence  of  such  trust,  '*i 
will  be  insulTtcient  to  sustain  such  action. 

8     Where  Evidence  is  REPtTGNANT  to  Idea  of  k  Trust. 

The  fact  that  B.  took  from  plaintiff,  not  only  a  mort^rajre  on  this  farm,  buf  a*so 
another  on  lands  in  another  ronnl.v.  to  secure  $1,000  adranrrd  by  him  upon  ibe 
purchase  money,  whrn  plaintiff  pcrcliased  the  farm:  and  where  all  deeds  and 
papers  point  to  plaintiff  as  the  rml  owr.cr,  is  repugnant  to  the  idea  that  rhe 
farm  was  nun-Ii<*if<ef1  for  the  lirnrfit  of  B.  and  that  he  was  understood  to  oe  the 
cestui  que  trust,  or  reni  owner  of  the  some. 

4.    Plaintiff  Estopped  by  His  Covenants  of  Warranty. 

Where  plaintiff  having  rovenented  in  his  deed  that  the  premises  were  free  and 
clear  from  in<-umbrancos,  be  will  not  be  permitted  to  show  by  parol  that  a 
mortgage  executed  by  him  to  S.  was  excluded  from  the  covenant,  and  assumed 
by  B.  as  part  of  the  consideration  for  the  farm,  such  proof  being  repugnant 
to  the  warranty.     Long  v.  Moler,  5  O.  S.,  271,  approved  and  followed. 


*See  also  thethree  preceding  cases  and  the  following  case. 
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Plaintiff  alleges  that  in  February,  1862,  at  the  request,  and  for  the 
benefit  of  said  Wm.  Bradford,  he  purchased  of  Abner  Stevens  a  farm  of 
130  acres,  in  Washintgon  township,  and  took  and  held  the  legal  title 
thereto  in  his  own  name,  but  in  trust  for  said  Bradford,  and  that  to  se- 
cure the  deferred  payments  for  the  purchase  money,  he  gave  in  his  own 
name  five  notes  for  $1,005  each,  and  executed  a  mortgage  on  said  farm. 
Afterwards,  in  March,  1862,  he  conveyed  the  same  to  said  Bradford  for 
a  nominal  consideration  of  $7,000;  but  which  was  intended  to  cover 
plaintiff's  liability  to  Stevens  on  said  notes  and  mortgage,  and  Bradford 
thereupon  assumed  and  agreed  to  pay  to  Stevens  said  notes  and  mort- 
gage. Stevens  had  since  recovered  judgment  against  plaintiff  on  one  of 
said  notes,  and  levied  on  his  property,  and  had  brought  suit  on  others, 
and  was  threatening  to  dispose  of  his  property,  and  he  prays  that  de- 
fendant out  of  the  moneys  of  said  estate  may  be  ordered  to  pay  off  and 
satisfy  said  notes  and  mortgage,  or  pay  to  him  the  said  sum  of  $7,000 named 
as  a  consideration  in  the  deed.  Defendant  denied  that  plaintiff  purchased 
or  held  said  farm  in  trust  for  said  decedent,  or  that  decedent  promised  to 
pay,  as  a  consideration  for  said  conveyance,  said  Stevens'  mortgage ;  and 
by  way  of  estoppel  further  pleads  that  said  deed  was  a  deed  of  general 
warranty,  and  covenanted  that  said  premises  were  free  and  clear  of  all 
incumbrances.  To  this  last  plea  plaintiff  demurred,  and  by  consent  of 
counsel,  case  was  tried  and  submitted  to  court  upon  the  other  issue  made 
in  the  case ;  subject  to  the  opinion  of  the  court  on  the  demurrer,  the  de- 
fendant reserving  exceptions  to  the  admission  of  any  oral  testimony, 

Hayn^s,  J. 

Without  reference  to  the  demurrer,  and  admitting  the  testimony 
offered  to  be  competent,  the  plaintiff  has  failed  to  make  out  a  case.  If 
it  be  true,  that  an  express  trust  could  in  Ohio  be  established  by  parol, 
which  Miller  &  Stokely,  5  O.  S.  R.,  page  194,  would  seem  to  indicate, 
still  its  existence  must  be  shown  by  evidence  so  certain  and  conclusive  as 
to  remove  all  well  founded  doubt  and  exclude  every  rational  hypothesis 
to  the  contrary.  There  is  no  such  proof  in  this  case.  It  consists  entirely 
of  uncertain  declarations  of  Bradford,  made  long  after  the  conveyance, 
and  capable  of  explanation  according  to  the  theory  of  the  defense,  con- 
sistently with  the  non-existence  of  such  trust.  The  fact  that  Bradford 
took  from  Kepler  not  only  a  mortgage  on  this  farm,  but  also  another 
on  lands  in  Warren  county,  to  secure  the  $1,000  advanced  by  him  upon 
the  purchase  money,  when  Kepler  purchased  of  Stevens,  is  utterly 
repugnant  to  the  idea  that  the  fram  was  purchased  by  Kepler  for  his 
benefit,  and  that  he  was  understood  to  be  cestui  qui  trust,  or  real 
owner  of  the  same.  All  the  deeds  and  other  papers  in  the  case  point  to 
Kepler  as  the  real  owner.  It  was,  however,  necessary  to  dispose  of  the 
demurrer  to  the  second  answer.  This  answer  was  a  sufficient  bar  to  the 
action,  and  the  case  alalogous  to  Long  v.  Moler,  5  O.  S.  R.,  271.    The 
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plaintiff  having  covenanted  in  his  deed  that  the  premises  were  free  and 
clear  from  incumbrances  would  not  be  permitted  to  show  that  the  mort- 
gage to  Stevens  was  excluded  from  the  covenant  and  assumed  by  Brad- 
ford as  a  part  of  the  consideration  for  the  farm.  Such  proof  being  re- 
pugnant to  the  warranty,  demurrer  overruled.    Judgment  for  defendant. 

J.  A.  Jordan,  attorney  for  plaintiff. 

E.  S.  Young,  attorney  for  defendant. 


Costs. 

[Montgomery  Superior  Court] 

♦Jacob  C.  Kepler  v.  Wm.  Bradford's  Exrs. 

1.  NoN-RE8n)ENT  May  Commence  Action  Without  Secubitt  fob  Oostb. 

A  non-resident  of  tlie  county  may  commence  an  action  witliout  first  giving 
curity  for  costs,  and  such  action  will  not  be  dismissed  on  motion,  if  in  a  rea- 
sonable time  allowed  by  the  court  such  security  be  given. 

2.  What  is  Sufficient  Secubity  fob  Costs  bt  Non-Resident. 

Where  the  statute  requires  that  a  non-resident,  before  commencing  an  action 
shall  furnish  security  for  costs  whose  obligation  shall  be  complete  by  indors- 
ing the  summons,  or  signing  his  name  on  the  complaint  as  security  for  costs. 
It  is  sufficiently  complied  with  by  such  security  signing  the  appearance  docket, 
''I  am  security  for  costs  in  this  action"  if  the  court  approve  the  security. 

The  plaintiff  is  non-resident  and  commenced  his  action  without  giv- 
ing security  for  costs,  but  eleven  days  afterwards,  procured  one  Henry 
Weller  to  become  such  security  by  signing  the  following  agreement  on 
the  appearance  docket,  viz:  "I  am  security  for  costs  in  this  action." 
The  statute  requires  that  a  non-resident  "before  commencing"  an  action, 
shall  furnish  security  for  costs,  whose  obligation  shall  be  complete  simply 
by  indorsing  the  summons,  or  signing  his  name  on  the  complaint  as 
security  for  costs."  It  further  provides  that  an  action  in  which  such  se- 
curity has  not  been  given  shall  be  dismissed  on  motion  unless  within  a 
reasonable  time  allowed  by  the  court,  such  security  be  given.  The  de- 
fendant moved  to  dismiss  the  action  for  want  of  such  security,  claiming 
that  no  security  having  been  given  by  indorsing  the  summons  or  com- 
plaini,  before  commencement  of  suit,  it  could  not  afterwards  be  given, 
without  the  allowance  and  approval  of  the  court,  and  that  the  security  in 
this  case  was  not  bound  as  such  simply  by  signing  such  agreement  on  the 
appearance  docket.  The  action  had  been  commenced;  his  agreement 
was  without  consideration,  and  not  given  in  the  manner  prescribed  by 
law.     Schaflfer,  Smith  and  Waldo  et  al.  70  S.  R.  309  cited. 

*See  also  the  four  preceding  cases. 
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Haynks,  J. 

Overruled  the  motion  and  approved  the  security,  holding  that  he 
was  bound  by  his  obligation,  unless  he  personally  came  and  ask  to  be 
released. 

Jordon  &  Vallandigham,  for  plaintiff. 

E.  S.  Young,  for  defendant. 


Fnsurance. 

[Montgomery  Saperior  Court.] 

Morris  Kishminsky  v.  Miami  Ins.  Gx 

1.  No  Rboovkbt  oif  Insurance  Pouct  Pbogured  bt  Faube  REPBCSENTAnoiis. 

Where  the  plaintiff  falsely  represents  the  amount  of  goods  on  hand  and  what 
be  was  buying  and  expecting  to  buy,  and  thereby  procure  a  policy  of  insurance 
thereon  from  an  insurance  company  no  recovery  can  be  bad  upon  such  policy 
for  any  loss  occurring  to  the  stock. 

2.  Dernsk  Tuat  Person  Set  Fire  to  Goods  must  be  AmRMATiyELT  Proven. 

In  a  civil  or  criminal  action  a  man  is  presumed  to  be  innocent  until  proven 
guilty,  and  the  defense  that  the  plaintiff  set  fire  to  the  goods  or  caused  it  to 
be  done  must  be  affirmatively  proven  by  the  defendant. 

The  petition  sets  forth  that  the  insurance  company  had  insured  the 
goods  of  the  plaintiff  from  loss  or  damage  by  fire,  to  the  amount  of  $i,ooo, 
on  the  28th  of  August,  1865 :  that  he  was  the  owner  of  the  stock  of  dry 
goods  insured,  and  that  they  were  wholly  destroyed  by  fire,  except  a 
small  portion,  which  was  of  no  value,  on  the  24th  of  April,  1866 :  that  he 
has  been  damaged  to  the  amount  of  said  sum  of  $1,000,  and  that  the  insur- 
ance company  refused  and  still  refuses  to  pay  him. 

The  defendant  for  answer  says;  ist — ^That  the  policy  of  insurance 
was  obtained  by  false  and  fraudulent  representations  made  to  the  defend- 
ant by  the  plaintiff ;  as  to  the  value  of  the  dry  goods  and  notions ;  in  this, 
that  the  goods  were  of  the  value  of  $1,400  or  $1,500,  when  in  fact  the  same 
were  of  less  value  than  $1,000.  And  2nd — The  defendant  denies  that  the 
goods  destroyed  by  fire,or  rendered  of  no  value,  were  of  greater  value  than 
$261.81,  and  avers  that  all  the  goods  destroyed  or  injured  were  wilfully 
and  designedly  set  on  fire  by  the  plaintiff. 

Charge  to  jury. 

Haynes,  J. 

This  was  a  question  almost  altogether  of  facts ;  a  policy  of  insurance 
was  issued,  the  fire  occurred,  and  the  goods  were  burned.  The  insurance 
company  claims  that  the  policy  was  obtained  by  a  fraudulent  statement. 
Kishminsky  had  taken  an  invoice  of  the  goods  and  he  knew  the  amount 
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he  had  on  hand,  and  of  certain  other  purchases  he  intended  to  make. 
The  question  is.  did  he  falsely  represent  the  amount  of  goods  on  hand 
and  what  he  was  buying  and  expecting  to  buy  ?  and  it  is  a  question  of  fact. 
He  represented  that  he  would  have  $1400  or  $1,500  worth  of  stock  on 
hand.  If  he  misrepresented  the  amount  of  his  stock,  it  vitiates  the  policy, 
for  any  misrepresentation  must  have  been  knowingly  made.  The  next 
defense  set  up  by  the  insurance  company  is  that  he  set  fire  to  the  goods 
or  caused  it  to  be  done.  If  he  did  so  he  is  not  entitled  to  recover,  but  the 
defendant  must  prove  that  he  did  set  fire  to  the  goods,  or  that  he  caused 
*  to  be  'lone.  In  a  civil  or  criminal  action  a  man  is  presumed  to  be  inno- 
cent until  he  is  proven  guilty.  The  commission  of  the  crime  must  be 
established,  the  jury  must  be  convinced.  If  the  fact  is  left  doubtful  in 
their  minds,  the  presumption  of  innocence  is  in  favor  of  the  plaintiff.  If 
he  procured  the  policy  through  false  representations  or  if  he  burned  the 
goods  or  caused  them  to  be  burned,  he  cannot  recover.  The  jury  went 
cut  Monday  afternoon  and  returned  a  verdict  this  P.  M.,  of  $450  for  the 
plaintiff. 

Howard  &  Son,  for  plaintiff. 

Conover  &  Craighead,  contra. 


Municipal  Corporaticms — Streets. 

'  [Montgomerj  Superior  Court,  March,  1800.] 

Mathias  Kwiser  v.  Dayton. 

1.      CiTT  LIAIILE  FOB  NOT  KEEPING  STREETS  IN  REPAIR. 

Ir  is  tlie  duty  of  a  city  to  keep  its  Ftreets  In  repair,  and  on  failure  to  do  ao,  any 
one  injured  thereby,  without  negligence  on  his  part,  may  recover  damagea. 

2.    Knowledge  of  Condition  of  Street  Two  Weeks  Before  an  Aooidbnt  not 
Sufficient  to  Constitttte  Neguqence. 

Where  plaintiff  is  aware  of  the  condition  of  the  streets,  he  is  bound  to  avoid  the 
danger  and  take  the  safest  route;  and  it  will  be  negligence  on  his  part  to  do 
otherwise.  But  where  he  knew  the  dangerous  condition  of  a  atreet  two  weeks 
before  the  accident,  he  would  not  thereby  be  charged  with  knowMge  of  Its  con* 
dition  on  the  day  of  the  accident. 

Mathias  Kleiser  v.  The  City  of  Dayton. 
Motion  for  new  trial. 

The  jury  in  this  case  returned  a  verdict  for  $i,ioo  for  plaintiff. 
Defendant  filed  a  motion  for  new  trial. 

Haynes,  J. 

There  was  no  question  as  to  the  law  governing  this  case,  and  no 
conflict  in  the  authorities.    It  was  clearly  the  duty  of  a  city  to  keep  its 
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Streets  in  repair ;  if,  on  its  failure  to  do  so,  any  one  was  injured  thereby, 
without  default  or  negligence  on  his  part,  he  was  entitled  to  recover 
damages. 

Thefe  being  three  roads  by  which  the  plaintiff  could  enter  the  city, 
if  the  plaintiff  was  aware  of  their  condition,  he  was  bound  to  take  the 
safest.  It  would  be  negligence  to  do  otherwise.  But  the  city  was  bound 
to  put  its  streets  in  repair ;  and  the  fact  that  plaintiff  knew  the  condition 
of  Bride  street,  some  two  weeks  before  the  a'ccident,  did  not  charge 
him  with  knowledge  of  its  condition  on  the  day  of  the  accident.  He 
had  a  right  to  presume  that  the  city  had  performed  its  duty  and  put  it 
in  repair.  He  found  Third  street  in  bad  condition,  and  if  without  notice 
of  condition  of  Bridge  street,  and  supposing  it  to  be  a  better  and  safer 
crossing,  he  drove  his  team  across  the  levee  upon  the  street  where  it  was 
difficult  or  impossible  to  turn  round  and  get  out  before  he  discovered 
its  condition  he  had  the  right  in  such  case  to  take  some  risk  in  crossing 
and  if  there  was  a  possibility  of  crossing  in  safety,  it  was  not,  under  the 
circumstances,  negligence  in  him  to  make  the  attempt. 

The  jury  had  evidently  found  this  state  of  facts,  and  the  court 
would  not  be  justified  in  placing  his  individual  opinion  in  opposition 
to  that  of  twelve  other  men  whose  particular  province  was  to  determine 
the  facts. 

The  court  did  not  regard  the  damages  ($i,ioo)  as  excessive. 

Motion  overruled  and  judgment  on  verdict, 

Howard  &  Son,  for  plaintiff. 

Craighead  &  Munger,  contra. 


Elections —  Vohrig. 

[MoDtgomery  Superior  Court] 

♦David  Kune  v.  Joseph  Kemp. 

Voters  When  Challenged  Must  Take  the  Oath  REQuniED  bt  Law. 

It  is  a  defense  to  an  action  against  Judges  of  election  for  refusing  to  anew  a  per- 
son to  vote  tliat  sucli  person  refused  to  talce  the  oath  or  affirmation  tendered 
him,  required  by  law. 

This  is  an  action  for  $3,000  damages,  in  being  deprived  of  his  right 
to  vote,  by  Joseph  Kemp,  Robert  Moses  and  Isaac  Slifer,  judges  of  an 
election  in  1865,  in  German  township. 

The  defendants,  for  answer,  say  that  the  plaintiff  was  challenged 
by  an  elector  as  unqualified  to  vote;  that  Robert  Moses  tendered  him 

*See  also  following  case. 
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the  oath  or  affirmation  prescribed  by  law,  but  plaintiff  refused  to  take 
the  oath,  whereupon,  and  because  of  his  refusal,  the  defendants  refused 
his  vote,  and  deny  that  the  plaintiff  was  a  legal  voter  at  the  time  he  of- 
fered to  vote. 

To  which  answer  plaintiff  moved  the  court  to  have  the  defendants 
make  their  answer  more  definite  and  certain.    Motion  overruled. 

Clay,  for  plaintiff. 

Gunckel,  contra. 


Elections —  Votes* 

[Montgomery  Superior  Court.] 

♦David  Kune  v.  Joseph  Kemp  et  au 

1.     I>B8EBnON  FBOM  ARMT  NO  GbOUND  FOB  CHALLENGING  VOTE. 

A  challenge,  to  the  vote  of  an  elector  otherwise  qualified,  solely  on  the  ground 
of  his  being  a  deserter  from  the  United  States  army,  is  not  good,  unless  it 
be  shown  that  there  has  been  a  conviction  thereof. 

'^.    Election  Judges  Cannot  Exclude  Vote  on  Charge  of  Crime. 

The  act  of  congress  approved  March  3,  1865,  contemplates  a  conviction  before 
citizenship  is  forfeited,  and  the  judges  of  election  have  no  authority  to  try  the 
question  of  such  guilt  upon  a  challenge. 

The  petition  sets  forth  that  on  October  loth  the  defendants  were 
judges  of  a  general  election ;  That  the  plaintiff  being  a  quaHfied  elector 
offered  his  ballot  and  requested  the  defendants  to  receive  the  same,  which 
they  refuse.  Whereby  the  plaintiff  was  derived  of  his  right  to  vote  at 
said  election  to  the  damage  of  the  plaitiff  of  $3,000. 

The  defendants  answer :  That  they  rejected  the  ballot  offered  by  the 
plaintiff,  but  they  did  so  because  when  the  plaintiff  offered  to  vote  he  was 
challenged  as  unqualified  to  vote  by  Jermiah  Rowe,  and  one  of  them  ten- 
dered to  the  plaintiff  the  oath  prescribed  by  law,  which  he  refused  to  take ; 
whereupon,  because  of  his  said  refusal  these  defendants  rejected  his  vote, 
and  deny  that  the  plaintiff  was  a  legal  voter  at  the  time  he  offered  to  vote 
at  said  election. 

The  plaintiff  for  reply  to  the  answer  of  the  defendants  says:  That 
his  vote  was  challenged  on  the  ground  of  his  being  a  deserter  from  the 
United  States  army,  and  on  no  other  ground,  and  that  the  defendants  re- 
jected his  vote.  And  says  that  he  did  not  then  nor  prior  to  that  time,  nor 
since,  belong  to  the  United  States  army,  and  denies  that  he  was  a  deserter. 

The  defendants  demurred  to  the  reply  of  the  plaintiff. 

Haynes,  J. 

The  ground  of  the  challenge  was  not  a  good  one ;  that  the  challenge 
should  not  have  been  entertained ;  that  the  judges  had  no  right  to  tender 

*8ee  also  preceding  case. 
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the  oath,  and  that  the  plaintiff  was  justified  in  refusing  to  take  it.  The 
act  of  March  29,  1865,  62  O.  L.  68,  makes  certain  acts  with  intent  to  avoid 
military  services  criminal,  and  provides  that  upon  conviction  thereof,  be- 
side other  penalties,  the  person  so  offending  shall  be  deemed  incompetent 
to  be  an  elector.  The  act  of  congress  approved  March  3,  1865,  relied 
upon  by  defendant's  counsel,  only  provides  that  in  addition  to  the  other 
lawful  penalties  of  the  crime  of  desertion,  all  persons  who  have  deserted, 
etc.,  shall  be  deemed  to  have  forfeited  their  rights  of  citizenship.  This 
additional  penalty  however,  is  of  course  only  upon  conviction,  according 
to  the  mode  of  trial  provided  by  law.  Judges  of  election  have  no  authority 
to  try  the  question  of  guilt  upon  a  challenge.  That  the  person  offering  to 
vote  has  been  convicted,  is  the  only  ground  for  refusing  his  vote* 

Demurrer  overruled. 

Clay,  for  plaintiff. 

Gunckel,  contra. 


Presentation  of  ClairM. 

[Montgomery  Probate  Ck)urt,  May  Term,  1868.] 

♦In  re  Assignment  Henry  Kune. 

t.    Creditors  of  Bankrupt  Must  Present  Claims  in  Time. 

Under  the  commoD  law,  and  in  the  absence  of  statutory  provisions,  where  indi- 
viduals make  assignments  in  trust  for  the  benefit  of  such  of  their  creditors  as 
shall,  after  notice  of  the  assignment,  and  within  a  specified  time,  become  par- 
ties thereto,  creditors  neglecting  or  refusing  to  present  their  claims  within  the 
time  specified,  can  only  share  in  the  assets  after  payment  in  full  of  such  mm 
have  ftilfilled  the  condition. 

2.    Such  Creditors  Detaultino  in  Presenting  Claims  Have  no  Continuing 
Bquitt. 

Creditors  have  no  continuing  equity,  after  their  default  in  not  presenting  their 
claims  within  the  time  prescribed,  notwithstanding  that  they  present  them- 
selves and  claim  their  distributive  share  before  the  assignee  declares  a  divi- 
dend. 

8.    Claim  not  Presented  in  Time  to  Assignee  Still  Valid  Against  Assignor. 

Under  the  Ohio  Statute  regulating  assignments,  a  creditor's  default  in  not  pre- 
senting his  claim  within  six  months  has  the  same  effect  as  his  default  under 
a  deed  of  assignment  at  common  law.  But  although  the  claim  is  not  pre- 
sented within  the  time  prescribed,  it  still  exists  as  a  valid  debt  against  the 
assignor. 

This  asignment  was  made  in  January,  1867.  Some  of  the  credi- 
tors filed  their  claims  proprely  verified,  with  the  assignee,  before  the 
expiration  of  the  six  months  from  the  publication  of  the  notice ;  others 
did  not,  but  have  done  so  since ;  and  their  claims  have  been  allowed  by 
him  as  proper  claims  against  Kline.  No  distribution  has  been  made  by 
the  assignee. 

*8ee  also  next  cum. 
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The  matter  in  the  consideration  of  the  court,  at  present  is,  the  mo- 
tion of  Hibbard,  Moore  &  Strong,  Hiram  Young  and  others,  repre- 
senting the  diHgent  creditors,  for  an  order  directing  ihe  assignee  to  dis- 
tribute the  assets  among  those  creditors  who  filed  their  claims  within 
the  six  months  from  the  publication  of  the  notice. 

Section  six  of  the  act  regulating  assignments,  (S.  and  Col.  710) 
provides  that  "creditors  shall  present  their  claims  within  six  months  af- 
ter the  publication  of  the  notice  provided  for  in  section  four  of  this  act/' 
and  rejected  claims  must  be  sued  on  within  thirty  days  after  their  re- 
jection, etc. 

Section  ten  requires  the  assignee  to  declare  a  dividend  at  the  ex- 
piration of  eight  months  from  his  appointment  and  qualification. 

Counsel  for  creditors  resisting  the  motion,  claimed  that  by  the  as- 
signment every  creditor  obtained  a  vested  right  in  the  property  assigned, 
which  ought  not  to  be  held  divested,  unless  there  are  strong  positive  or 
negative  words  to  that  effect  in  the  statute,  such  as  are  used  in  the  ad- 
ministrator's act  or  the  statute  of  limitations ;  that  the  sction  six  above 
quoted  is  merely  for  the  protection  of  the  assignee  in  making  distri- 
bution; that  words  in  the  statute  prescribing  the  time  in  which  acts 
shall  be  done,  shall  be  held  as  directing  merely  when  they  can  be  so 
construed  without  injustice,  and  that, the  allowance  of  the  claims  of 
the  resisting  creditors  by  the  assignee,  as  valid  claims  against  Kline, 
before  distribution,  though  after  the  six  months,  entitled  them  to  their 
share  of  the  assets,  with  the  more  di'igent  creditors. 

DVVYER,  J. 

Under  the  common  law,  and  in  the  absence  of  statutory  provisions, 
where  individuals  make  assignments  in  trust  for  the  benefit  of  such 
of  their  creditors  as  shall,  after  notice  of  the  assignment,  and  within  a 
specified  time,  become  parties  thereto,  creditors  neglecting  or  refusing 
to  present  their  claims  within  the  time  specified,  can  only  share  in  the 
assets  after  payment  in  full  of  such  as  have  fulfilled  the  condition.  The 
creditors  have  no  continuing  equity  in  the. property  asigned  after  their 
default,  and  the  fact  that  they  present  themselves  and  claim  their  dis- 
tributive share  before  the  assignee  declares  a  dividend,  don't  help  them. 
These  principles  are  fully  sustained  in  the  cases  of  De  Caters  v.  De 
Chanmont  2  Pages  Chy.  Rep.,  Phoenix  Bank  v.  Sullivan  9  Pick.,  410 
and  Battles  v.  Fobes  21,  Pick.,  239. 

Our  statute  prescribes  the  notice  to  be  given  and  the  time  within 
which  claims  must  be  presented,  instead  of  leaving  them  to  the  assignor, 
and  the  creditor's  default  under  this  statute  has  the  same  effect  as  his 
default  under  a  deed  of  assignment  at  common  law.  The  strong  posi- 
tive or  negative  words  in  the  statute  of  limitations  and  the  administra- 
tor's act,  are  used  because  an  absolute  forfeiture  and  distinction  of  the 
claim  is  intended  to  be  effected  by  them.    The  assignment  has  no  such 
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object.  Even  though  the  claims  are  not  presented  within  the  six 
months,  they  still  exist  as  valid  debts  against  the  assignor. 

The  law  favors  the  diligent.  The  first  execution  and  the  first  mort- 
gage have  the  first  lien.  The  first  creditor  attaching  a  fraudulent  con- 
vyance  in  equity  is  first  t  be  paid  when  the  conveyance  is  set  aside. 
Qui  prior  est  in  tempore,  potior  est  in  jure.  To  deny  this  motion  would 
have  the  effect  of  rewarding  the  creditors  who  have  slept  upon  their 
rights  at  the  expense  of  those  who  have  employed  counsel  to  watch  the 
progrss  of  this  assignmnt. 

Motion  granted. 

Counsel  for  motion,  Thos.  O.  Lowe;  against  J.  A*  McMahon  and 
P.  P.  Lowe. 


Insolvency — Assignment. 

[Montgomery  Superior  Court.] 

♦In  rb  Hisnry  Kxine. 
AssTGNOB  Selling  Goods  .Tust  Pbiob    to  Assignment  Must  Aooount  to  A^ 

SIGNEE. 

Under  the  12th  section  of  the  assigrnment  law,  an  assignor  charged  with  conceal- 
ing assets  which  should  l>e  delivered  to  the  assignee,  where  Just  before  the  a» 
signment,  a  sale  of  all  his  property  was  made  to  J  for  the  purpose  of  defraud 
ing  his  creditors,  he  will  be  required  to  account  for  and  pay  over  to  the  assig- 
nee the  difference  between  the  net  invoice  of  the  property,  and  his  net  insol^ 
vency  at  the  time  of  the  assignment  as  shown  by  the  inventory. 

Proceedings  under  the  12th  section  of  the  assignment  law,  against 
Henry  Kline.  The  affidavit  was  made  by  Hebberd,  Moore  and  Strong, 
charging  that  said  Kline  had  property  in  his  possession  or  assets  under  his 
control,  which  should  have  been  delivered  to  the  assignee.  The  exam- 
ination of  Henry  Kline  occupied  three  days,  and  was  reduced  to  writing. 
One  point  raised  by  counsel  was  that  the  sale  made  by  Kline  to  Jandorf 
prior  to  the  assignment,  was  for  the  purpose  of  defrauding  his  creditors. 

HayvRS,  J. 

The  testimony  of  Kline  and  the  bill  of  sale  produced  in  court  did  not 
show  that  the  sale  was  made  for  the  purpose  of  defrauding  creditors,  but 
apparently  for  the  purpose  of  paying  certain  preferred  creditors,  and  the 
residue  was  to  pay  his  general  creditors ;  in  questions  of  this  kind,  under 
this  section  of  the  law,  the  court  has  no  authority  to  pass  upon  the  title 
when  a  third  party  was  interested.  At  the  time  Kline  removed  from  the 
Phillips  House  to  Harshman's  room,  he  was  worth  $4,500.  During  the 
eiiilit  months  he  occupied  the  room,  his  losses  and  expenses  were  $7,6oo» 


*Soe  also  preceding  case. 
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making  net  insolvency  at  the  time  he  moved  into  the  McDaniel  building, 
$2,950.  During  he  time  he  occupied  the  McDaniel  building,  his  losses 
and  expenses  were  $4,847,  in  addition  to  the  $2,950.  Total  losses  and  ex- 
pense were  $7,297,  adding  to  which  his  capital  one  year  previous,  makes 
his  total  loss  during  the  year  $11,797.  The  stock  of  goods  sold  to  Jandprf 
were  invoiced  at  $21,521.80,  upon  which  there  was  a  discount  of  20  per 
cent.,  nial'ing  $17,217.44  paid  for  the  stock  by  Jandorf.  The  inventory 
furnished  by  the  assignee  showed  Kline's  net  insolvency  at  the  time  of  the 
assijniMient  to  be  $15,127.74.  The  net  insolvency  was  $11,601.36,  making 
a  difference  of  $3,526.28,  which  was  still  unaccounted  for  by  Kline,  and 
which  he  is  ordered  to  pay  over  to  the  assignee  within  one  day. 

Thos.  O.  Lowe,  George  Houk  and  L.  B.  Gunckel  for  eastern  houses. 

Jordan,  for  Kline. 


Contracts — Evidence. 

[Montgomery  Common  Pleas,  January  Term,  1872.] 

David  B.  Kneisley^s  Admr.  v.  Christian  F.  Kneisi^Ey. 

t.    When  Rrceipt  Construed  as  ▲  Contbact. 

A  written  instrument  given  upon  the  receipt  of  notes,  reciting  that  the  notes  are 
received  for  collection  and  as  collirteral  security  for  debts  due,  describing  the 
notes,  is  not  simply  a  receipt  for  the  notes,  but  a  contract  evidencing  the  agree- 
ment of  the  parties  as  to  the  disposition  which  should  be  made  of  them. 

2.    Pabol  Evidence  not  Admissible  to  Vabt  Written  CJontbact. 

It  is  a  settled  general  rule  that  all  parol  negotiations  between  the  parties  to  a 
written  contract,  anterior  to,  or  contemporaneous  with  the  execution  of  the 
Instrument,  are  to  be  regarded  as  either  merged  in  it  or  concluded  by  it,  and 
nor  parol  evidence  is  admissible  to  vary  its  terms. 

The  amended  petition  sets  out  a  copy  of  a  written  instrument,  as 
follows:  "Received,  May  16,  i860,  of  David  B.  Kneisly,  for  collection, 
and  as  collateral  security  for  debts  due  from  him  to  me,  the  following 
notes,  all  dated  Dayton,  Ohio,  February  4,  i860,  due  respctively  on  the 
first  day  of  March,  1861,  1862,  1863,  1864.  1865,  1866,  1867,  1868  and 
1869,  all  signed  J.  K.  Whitmore,  and  all  payable  to  David  B.  Kneisly, 
or  order."  First  note,  due  March  i,  1861,  was  for  $780;  the  second, 
due  a  year  later,  $750;  the  third,  $720;  the  fourth,  $680;  the  fifth,  $650; 
the  sixth,  $620;  the  seventh,  $590;  the  eighth,  $560;  the  ninth,  $530. 
This  writing  was  signed  "C.  F.  Kneisly."  The  plaintiff  avers  that  all 
these  notes  were  collected  by  defendant,  who  refused  or  neglected  to 
pay  over  the  money,  or  any  part  thereof,  and  that  there  is  now  due  from 
him  to  the  plaintiff  the  amount  of  said  nine  notes,  to-wit:  $8,119.30, 
with  interest.  The  answer  for  a  first  defense  sets  up  a  verbal  agreement 
on  February  6,  i860,  and  the  indorsement  and  delivery  then  of  said 
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notes,  as  collateral  security  for  debts  due  from  the  deceased  to  the  de- 
fendant, with  verbal  authority  and  power  to  accept  payment  of  said 
Whitmore  notes  at  any  time  before  due  less  the  discount  thereon  at  legal 
rate  of  interest ;  that  said  written  paper  was  thereafter  delivered  without 
any  consideration  whatever,  and  merely  as  a  receipt;  that  all  of  said 
notes  in  the  petition  described  were,  by  virtue  of  his  rights,  acquired  on 
said  February  6,  A.  D.,  i860,  as  aforesaid,  collected  by  this  defendant  in 
the  lifetime  of  said  David  B.Kneisly,and  more  than  six  years  prior  to  the 
commencement  of  this  action,  and  no  cause  of  action  upon  the  matter, 
alleged  in  said  amended  petition,  accrued  to  said  plaintiff  within  six 
years  preceding  the  commencement  of  this  action. 

To  this  defense  plaintiff  demurs. 

Lowe,  J. 

The  paper  given  by  C.  F.  Kneisly  to  David  B.  Kneisly  was  not  sim- 
ply a  receipt  for  the  notes,  but  a  contract  evidencing  the  agreement  of 
the  parties  as  to  the  disposition  which  should  be  made  of  them.  (2) 
It  is  a  settled  general  rule  that  all  parol  negotiations  between  the  parties 
to  a  written  contract,  anterior  to,  or  contemporaneous  with  the  execution 
of  the  instrument,  are  to  be  regarded  as  either  merged  in  it  or  concluded 
by  it,  and  all  such  obligations  as  arise  by  just  construction  or  legal  in- 
tendment on  such  contract,  are  valid  and  compulsory  irpon  them;  no 
parol  evidence  being  admissible  to  alter  or  vary  such  obligations.  This 
rule  has  been  held  so  beneficial  that  the  policy  of  the  law  requires  the  de- 
cision of  doubtful  cases  against  the  party  alleging  an  exception  to  it. 
12  O.  S.,  204. 

The  deceased  had  a  right  to  insist  that  the  notes  should  be  held  for 
collection  and  as  collateral  security  until  they  became  due,  and  proof  of 
verbal  authority  to  sell  or  dispose  of  said  notes  before  due,  goes  to  limit 
and  vary  the  terms  of  the  written  contract,  and  cannot  therefore,  be 
received. 

Illustrative  cases  cited.  6  O.,  146;  10  O.  S.,  532;  7  Gill  &  J.,  407. 

Demurrer  to  firsi  «lefense  sustained. 

Haynes,  Houk  &  McMahon  and  Sharts,  for  plaintiff. 

Conover  &  Craighead,  for  defense. 
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Coats. 

[Montgomery  Superior  Court.] 

♦John  Krktzer's  Admrs.  v.  Jacob  Beaiux 

Wmeir  Costs  Mat  Be  Rbcx>vbred. 

Plaintiff  in  an  action  may  recover  costs  upon  a  claim  which  might  have  been  sst 
up  as  a  proper  counterclaim  in  a  former  action  between  the  same  parties.  If 
the  same  was  omitted  from  the  former  action  at  the  request  of  the  defenduit 

Suit  brought  upon  three  promisory  notes,  given  by  the  defendant 
to  John  Kretzer  in  his  lifetime;  the  first  being  dated  August  14,  1861,  for 
$120.75;  the  second  being  dated  June  2,  1862,  for  $62;  the  third  being 
dated  April  8,  1863,  and  for  $50;  and  the  plaintiff  asks  judgment  for 
$241.92,  and  interest  from  February  26,  1867. 

The  defendant,  for  answer,  says — that  he  admits  the  execution  and 
delivery  of  the  notes  mentioned  in  the  petition,  but  that  during  the  life- 
time of  Kretzer,  there  was  due  and  owiilg  from  him  to  the  defendant 
the  sum  of  $90.30,  and  the  same  was  a  proper  counter-claim  to  the  plain- 
tiff's claim ;  that  the  plaintiff  afterwards  brought  suit  against  the  defend- 
ant on  a  note  for  $1,210,  and  the  defendant  filed  his  cross  petition  therein, 
and  set  up  amongst  other  defenses  his  claim  for  $90.33,  and  that  he  re- 
covered a  judgment  against  the  plaintiff  in  that  suit  for  $90.33,  and  it  still 
remains  due  and  unpaid ;  and  further  says,  that  the  claim  set  up  in  this 
action  was  a  proper  set-off,  to  be  set  by  the  plaintiff  in  said  former  action, 
to  defendant's  cross  petition.  He  asks  that  plaintiff  may  be  adjudged  to 
pay  the  costs  of  this  action,  and  offers  to  confess  a  judgment  in  favor  of 
the  plaintiff  for  $154. 

The  plaintiff,  for  reply,  says,  that  before  the  commencement  of  the 
suit  on  the  $1,210  note.  Beard  said  that  he  wished  the  plaintiff  would  not 
include  the  three  small  notes  in  the  suit  on  $1,210,  as  he  had  no  defense 
to  mal-e  against  any  but  the  $1,210  note.  He  did  not  include  said  three 
notes  because  of  the  request  of  Beard :  otherwise  they  would  have  been 
included. 

The  defendant  filed  a  general  demurrer, 

Haynes,  J. 

The  only  question  made  by  counsel  was  as  to  the  right  of  the  plain- 
tiff to  recover,  costs,  and  the  case  was  submitted  to  the  court  and  judg- 
ment rendered  for  the  balance  of  plaintiff's  claim,  after  deducting  the 
amount  of  the  defendant's  set-off,  and  for  costs. 

J.  H.  Baggott,  for  plaintiff. 

Howard  &  Son,  contra. 

*See  alio  next  cum. 
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Interest 

[Montgomery  Superior  Court.] 

♦John  Kretzer,  Admr.,  v.  Jacob  Beard, 

When  More  Than  Legal  Interest  is  Cuabged  it  Renders  the  OoifTRAcr  Voibl 

Where  a  greater  rate  of  interest  than  is  allowed  by  law  is  included  in  a  note 
which  legally  bears  ten  per  cent.,  the  plaintiff  can  recover  thereon  but  six  per 
cent,  on  the  amount  loaned  from  the  date  of  the  note,  and  the  defendant  maj 
recover  back  any  surplus  paid  by  way  of  counterclaim. 

Suit  brought  upon  a  promissory  note  for  the  amount  of  f^T.2TO. 
due  April  1st,  1861,  with  interest  due  until  paid  at  10  per  cent.,  and  for  the 
sale  of  mortj^aged  premises.  The  plaintiflf  admits  the  payment  of  $1^10, 
but  c'aims  there  is  yet  due  the  sum  of  $s8s.23. 

The  defendant  says  that  the  note  vv«4.,  gjven  for  $1,070.  79,  paid  by 
Kretzer ;  that  he  paid  the  interest  on  said  note  to  Kretzer,  up  to  April  8, 
1863,  at  the  rate  of  12  per  cent;  that  the  payments  in  the  petition  men- 
tioned have  paid  said  note  i^  full,  and  that  there  is  due  him  the  sum 
of  $190.  37. 

The  plaintiff  denied  the  allegation  of  the  defendant 

Charge  to  jury. 

Haynbs,  J. 

If  a  greater  rate  of  interest  on  the  sum  loaned  than  10  per  cent  had 
been  included  in  the  note,  the  plaintiff  could  recover  but  for  6  per  cent 
from  the  date  of  the  note ;  that  although  the  law  then  allowed  contracts 
for  10  per  cent,  interest,  yet  a  per  cent,  exceeding  that  would  render  it 
void,  and  but  6  per  cent,  could  be  recovered  on  the  sum  loaned. 

The  jury  returned  a  verdict  of  $90.39  for  the  defendants. 

J.  H.  Baggott,  for  plaintiff. 

Howard  &  Son,  contra. 


Wills. 

[Montgomery  Common  Pleas.] 

Anthony  Kuntz  v.  B.  BaudendistlS. 

Where  the  subscribing  witnesses  to  a  will  have  no  recollection  of  signing  ttaoir 
names  as  witnesses,  although  recognizing  their  own  signatures,  and  do  not  re- 
member to  have  seen  the  will,  and  cannot  tell  whether  they  signed  it  Is  Um 
presence  of  the  testator,  or  at  his  request,  or  :n  the  presence  of  each  other* 
and  do  not  know  that  the  signature  to  the  will  was  the  genuine  signature 
of  the  testator,  nor  know  that  he  was  of  sound  mind  and  memory  at  the  date 
the  will  purports  to  have  been  signed,  the  evidence  is  not  sufficient  to  justly 
a  court  in  admitting  such  will  to  probate. 


*See  also  preceding  case. 
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Petition  to  set  aside  the  probate  of  a  will. 

In  1842,  the  ancestor  of  the  parties,  Anton  Baudendistle,  made  what 
purports  to  be  his  last  will  and  testament.  He  died  about  eighteen  years 
afterwards.  The  will  was  admitted  to  probate  in  1862.  Petition  in  error 
was  filed  in  1870.  Some  of  the  plaintiffs  were  femes  covert,  and,  there- 
fore, laboring  under  legal  disability.  There  are  three  subscribing  wit- 
nesses to  the  will;  one  was  dead  at  the  time  it  was  probated,  the  other  two 
were  examined  before  the  probate  judge.  Neither  of  these  upon  exami- 
nation, had  any  recollection  of  signing  their  names  as  witness  to  the  will, 
although  they  recognized  their  own  signatures.  Neither  of  them  remem- 
bered to  have  seen  the  will,  nor  could  they  tell  whether  they  lig^ed  it  in 
the  presence  of  the  testator,  or  at  his  request,  or  in  the  presence  of  each 
other.  They  would  not  say  whether  that  was  the  last  will  and  testament 
of  the  deceased,  or  not ;  nor  did  thy  know  that  the  signature  to  the  will 
was  the  genuine  signature  of  Baudendistle.  They  were  of  opinion  that 
about  the  year  1842,  he  was  of  sound  and  disposing  mind  and  memory, 
but  did  not  know  that  he  was  so  at  the  time  the  will  purports  to  have  been 
signed,  nor  could  they  tell  whether  he  was  under  any  restraint 

El^UOTT,  J. 

Clearly  this  was  not  sufficient  evidence  to  justify  a  court  in  admit- 
ting the  will  to  probate.  Under  the  Wills  Act  (S.  and  C,  1617,  sec.  12) 
the  probate  judge  might  have  examined  other  witnesses,  if  there  were 
any,  had  he  been  i-equested  to  do  so.  None  were  produced,  and  none 
were  examined. 

The  order  of  the  probate  judge  admitting  the  will  is  vacated  and  set 
aside. 

Case  remanded  for  further  proceedings. 

Baggott,  for  plaintiffs. 

G.  Kennedy,  for  defendants. 


Counter  Claim — Limitations. 

[Montgomery  Superior  Court.] 
lyADOW  AND  TaTC  V.  LEVI  S.  BaLU 

1.  Counterclaim;  Allegations  in  Answer  Amounting  to. 

Where  in  an  action  upon  promissory  notes,  tlie  defendant  in  his  answer  alleged 
that  he  was  induced,  through  fraud  and  misrepresentation,  to  deliver  the  notes, 
although  the  answer  was  sufficient,  as  it  contained  no  averment  of  a  reconvey- 
ance of  the  land  to  the  plaintiff,  or  of  an  offer  to  recovery,  it  was  notice  that 
the  defendant  would  seek  to  recover  for  the  fraud ;  and  though  not  in  the  form 
of  a  counterclaim  was  substantially  such. 

2.  Statute  of  Limitations  Cannot  Be  Pleaded  After  Trial  Began. 

Where  plaintiff  replied,  denying  fraud  and  the  parties  went  to  trial  and  the  Juij 
failed  to  agree,  the  plaintiff  will  not  be  granted  leave  to  file  an  amended  reply 
setting  up  the  statute  of  limitations. 

16  Mnot 
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The  petition  in  this  case  sets  forth  that  there  is  due  the  plaintiffs 
from  the  defendant  the  sum  of  $500  upon  five  promissory  notes,  with 
interest  from  March  10,  1857,  at  ten  per  cent. 

To  which  the  defendant  answered  and  admits  the  execution  and  de- 
livery of  the  note,  but  says  he  ought  not  to  be  held  for  the  payment  of 
the  same,  bcause  he  was  induced  to  deliver  the  notes  through  fraud  and 
misrepresentation;  that  the  notes  sued  were  for  part  of  the  considera- 
tion which  the  defendant  agreed  to  pay  to  Ladow  &  Hamilton  for  the 
undivided  half  of  400  acres  of  land  in  Illinois;  that  to  induce  him  to 
purchase  their  interest  in  the  real  estate,  and  to  give  the  notes  La  Dow 
&  Hamilton  represented  their  interest  to  be  worth  $2,000,  and  that  they 
had  been  offered  $2,000  in  $500  annual  payments  by  one  Brown,  and 
that  the  only  reason  why  they  did  not  accept  was  because  the  payments 
did  not  suit  them.  La  Dow  &  Hamilton  further  represented  that  they 
had  a  letter  from  Brown  containing  said  offer  which  they  said  was  mis- 
laid so  that  they  could  not  produce  it.  The  defendant  also  avers  that 
he  did  not  know  the  value  of  the  lands  or  the  value  of  La  Dow  &  Ham- 
ilton's interest  in  the  same ;  that  he  relied  upon  their  representations  and 
agreed  to  purchase  their  interest  for  $2,000.  and  their  representation 
that  they  had  such,  an  offer  from  Brown,  and  in  pursuance  of  said  agree- 
ment conveyed  to  them  property  in  Dayton  worth  $1,500  and  gave  his 
notes  for  the  balance.  That  the  representations  made  by  La  Dow  & 
Hamilton  were  false  and  fraudulent  and  were  made  for  the  purpose  of 
deceiving  and  misleading  him.  That  their  interest  was  not  worth 
more  than  $950,  and  that  Brown  never  offered  them  $2,000,  nor  had 
they  any  letter  from  him,  and  that  Tate  took  the  interest  of  Hamilton  in 
said  notes  after  they  became  due  and  subject  to  this  defense. 

The  plaintiff  replied  denying  the  fraud.  The  parties  went  to  trial 
upon  these  pleadings  and  the  jury  failed  to  agree. 

The  case  now  comes  before  the  court  upon  a  motion  by  the  plain- 
tiff for  leave  to  file  an  amended  reply  setting  up  the  statute  of  limita- 
tions. 

Haynks,  J. 

Although  the  answer  was  insufficient  as  a  defense  to  the  action  as 
It  contained  no  averment  of  a  reconveyance  of  the  land  to  plaintiffs  or 
of  an  offer  to  reconvey  yet  that  it  was  noticed  that  the  defendant  would 
seek  to  recover  in  this  section  damages  for  the  fraud,  and  though  not  in 
the  form  of  a  counter-claim  was  such  substantially.  That  courts  regard 
the  statute  of  limitations  with  no  favor  and  with  great  uniformity  have 
refused  to  open  up  defaults  or  permit  amendments  allowing  if  to  be 
set  up  and  that  it  would  not  be  proper  to  do  so  in  thi^  case.  Leave  to 
amend  refused. 
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Notice — Limitations — Creditors. 

[MoDtgomery  Superior  Court.] 

Lysu  Lodwick  v.  Mary  J*  Bailey. 

1.  Duties  of  Administrator. 

An  admiDlatrator  is  required  to  give  notice  of  his  appointment,  to  make  an  in- 
ventory of,  and  sell  the  personal  property,  and,  so  far  as  he  is  able,  to  collect 
the  assets  within  eighteen  months ;  and  if  not  able  to  collect  them  within  that 
period,  to  apply,  for  further  time,  which  may  be  allowed  by  the  court,  not*ez- 
ceeding  one  year  at  any  one  time,  or  five  years  altogether;  and  upon  realizing 
the  assets,  to  pay  all  debts,  settle  with  the  court,  and  malce  distribution,  if  any 
is  to  be  made. 

2.  AiTER  Lapse  of  Nineteen    Years    After    Appointment   of  Administrator 
Creditors  Can  Cij^im  on  Real  Estate  of  Deceased. 

A  lapse  of  nineteen  years,  unexplained,  after  the  appointment  of  an  adminis- 
trator, is  such  laches  and  delay  on  the  part  of  the  administrator  and  the  cred- 
itors of  the  decedent,  as  to  preclude  them  from  setting  up  any  lien  upon  the 
real  estate  of  the  decedent. 

8.    Creditor's  Lien  Must  Be  Asserted  Through  Administrator. 

An  administrator  has  no  title  in  or  control  of,  or  concern  with  the  real  estate, 
except  simply  power  to  sell  to  pay  debts  and  legacies.  And  where  there  is 
a  creditor's  lien  thereon,  it  is  to  be  asserted  through  the  administrator. 

Haynes,  J. 

The  petition  sets  forth  that  the  plaintiff  was  duly  appointed  admin- 
istrator de  bonis  nan  of  the  estate  of  William  Lodwick,  July  20,  1848; 
that  Schlatts,  Decker,  Margaret  Schaeffer,  Joseph  B.  Johns  nor  Thomas 
that  the  total  amount  of  indebtedness  of  said  estate  is  $50,000;  that  the 
personal  property  and  effects  are  insufficient  to  pay  the  debts ;  that  Wil- 
liam Lodwick  died,  seized  in  fee  simple  of  lots  No.  11 19,  1184,  1248, 
1249,  1250,  in  the  city  of  Dayton ;  that  Mary  Jane  Bailey  and  Eliza  Boyle, 
the  children  of  William  Lodwick.  are  the  sole  heirs,  having  the  next  es- 
tate of  inheritance  in  said  premises.  That  the  heirs  of  Peter  Broughman, 
Wilhelm  Schlatts.  Jacob  Decker.  Margaret  Schaeffer,  Joseph  B.  Johns, 
William  Atkin,  James  J.  Davis,  and  Frederick  Keizer,  claim  to  have 
some  title  to  or  interest  in  the  property.  But  the  heirs  of  Peter  Brough- 
man, Atkin,  Davis  and  Keizer,  have  neither  of  them  any  interest  whatever 
in  said  property.  The  others  have  only  a  tax  lien  upon  the  several  lots ; 
Schaeffer,  have  any  title  to  any  lots  Nos.  1184,  1248,  11 19,  1249,  1250. 
Thomas  Schaeffer  claims  title  to  one  of  said  lots  under  a  deed  from  the 
auditor  of  Montgomery  county,  upon  sale  of  said  lot,  for  the  non-pay- 
ment of  taxes ;  that  the  proceedings  of  the  county  auditor,  state  auditor 
and  county  treasurer  were  and  are  erroneous  in  bringing  said  lot  to  sale, 
and  sets  forth  certain  irregularities  in  the  proceedings. 

The  plaintiff  demands  that  such  of  the  defendants  as  have  liens  upon 
said  lots  for  taxes  may  set  them  up,  and  that  said  premises  may  be  sold 
to  pay  debts. 

The  defendants,  Decker.  Schlatts,  Margaret  Schaeffer  and  Joseph 
B.  Johns  by  joint  answer,  deny  that   there   are   any   valid   outstanding 
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debts  against  the  estate  of  Lodwick,  but  that  all  said  claims  have  been 
paid,  settled  or  barred  by  the  statutes  of  limitations ;  and  deny  the  insuf- 
ficiency of  the  personal  estate  or  the  necessity  to  sell  the  real  estate ;  that 
Lodwick  died  about  1832,  and  administrators  were  appointed  shortly 
after  his  death ;  that  this  action  was  not  brought  within  twenty-one  years 
from  the  date  of  their  appointment,  or  from  the  day  upon  which  the  last 
debt  of  Lodwick  fell  due,  or  from  the  date  of  the  accruing  of  the  right  to 
the  administrator  to  sell  land  to  pay  debts ;  that  after  the  death  of  Lod- 
wick, at  a  public  sale  of  the  land  belonging  to  him,  made  to  pay  debts, 
the  property  mentipned  in  the  petition  in  which  these  parties  claim  an 
interest,  was  sold  according  to  law;  that  Decker  has  legal  title  to  lot 
1248  from  Ira  Miriam,  who  received  title  from  auditor  of  Montgomery 
county  for  taxes  assessed  against  the  same ;  that  Joseph  B.  Johns,  has  a 
lien  upon  lot  1249  for  taxes  paid,  and  claims  under  George  W.  Kneisley. 
And  they  say  that  the  legal  title  to  said  property  is  not  in  the  heirs  of 
Lodwick.  nor  has  his  administrator  any  right  or  title  to  the  same,  all 
pght  and  title  having  been  transferred  out  of  them  prior  to  1840.  That 
valuable  improvements  have  been  made  upon  all  the  property  except 
lot  1249,  and  ask  that  in  case  their  title  is  not  supported,  such  improve- 
ments made  by  them  may  be  fully  allowed  them. 

Thomas  SchaeflFer,  one  of  the  defendants  for  answer,  makes  the  same 
defense,  as  the  other  defendants,  as  regards  lot  1250. 

Schaeffer's  answer  contains  seven  and  the  joint  answer  referred  to 
five  different  answers. 

The  plaintiff  demurs  to  the  second  defense  of  Schlatts,  et  al.,  answer, 
and  the  third  and  fourth  defense  of  Schaeffer's  answer.  These  defenses 
are  that  Lodwick  died  in  1832,  and  that  administrators  were  appointed 
that  the  action  was  not  brought  in  twenty-one  years,from  the  date  of  their 
appointment,  or  the  expiration  of  the  notice,  or  from  the  day  upon  which 
the  last  debt'  fell  due,  or  from  the  date  of  the  accruing  of  his  cause  of 
action  to  any  creditor  of  Lodwick,  or  from  the  day  upon  which  the  right 
to  sell  land  accrued  to  the  administrator,  and  that  more  than  ten  years 
have  elapsed  since  any  right  of  action  accrued  to  plaintiff. 

By  the  court. 

The  statute  under  which  this  petition  is  filed,  requires  the  adminis- 
trator to  make  lien  holders  parties  defendant,  and  it  is  under  this  pro- 
vision that  the  defendants  answering  were  made  parties  to  this  proceed- 
ing. The  petition  avers  that  they  claim  some  title  or  interest  in  the  sev- 
eral lots  sought  to  be  sold,  but  really  have  only  liens  for  taxes.  I  do  not 
now  propose  to  decide  how  far  imder  such  a  petition  as  this  a  court  may 
go  in  detemining  questions  of  title.  If  under  the  existing  state  of  facts 
the  petitioner  has  no  right  to  petition  to  sell  the  lands,  he  has  no  right 
to  bring  these  defendants  into  court  for  the  determination  and  settle- 
ment of  either  their  liens  or  titles. 


SUPERIOR  AND  COMMON  PLEAS  COURTS.  229 


Lodwick  V.  Bailey. 


The  petitioner  files  motions  as  to  several  answers  and  demurrers 
to  others.  The  demurrei  brings  up  the  whole  record  for  examination, 
and  raises  the  question  of  the  sufficiency  of  the  petition  which  must  be 
first  considered.  It  is  stated  that  the  petitioner  was  appointed  admin- 
istrator de  bonis  non  in  July,  1848.  How  long  before  that  time  the  prior 
administration  had  been  granted,  does  not  appear,  but  it  may  be  inferred 
that  a  considerable  time  had  elapsed.  Every  administrator  is  required 
to  give  notice  of  his  appointment,  to  inventory,  and  sell  the  personal 
property,  and  so  far  as  he  is' able,  to  collect  the  assets  within  eighteen 
months,  and  if  he  is  not  able  to  collect  them  within  that  period,  to  apply 
for  further  time,  which  may  be  allowed  by  the  court,  not  exceeding  one 
year  at  any  one  time,  or  five  years  altogether,  and  upon  realizing  the 
assets,  to  pay  all  debts,  settle  with  the  court  and  make  distribution,  if  any 
is  to  be  made.  In  this  case,  the  petitioner  comes  into  the  court  after  a 
lapse  entirely  unexplained,  of  nineteen  years  from  his  appointment,  and 
ask  a  sale  of  real  property,  to  which  the  defendants  claim  title.  It  seems 
to  me  that  there  has  been  such  laches  and  delay  on  the  part  of  the  ad- 
ministrator and  of  the  creditors  as  to  preclude  both  from  setting  up  any 
Hen  upon  this  real  estate,  and  bringing  these  defendants  into  court  to  es- 
tablish their.  If  the  administrator  was  neglecting  his  duties  towards 
the  creditors  of  the  estate,  they  had  the  power  to  compel  him  to  perform 
them,  or  to  have  him  removed  and  a  fitter  person  substituted.  If  they 
neglect  their  own  rights  and  interests  for  such  a  length  of  time,  they 
ought  not  now  to  be  permitted  to  interfere  with  titles  acquired  by  others 
either  from  the  heirs  or  from  the  state  upon  the  paramount  claim  for 
taxes.  The  administrator  has  no  title  in,  or  control  of  or  concern  with  the 
real  estate,  eexcept  simply  a  poweer  to  sell  to  pay  debts  and  legacies.  If 
there  is  a  lien,  it  is  a  lien  in  behalf  of  the  creditors,  or  a  lien  of  the  cred- 
itors to  be  asserted  through  him.  How  long  this  lien  may  continue,  I  do 
not  find  to  be  well  settled,  but  no  case  has  beei  referred  to  in  which  it  was 
maintained  after  so  long  a  time  as  has  elapsed  since  the  granting  of  let- 
ters to  the  petitioner  in  this  case,  to  say  nothing  of  the  time  elapsed  be- 
fore he  was  appointed  administrator  de  bonis  non.  A  mortgage  which 
conveys  the  legal  title  with  a  condition  of  defeasance,  is  the  only  lien  so 
far  as  I  know  which  continues  for  twenty-one  years.  Without  reference 
to  any  particular  statutory  Hen,  I  am  decidedly  of  opinion  that  although 
there  may  exist  personal  liabilities  of  the  administrator,  there  cannot  be 
at  this  day,  any  claim  enforced  against  the  estate  of  Wm.  Lodwick,  es- 
pecially against  real  estate  held  by  his  heirs  or  other  persons.  Finding 
the  petition  insufficient,  it  becomes  unnecessary  to  allude  to  any  other 
questions  made  in  the  case. 

Demurrer  sustained  as  to  the  petition. 

Jordan,  for  plaintiff. 

Houk  &  McMahon,  for  Schlatts  et  al. 

Conover  &  Craighead,  for  Schaeffer. 
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[Montgomerj  Superior  Court] 

Benjamin  R.  Lehman  v.  Michael  Rumbaugh. 

IlEDUNDANT   AND   IMMATERIAL   ALLEGATION   IN   ANSWER. 

In  an  action  for  the  appointment  of  a  receiver  and  an  account  and  a  distribu- 
tion of  the  assets  of  a  partnership,  brought  by  one  of  the  partners,  an  aver- 
ment in  the  answer  that  '*He  says  that  soon  after  entering  into  partner- 
ship he  learned  by  his  business  intercourse  with  the  plaintiff  that  he  was  not 
a  competent  architect,  and  did  not  come  up  to  his  own  representations  of  his 
qualifications/'was  on  motion  ordered  to  be  stricken  out  as  redundant  and 
irrelevant 

The  petition  alleges  that  on  May  5,  1867,  the  plaintiff  and  defendant 
entered  into  a  partnership  under  a  written  agreement,  for  the  purpose  of 
carrying  on  the  business  of  architects  and  superintendents  in  the  city  of 
Dayton;  that  the  plaintiff  contributed,  in  fulfillment  of  his  part  of  the 
agreement  and  towards  forming  a  partnership,  materials  to  the  amount 
of  $15  and  $35.75,  money  paid  to  the  defendant,  and  the  defendant  con- 
tributed materials  and  furniture  to  the  amount  of  $50.75 ;  that  for  work 
and  services  done  and  performed  by  the  plaintiff  and  defendant  from  May 
5,  1867,  to  November  21,  1867,  there  became  due  and  payable  to  the  firm 
the  sum  of  $1,500,  of  which  amount  $1,250  were  paid  to  the  firm,  of 
which  he  received  $43.  There  are  also  contracts  pending  and  work  and 
labor  undertaken  to  be  performed  by  the  firm,  which  is  still  unfinished, 
which  will  amount  to  $1,200  when  finished.  That  they  continued  to 
carry  on  the  business  until  October  21,  1867,  at  which  time,  while  the 
plaintiff  was  absent,  he  received  a  letter  from  the  defendant  notifying 
him  that  the  defendant  had  withldrawn  from  the  partnership,  and  that 
he  considered  the  partnership  dissolved.  Whereupon  the  plaintiff  in- 
formed the  defendant  that  he  would  consent  to  no  other  arrangement  or 
time  for  dissolution  than  upon  the  notice  of  30  days,  as  required  by  the 
agreement  of  partnership.  That  since  October  19,  the  defendant  has 
neglected  and  refused  to  perform  and  fulfill  all  the  covenants  of  the  part- 
nership agreement,  and  has  removed  to  another  office,  taking  with  him 
the  greater  part  of  the  partnership  property  and  furniture,  and  has  car- 
ried on  the  business  of  superintendent  and  architect,  adverse  to  the  plain- 
tiff, representing  to  the  different  persons  who  had  employed  them  jointly, 
that  the  partnership  was  dissolved  October  19,  1867,  and  taking  every 
advantage  during  the  absence  of  the  plaintiff,  by  misrepresentations  and 
otherwise,  to  secure  for  his  own  advantage  work  and  completion  of  con- 
tracts Iha  had  been  committed  and  entrusted  to  the  firm.  That,  until 
October  5,  the  amounts  received  by  the  firm  were  equally  divided  be- 
tween them;  but  that  since  then    the    defendant    has    collected    large 
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amounts  of  money  on  the  joint  account  of  the  firm,  and  has  converted  the 
same  to  his  own  use,  and  now  refuses  to  pay  to  the  plaintiff  any  part 
thereof,  and  wholly  neglects  and  refuses  to  close  up  the  affairs  of  the  firm. 

The  plaintiff  asks  for  a  decree  that  a  receiver  may  be  appointed, 
directing  an  account  and  a  distribution  of  the  assets. 

The  defendant  for  answer  admits  that  he  entered  into  a  partnership 
with  the  plaintiff;  that  the  amounts  of  $5075,  were  furnished  by  both 
parties  that  they  commenced  business  May  5,  1867.  He  denies  that  the 
partnership  was  dissolved  November  21,  1867,  but  says  it  was  dissolved 
October  19,  1867.  He  denies  that  the  firm  during  that  time  received 
$1,250,  unless  it  was  received  by  the  plaintiff.  He  says  that  he  has  re- 
ceived $687,  and  of  that  he  has  paid  out  in  necessary  expenses  $350, 
leaving  due  only  $337,  chargeable  to  him. 

He  says  that  he  notified  the  plaintiff  of  his  intended  dissolution  of  the 
partnership  more  than  thirty  days  before  October  19,  1867,  and  on  that 
dav  notified  him  of  his  withdrawal. 

**He  oays  that  soon  after  entering  into  partnership  he  learned  by 
his  bitsiress  inter.:oi;rse  with  the  plaintiff  that  he  was  not  a  competent 
archiuct,  and  di  1  not  coir;e  up  to  his  own  representations  of  his  qualifi- 
cations." 

The  plaintiff  also  devoted  a  month  of  his  time  to  plans  for  a  church 
and  college  in  Pennsylvania,  which  he  claimed  as  his  own  contract  and 
refused  to  let  the  defendant  have  any  share  in  the  amount  made  on  the 
same. 

That  at  the  time  of  the  dissolution,  the  firm  had  no  contracts,  except 
for  the  city  hall  in  Xenia  and  the  orphan  asylum  in  Dayton,  and  that 
these  contracts  were  abandoned  by  the  dissolution,  and  the  parties  noti- 
fied of  the  dissolution. 

The  defendant  denies  that  he  has  ever  violated  the  term  of  the  con- 
tract, or  that  he  has  taken  possession  of  all  of  the  partnership  contracts, 
farther  than  he  has  been  compelled  to  do,  by  the  rightful  preference 
given  to  him  as  an  architect;  or  that  he  has  acted  wrongfully,  fraud- 
ulently or  in  bad  faith  towards  the  plaintiff. 

The  defendant  claims  that  the  plaintiff  is  indebted  to  him,  and 
denies  all  other  allegations  of  the  petition. 

Motion  by  plaintiff  to  strike  out  from  the  answer  the  words  con- 
tained in  the  quotation  marks  the  same  being  redundant  and  irrelevant. 

Motion  sustained. 

Byrne  &  Gunckel,  for  plaintiff, 

Howard  &  Howard,  contra. 
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Petcr  Leiss"  Executor  v.  Catharine  Inghak  er  au 

L    EzBCOTOS,  AS  Cmiiioa,  Mat  SEmx  His  Claim. 

An  execator  who  is  s  creditor  of  the  estate  of  his  decedent,  msy.  in  his  setUe- 
ment  of  the  estate  in  prohste  coort,  properlj  credit  himself  with  the  amoont 
of  a  note  and  interest,  held  by  him  against  the  deceased,  if  the  same  was 
giTen  for  a  sollicient  consideration,  and  not  procured  bj  &aad  or  undne  in- 
fltseooe. 

2,      PlEBUMinOlf   THAT  A    8rTTL£ME!CT    IlVCLUDES    ASJL  CLAIMS. 

Wliere  there  is  a  settlement  between  parties,  the  law  presumes  that  all  matten 
unsettled  between  tbem  at  that  time,  which  would  naturally  have  been  em- 
braced in  it,  are  embraced  in  it,  and  the  burden  is  on  the  plaintiff  to  remove 
that  presumption  to  aroid  the  legal  effect  of  such  settlement. 

The  case  is  stated  by  the  court  in  its  charge  to  the  jury. 

GiLMORE,  J. 

This  cause  originated  in  the  probate  court  of  this  county,  in  this  way : 
Henry  Leiss,  executor  of  the  estate  of  Peter  Leiss,  deceased,  filed  his 
account  current  and  vouchers  for  the  settlement  of  said  estate,  in  said 
court,  and  among  other  items  for  which  Henry  Leiss  took  credit  to  him- 
self in  the  settlement,  is  the  amount  of  the  note  and  interest,  amounting 
in  the  aggregate  to  $596.00,  now  in  dispute.  The  note  purports  to  have 
been  pven  by  the  testator,  Peter  Leiss,  deceased,  to  his  son  Henry  Leiss, 
the  executor.  To  this  voucher,  Catharine  Ingham  and  James  Ingham, 
persons  interested  in  the  estate  on  distribution,  filed  exceptions,  which 
were  heard  and  determined  in  the  probate  court,  from  which  determina- 
tion the  case  is  brought  into  this  court  by  appeal. 

No  pleadings  have  yet  been  filed,  making  issues  between  the  parties. 
But  I  will  state  the  case,  and  indicate  the  questions  you  are  to  decide. 

Henry  Leiss  produces  the  note  and  claims  that  the  amount  thereof, 
with  interest,  is  due  to  him. 

Catharine  and  James  Ingham  admit  the  execution  of  the  note  by 
Peter  Leiss,  deceased,  in  his  lifetime,  but  they  claim  that  the  note  was  ob- 
tained by  Henry  from  his  father  without  consideration,  and  fraudulently; 
and  further,  that  at  the  time  the  note  was  executed  Peter  Leiss,  by  reason 
of  old  age  and  disease,  was  mentally  weak  and  incapable  of  contracting, 
and  that  Henry  took  advantage  of  his  father's  condition,  and  procured 
the  note  by  restraint  and  over-persuasion.  The  execution  of  the  note 
not  being  denied,  the  questions  to  which  you  will  respond  by  your  verdict 
are  these : 

I.  Was  the  note  in  question  obtained  by  Henry  Leiss  from  his 
father  fraudulently  and  without  consideration? 
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2.  \WaiS  Peter  Leiss  at  the  time  the  note  was  made,  by  reason  of 
old  age,  disease,  or  other  cause,  mentally  incapacitated  to  bind  himself 
by  contract  ? 

3.  Though  you  may  find  from  the  evidence  that  Peter  Leiss  at  the 
time  the  note  was  executed,  was  not  wholly  incapacitated,  by  reason  of 
mental  weakness,  to  transact  business,  was  his  mental  condition  such 
that  he  could  not  resist  restraint,  importunities,  or  persuasions,  and  if 
so,  did  Henry  Leiss  take  advantage  of  his  condition,  and  by  undue  in- 
fluence, over-persuasion,  or  restraint,  induce  and  procure  Peter  Leiss, 
without  his  tree  and  voluntary  consent,  to  execute  and  deliver  the  note 
in  dispute  to  him? 

Vou  are  the  exclusive  judges  of  the  evidence  in  the  case,  and  of  what 
it  proves  or  dispr  >ves,  and  it  is  not  necessary  for  me  to  refer  to  the  evi- 
dence at  length,  as  you  have  attentively  listened  to  it.  There  is,  however 
some  evidence  tending  to  show  that  at  a  certain  time  before  the  execution 
of  the  note  in  dspute,  Peter  Leiss  and  Henry  Leiss  had  a  settlement  of 
all  un^enled  matter  existing  between  them.  If  you  find  from  the  evidence 
that  such  a  settlement  was  had  between  the  parties,  the  law  gives  this  effect 
to  it :  It  presumes  that  all  matters  unsettled  between  them  at  that  time, 
and  which  from  the  nature  of  the  settlement  proved,  would  naturally  have 
been  embraced  in  it,  were  embraced  in  it.  For  instance  a  settlement  of 
all  accounts  between  the  parties  is  presumed  to  include  all  open  and  un- 
settled accounts  of  every  kind.  But  this  presumption  is  not  conclusive ; 
it  is  only  l>rifna  facie  and  may  be  disproved.  As  I  have  said,  if  you  find 
that  there  was  a  general  settlement  made  between  these  parties,  and 
that  all  Open  accounts  then  subsisting  between  them,  would  naturally 
have  been  included  or  embraced  in  the  settlement,  and  you  further  find 
that  the  note  in  dispute  was  executed  since  said  settlement,  and  the 
holder  of  the  note  (Henry  Leiss)  now  claims  that  it  was  given  in  con- 
sideration of  an  open  account  for  work  and  labor  done  and  performed  before 
such  settlement,  the  burden  of  proving  that  such  account  for  work  and 
labor  was  not  embraced  in  the  settlement,  (the  presumption  being  that  it 
was)  is  thrown  upon  the  holder  of  the  note  insisting  on  its  payment.  You 
have  the  evidence,  if  Henry  has  satisfied  you  by  a  preponderence  of  evi- 
dence, that  the  account  for  which  the  note  was  given  was  not  embraced 
in  the  settlement,  and  that  there  was  no  fraud  in  procuring  the  note,  then 
you  may  answer  the  first  interrogatory  in  the  negative.  If  he  has  failed 
to  do  this,  you  may  answer  the  first  interrogatory  in  the  affirmative.  And 
if  your  answer  to  this  interrogartory  is  in  the  affirmative,  this  defeats  the 
note  and  you  need  poceed  no  further  in  the  evidence,  but  return  a  verdict 
for  the  defendants. 

If  the  answer  is  in  the  negative  to  the  first  proposition,  then  you  will 
proceed  to  apply  the  evidence  to  the  second  question.  If  you  answer 
this  m  the  affirmative,  you  will  find  for  the  defendants.  If  the  answer 
is  in  the  negative,  you  will  proceed  to  answer  the  third  question  from 
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tlie  evidence.  If  you  answer  it  affirmatively,  it  is  a  finding  for  the  de- 
fendants. If  in  the  negative,  your  verdict  will  be  for  the  plaintiff.  In 
brief,  a  negative  answer  to  ail  three  of  the  questions,  entitles  the  plaintifF 
to  a  verdict  for  the  amount  of  the  note,  with  interest  from  the  time  it 
was  due.  An  affirmative  answer  to  either  of  the  questions,  entitles  the 
defendants  to  a  verdict  generally. 

The  jury  returned  a  verdict  for  the  defendant. 

Clay,  for  plaintiff. 

Moyer,  Belville  and  Thompson,  contra. 


Forfeiture. 

[Montgomery  Superior  Court.] 

Sarah  Lesher  v.  Isaac  Le:sher  ET  al. 

1>EFBA8ANCE  CLAUSE  IN  DEED  CONSTRUED  TO  GlVE  EFFECT  TO  ALL  ITS  PlIOVISIOirB. 

A  defeasance  clause  in  a  deed,  which  provides  "that  if  the  said  S.  L.  shall  be- 
come a  widow,  and  shall  marry  again,  or  shall  during  widowhood  place  a 
tenant  upou  said  land,  then,  in  either  event,  she  shall  immediately  forfeit  the 
use  and  occupancy  of  the  land,"  will  be  so  construed  if  possible,  to  give  effect 
to  all  its  provisions,  and  it  will  not  prevent  her  from  leasing  and  cropping  oat 
fields. 

This  action  was  brought  for  the  recovery  of  real  estate  with  $500 
damages  for  the  alleged  illegal  detention  of  the  same  by  the  defendants. 

Plaintiff  based  her  right  to  recover  upon  a  certain  deed  made  by 
David  Lesher,  the  grandfather  of  the  defendants  to  the  children  of  Jacob 
Lesher,  the  father  of  the  defendants. 

David  Lesher  and  Elizabeth,  his  wife,  in  consideration  of  $5,150 
paid  by  Jacob  Lesher,  do  hereby  bargain,  sell  and  convey  to  the  children 
of  Jacbob  Lesher  and  their  heirs,  and  assigns  forever,  the  following  real 
estate,  83  acres  more  or  less.  But  reserving  out  of  this  conveyance  the 
occupancy  and  use,  rents,  issues,  and  profits  of  said  land  to  the  said 
Jacob  I^esher  for  and  during  his  natural  hfe  and  to  Sarah  Leshei,  the 
wife  of  said  Jacob  Lesher,  for  and  during  her  natural  life  or  widowhood, 
if  she  should  become  a  widow.  Provided,  however,  that  if  the  said  Sarah 
Lesher  shall  become  a  widow,  and  shall  marry  ag^in,  or  shall  during 
her  widowhood  place  a  tenant  upon  said  land,  then,  and  in  either  event 
happening,  the  said  Sarah  Lesher  shall  immediately  forfeit  the  use  and 
occupancy  of  the  land,  and  the  possession,  use  and  occupancy  of  said  land 
shall  from  thenceforth  be  in  and  to  the  children,  their  heirs  and  assigns 
forever.  To  have  and  to  hold  the  same  to  the  only  proper  use  of  the 
said  Jacob  Lesher  and  Sarah  Lesher  and  the  children  of  said  Jacob 
Lesher  and  their  heirs  and  assigns  aforesaid  forever. 
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The  defendants  arc  children  of  Jacob  Lesher,  and  allege  that  on  the 
first  day  of  May,  1865,  plaintiff  placed  tenants  on  a  portion  of  the  said 
lands,  reserving  a  share  of  the  crops,  by  which  act  she  forfeited  her 
rights,  under  this  deed,  to  the  lands  in  question,  upon  which  issues  the 
case  was  tried  to  the  court,  the  plaintiff  admitting  the  making  of  such 
lease. 

Haynes,  J. 

The  question  turns  upon  the  construction  of  the  deed  of  David 
Lesher.  It  is  to  be  so  construed,  if  possible,  as  to  give  effect  to  all  its 
provisions.  The  deed  conveys  a  life  estate  to  Jacob,  remainder  to  Sarah, 
remainder  in  fee  to  the  defendants.  It  expressly  grants  to  her  the  "rcncs, 
issues  and  profits."  Rents  is  defined  to  be  "a  certain  profit  in  money, 
provisions,  chattels  or  labor,  issuing  out  of  lands  and  tenements,  in  ret- 
ribution for  the  use."  If  the  construction  claimed  by  defendants  that  the 
leasing  of  any  portion  of  the  land  would  be  a  forfeiture,  the  condition  is 
repugnant  to  the  grant,  and  would  be  of  no  effect,  as  rents  could  only  is- 
sue out  of  the  land  for  the  use  by  tenants.  The  more  reasonable  con- 
struction would  seem  to  be  that  the  condition  was  to  prevent  her  from 
giving  up  the  possession  and  control  of  the  land  as  a  farm  to  a  tenant, 
and  that  it  was  not  intended  to  prevent  her  from  leasing  or  cropping  out- 
fields. 

Judgment  for  possession  of  land  and  $250  damag< 
Thompson  and  Houk  and  McMahon,  for  plaintiff* 


Election—  Misjoinder. 

[Montgomery  Superior  Court.] 

♦Lewton  v.  D.  X.  &  B.  R.  R.  Co.  ET  au 

1.  Whew  Plaintiff  Must  Elect  Between  CJounts. 

Where,  in  an  action  to  recover  for  right  of  way  through  land,  plaintiff  In- 
corporates iu  his  petition  three  counts,  asking  for  three  separate  remedies; 
Ist.  Ejectment ;  2nd.  For  sale  of  land  under  a  vendor's  lien ;  and  8rd.  For 
sale  of  the  road,  running  stock  and  material,  such  petition  contains  but  one 
cause  of  action,  and  the  plaintiff  will  be  required  to  elect  upon  which  of  the 
three  counts  he  will  proceed  to  trial. 

2.  Misjoinder  of  Causes  of  Action. 

In  such  action,  the  plaintiff  cannot  join  in  his  petition  counts  for  ejectment,  for 
sale  of  land  under  a  vendor's  lien,  and  for  the  sale  of  the  road,  running  stock 
and  material,  because  one  is  legal  and  the  others  equitable  remedies. 

Action  brought  to  recover  for  "right  of  way"  through  plaintiff's  land. 
Plaintiff  had  three  counts  in  his  petition,  asking  for  three  separate  reme- 

*See  also  next  cast. 
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dies :  First,  ejectment ;  second,  for  sale  of  the  land  under  a  vendor's  lien ; 
and  third,  for  sale  of  the  road,  running  stock  and  material.  There  was  but 
one  cause  of  action,  and  the  plaintiff  must  elect  upon  which  of  the  three 
counts  he  would  proceed  to  trial;  he  could  not  join  an  ejectment  which 
was  a  legal  remedy  with  an  action  for  sale  of  the  land  or  the  road  itself, 
which  were  for  equitable  relief. 


Vendor'^ 8  Lien. 

[Montgomery  Superior  Court,  June  Term,  I860.] 

*Henry  Lewton  V.  D.  X.  &  B.  R.  It  Co. 

1.  Rionrs  of  Judgicent  CREDrroR  of  Railroad. 

A  judgment  creditor  of  a  railroad  company,  though  he  have  no  lien,  has  tfaa 
right  to  compel  a  sale  of  the  whole  road  to  satisfy  his  claim,  there  being  no 
property  subject  to  sale  on  execution,  by  reason  of  all  its  property  being  cov* 
ered  by  mortgage. 

2.  Railboao  Solo  Under  Foreclosure  Subject  to  Existing  Vendor's  Lien. 

Where  a  railroad  is  sold  under  foreclosure  proceedings  in  the  federal  court, 
such  proceedings  will  not  bar  the  right  of  plaintiff  to  enforce  a  vendor's  lien 
existing  at  the  time  of  the  proceeding. 

3.  Railroad  Mortgage  Subject  to  Vendor's  Lien  for  Right  of  Wat. 

Where  such  railroad  company  acquires  its  right  of  way  over  plaintiff's  lands  by 
written  agreement  for  a  consideration  stipulated  to  be  paid  the  plaintiff  will 
have  a  vendor's  lien  on  the  land  until  the  consideration  is  paid — ^which  will 
be  superior  to  a  mortgage  given  on  the  whole  road,  and  the  purchasers 
under  the  decree  in  the  federal  court  would  only  take  the  rights  of  the  mort* 
gagee. 

These  cases  came  up  on  demurrer.  The  same  point  being  pre- 
sented in  both, 

Havnes,  J. 

The  question  involved  in  it  is  for  the  first  time  presented  for  decis- 
ion. The  original  and  each  amended  petition,  up  to  the  one  filed  at  last 
October  term,  had  proceeded  only  against  the  small  piece  of  land,  the 
fee  to  which  is  in  the  plaintiff,  seeking  to  recover  possession  of  it,  and 
the  portion  of  the  railroad  upon  it  from  the  railroad  company  or  to  sub- 
ject It,  by  sale,  to  the  payment  of  the  plaintiff's  claim.  Neither  of  these 
things  could  be  done.  By  written  agreement  the  plaintiff  had  given  to 
the  company  the  right  of  way  over  the  land  to  construct  and  run  its  rail- 
road, and  the  same  had  been  constructed  and  was  in  use.  This  short 
piece  formed  but  a  small  part  of  a  long  line  of  a  public  road.  It  was  in 
this  way  so  appropriated  to  public  use  that  the  plaintiff  could  not  resume 
exclusive  possession,  withdraw  it  from  such  use,  break  the  line  of  rail- 

^Affirmed  by  Supreme  Court,  20  Ohio  St.  401.     See  also  preceeding  case. 
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road  and  interrupt  public  travel  and  transportation.  Public  policy 
would  not  permit  such  a  thing  to  be  done.  For  the  same  reason  the 
court  could  not  direct  the  sale  of  that  portion  of  the  road.  The  reason 
applied,  whether  the  claim  was  regarded  as  a  simple  judgment  debt  or  a 
vendor's  lien.  The  proceeding  was  in  rem.  It  was  against  this  specific 
piece  of  land.  The  prayer  for  general  relief  would  have  authorized  the 
court  to  make  any  proper  order  or  decree  m  relation  to  the  thing  so  pro- 
ceeded against.  But  it  did  not  seem  to  justify  the  court  in  ordering  the 
sale  of  another  and  different  thing  immensely  greater,  the  whole  rail- 
road itself,  with  depots,  stations,  houses,  etc.,  particularly  as  it  was  not 
described  and  was  scarcely  mentioned  in;  the  petition.  The  amended  pe- 
tition filed  last  October  proceeded  against  the  road  and  all  the  property 
covered  by  Rockwell's  mortgage.  A  demurrer  to  that  petition  was 
overruled  and  whether  the  vendor's  lien  existed  or  not,  the  plaintiflF  as  a 
judgment  creditor,  there  being  no  propeity  subject  to  execution,  but  the 
road  and  all  the  property  of  the  company  recovered  by  Rockwell's  mort- 
gage, had  a  right  to  compel  a  sale  and  tfie  application  of  the  proceeds  to 
his  claim,  at  least  after  the  mortgage  was  satisfied. 

The  answer  to  Hiat  petition  scttinff  up  the  decree  in  the  circuit  court 
of  the  United  States,  and  the  sale  of  the  road  under  it.  upon  bill  filed  by 
Rockwell  niakes  it  necessary  to  decide  upon  the  vendor's  lien,  claimed 
by  the  plaintiff,  since  the  court  is  not  prepared  to  hold  that  the  proceed- 
ings then  pending  in  this  court  was  lis  peitdcfis,  as  to  anything  but  the 
plaintiff's  one  and  a  half  acre  of  land  or  that  there  could  have  been  any 
decree  as  to  that. 

The  railroad  company  had  the  right  to  take  this  land  for  its  road. 
It  might  have  agreed  with  the  owner  upon  the  price  and  terms,  and 
taken  a  deed  for  the  right  of  way;  executed  according  to  the  require- 
ments of  the  statute,  or  it  might  have  appropriated  and  obtained  the 
right  of  way  and  possession  through  the  probate  court.  In  either  case 
it  would  have  acquired  a  complete  legal  title.  It  did  neither,  but  en- 
tered with  the  plaintiff  into  the  written  agreement  set  out  in  the  plead- 
ings. The  company  derives  all  its  right  to  the  use  of  the  land  from  that 
agreement.  Has  it  then  J|ie  right  to  hold  and  continue  to  use  it,  failing  to 
perform  its  pant  of  the  contract?  That  contract  can  not  continue  in  force, 
securing  to  the  company  and  its  assigns  the  right  of  way  over  and  the 
use  of  this  land  while  it  fails  to  pay  the  stipulated  price,  and  to  pcriorm 
the  other  conditions.  The  plaintiff  has  not  parted  with  any  legal  title. 
The  company  has  acquired  none,  therefore  it  does  not  seem  to  be  im- 
portant whether  Rockwell  or  the  bondholders  had  actual  notice  of  the 
existence  of  plaintiff's  claim  or  not.  The  plaintiff  has  a  just,  valid  and 
subsisting  vendor's  lien.  How  is  it  to  be  enforced?  It.  had  already 
held  that  it  could  not  be  by  sale  of  the  particular  piece  of  land.  There 
is  no  property  not  subject  to  Rockwell's  mortgage.    The  plaintiff  had 
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the  right  as  against  Rockwell  to  compel  a  sale  of  the  property,  and  as 
his  claim,  by  vendor's  lien  upon  a  portion  of  it,  was  superior  to  Rock- 
well's, to  be  first  paid  out  of  the  proceeds.  The  purchasers  at  the  sale 
under  the  decree  of  the  circuit  court  acquired  only  the  rights  of  Rock- 
well, and  any  rights  of  the  plaintiff  as  against  him,  still  exists  against 
them. 

Demurrer  sustained. 

P.  P.  Lowe  &  Jordan,  attorneys  for  plaintiff. 

Howard  &  Son  and  Bownan,  contra. 


Pleading. 

[Montgomery  Superior  Court.] 

Susan  Lindemuth,  Jr..  v.  William  ZellSR,  Admr. 

Two  Causes  of  Action  Should  Be  Separately  Stated  and  Numbebed. 

Where  two  causes  of  action — one  for  services  rendered,  the  other  for  money  lent, 
are  set  forth  in  a  petition,  they  should  he  separately  stated  and  numl>ered. 

Action  brought  for  services  performed  in  pursuance  of  an  agree- 
ment between  plaintiflf  and  decedent,  under  which  plaintiff  took  care 
of,  nursed  and  worked  for  decedent  from  April.  1847,  to  April,  1865; 
also,  for  $85  money  loaned  by  plaintiff  to  decedent. 

Judgment  asked  for  $1435  ^^^  interest  from  May  i,  1865. 

Motion  by  defendant  that  plaintiff  separately  state  and  number  the 
several  causes  of  action,  joined  in  petition. 

ITaynes,  J. 

Two  causes  of  action— one  for  services  rendered,  and  one  for  mon- 
ey loaned — are  set  forth  in  the  petition,  and  should  be  separately  stated 
and  numbered. 

Motion  sustained. 

Moyer,  for  plaintiff. 

Clay,  contra. 


Streets — Injunction. 

[Montgomery  Superior  Court.] 

♦  Little  Miami  and  C.  &  X.  Ry.  Co.  v.  City  ot  Dayton. 

1.      POWEBS  OT  GOUBT  AND  JUBT  IN  PbOCEEDINOS  TO  EXTEND  STREET. 

A  proceeding  by  a  municipality  to  extend  a  street  across  a  person's  land  la 
statutory,  and  in  such  proceeding  the  powers  of  the  court  are  limited  merely 
to  empaneling  a  jury  who  are  to  assess  the  value  of  the  property  and  the 
damages  to  the  owner,  and  to  make  such  orders  as  are  provided  for. 

*Affirmed  by  Supreme  Court,  23  Ohio  St.  510. 
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2.    Temi^rart  Injunction  Granted  Whsn  Street  Extension   Shown  to  be 
Useless  and  Damaging. 

Where  an  application  for  an  injunction  to  restrain  a  municipality  from  ex- 
tending a  8ti*eet  across  a  person's  land  shows  that  the  extension  would  be 
useless  to  the  public,  etc.,  that  it  would  be  irreparably  injurious  to  the  plain- 
tiff, this  furnishes  ample  ground  for  the  allowance  of  an  injunction  until  the 
case  can  be  fully  made  and  presented  on  its  merits  for  final  hearing. 

Application  for  an  injunction  to  restrain  the  city  from  extending 
Bainbridge  street  to  connect  with  Webster  street,  and  from  appropriat- 
ing lands  belonging  to  the  company,  for  that  purpose. 

Hayn^s,  J. 

The  city  proposes  to  extend  Bainbridge  street,  across  the  land  of 
the  plaintiff's  and  across  its  railroad  tracks  thereon,  and  makes  applica- 
tion to  this  court,  under  the  statute  for  an  assessment  of  damages  to  the 
plaintiffs.  The  plaintiffs  in  this  actipn,  seeks  to  restrain  the  city  from 
proceeding  further,  under  its  application.  The  first  question  is  whether 
this  was  the  proper  course,  or  to  set  up  the  objection  in  the  then  pend- 
ing proceeding. 

That  proceeding  is  altogether  statutory.  The  powers  of  the  court 
are  conferred  by  the  statute,  and  it  has  none  which  are  not  so  conferred. 
They  are  very  limited  .being  merely  to  impanel  a  jury,  who  are  to  assess 
the  value  of  the  property  and  the  damages  to  the  owner,  and  to  make 
such  orders  as  are  provided  for.  In  such  a  proceeding  the  court  has  no 
general  equity  jurisdiction,  and  cannot  inquire  into  the  necessity  or 
propriety  of  the  appropriation  of  the  property,  or  refuse  to 
pursue  the  course  pointed  out  by  the  statute.  The  only  rem- 
edy then  left  to  the  owner  is  that  which  the  plaintiff  is  pursuing;  by  an 
action  to  restrain  further  proceedings.  The  petition  being  properly 
vertified  and  uncontradicted  is  to  be  taken  as  true.  It  show  that  the 
extension  would  be  useless  to  the  public;  that  it  would  be  irreparably 
injurious  to  the  plaintiffs:  and  that  it  would  be  a  public  misnOmer.  This 
furnished  ample  ground  for  the  allowance  of  an  injunction  until  the  case 
can  be  fully  made  and  presented  on  its  merits  for  final  hearing. 

Injunction  allowed. 

Cahill  and  Young  &  Gottschall,  for  plaintiff. 

Corwin,  Solictor^  contra. 
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Habeas  Coi'pus. 

[Montgomery  Superior  Court.] 

Ex  PARTE  Barbara  Loeb. 

Mittimus  not  Meittionino  Statutory  Crime  Defective. 

A  mittimus  which  contains  no  description  or  mentioned  any  crime  found  in  the 
statutes,  is  defective,  and  a  prisoner  committed  thereunder  will  be  discharged 
on  habea9  corpus. 

Habeas  Corpus, — Barbara  Loeb  made  application  for  a  writ  of  habeas 
corpus.  She  had  been  arrested  and  found  guilty  upon  a  charge  of  petit 
larceny  and  for  default  in  paying  fine  and  costs  was  sent  to  jail,  which 
was  set  forth  in  the  mittimus, 

Haynes,  J. 

The  mittimus  contained  no  description  or  mentioned  any  crime  found 
in  the  statutes,  and  that  petit  larceny  was  not  a  crime  found  in  our 
statute.    The  petitioner  discharged. 

Ackerman,  for  applicant. 


Warranty. 

[Montgomery  Superior  Court.] 

Louis  Longcreek  v.  John  Cook. 

When  Parol  Agreement  not  Inconsistent  Wmi  Deed. 

Where  C.  conveyed  to  L.  land  by  deed  containing  the  usual  covenants  of  wa^ 
ranty  upon  which  there  was  a  lien  for  special  taxes,  a  verbal  agreement  by 
which  L.  retained  $100  of  the  purchase  money  with  which  he  promised  to  pay 
said  taxes,  is  not  inconsistent  with,  but  supplementary  to  the  agreement  ex- 
pressed in  the  deed,  and  therefore  the  rule  rendering  parol  evidence  inadmissi- 
ble to  contradict  or  vary  the  terms  of  a  written  agreement  does  not  apply. 

Cook  sold  Longcreek,  February  25,  1869,  a  farm  in  York  township, 
Dark  county,  Ohio,  for  $2,500,  the  deed  containing  the  usual  covenants 
of  warranty.  Longcreek  says  the  land  was  encumbered  at  the  time  of  the 
purchase  by  a  lien  for  certain  taxes,  now  amounting,  with  interest,  to 
$116.46,  for  which  amount  he  asks  judgment.  Cook  answers,  that  the 
consideration  money  was  to  be  paid  as  follows:  $1,000  cash,  and  the  re- 
maining $1,500  in  seven  equal  annual  payments,  with  mterest;  that  at  or 
before  the  time  of  the  execution  and  deliverv  of  the  deed,  and  the  notes 
the  parties  further  agreed  that  the  purchaser  Longcreek,  might  retain, 
and  he  did  then  and  there  retain  $100  of  said  purchase  money,  with  which 
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he  promised  to  p^y  said  special  taxes  complained  of.  The  cash  was  paid, 
and  the  deed  and  notes  were  executed  and  delivered  in  accordance  with 
this  agreement  between  the  parties. 

Lowe,  J. 

The  verbal  agreement  set  forth  in  the  answer  is  not  inconsistent 
with,  but  supplementary  to  the  agreement  expressed  in  the  deed ;  it  con- 
cerns a  transaction  collateral  to  and  distinct  from  that  by  which  the 
property  was  bought  and  sold,  and  therefore  the  rule  rendering  parol 
evidence  inadmissable  to  contradict  or  vary  the  terms  of  a  written  agree- 
ment, does  not  apply.  Thurston  v.  Ludwig,  6  Ohio  St.,  8;  Howard  v. 
Thomas,  I2  Ohio  St.,  201. 

Demurrer  to  answer  overruled. 

Sharts,  for  plaintiff. 

Moyer,  contra. 


Oontrctcts. 

[Montgomery  Superior  Court,  June  Term,  1868L1 

John  Lukey  v.  Barbara  Donekar. 

1.     COTfTRACT    TO    BuiLD    HOUSE — WHEN    CONTRACTOR    ENTITLED    TO    ADDmOlHa 

Compensation. 

Id  an  action  upon  a  contract  to  build  a  house  and  for  extra  work,  if  the  plaintiff 
performed  work  beyond  that  provided  for  in  the  contract,  at  the  request  of  the 
defendant,  he  is  entitled  to  recover  what  such  work  was  reasonably  worth,  but 
if  he  constructed  the  house  in  a  manner  diflPerent  from  that  provided  in  the 
contract,  without  the  knowledge  and  consent  of  the  defendant,  he  could  only  re- 
cover the  amount  stipulated  in  the  contract. 

2.    Not  Necessary  to  Exiiierr  and  Count  Monet  in  Order  to  Make  Tender. 

A  tender  is  sufficient  if  the  agent  of  the  defendant  had  the  money  in  his  posses- 
sion and  offered  to  pay  it  to  the  plaintiff  and  he  refused  to  receive  it,  and  it 
was  not  necessary  to  exhibit  and  count  the  money. 

The  plaintiff  avers  that  on  March  i,  1865,  he  entered  into  a  con- 
tract with  the  defendant  to  erect  and  complete  a  house  for  her,  according 
to  certain  specifications :  that  he  has  in  all  respects  fulfilled  the  provisions 
of  his  agreement ;  that  in  consideration  of  the  work  and  services  the  de- 
fendant agreed  to  pay  the  plaintiff  $1,200  in  two  years  from  date;  that 
said  time  has  wholly  elapsed,  and  the  defendant  has  only  paid  $1,100  of 
said  amount ;  that  thcue  is  due  him  the  sum  of  $100,  with  interest  from 
March  i,  1867. 

That  by  request  of  the  defendant,  and  by  mutual  agreement  b*»- 
tween  the  parties,  he  did  additional  work,  and  furnished  materials  to  en- 
large said  building,  beyond  the  contract,  to  the  amount  of  $118.35;  t^^it 
the  whole  contract  was  completed,  and  the  building  delivered  to,  and 
accepted  by  the  defendant  October  10,  1865.     He  asks  judgment  for  the 

16  Mont 
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several  sums  of  $roo  and  $118.30  and  interest  on  the  same,  and  sets  up 
that  he  has  obtained  a  niehanic's  h'en,  and  asks  that  the  same  may  bt 
foreclosed. 

The  defendant  for  a  first  answer  savs,  that  she  has  tendered  said 
sum  of  $100  in  plaintiff's  petition  demanded,  to  the  plaintiff,  upon  Sep- 
tember I,  1867,  with  interest,  which  he  refused;  that  she  has  since  that 
time  been  ready  and  willing  to  pay  said  sum,  and  that  she  brings  the 
same  into  court  with  her  to  be  delivered  to  the  plaintiff  when  he  shall 
accept  the  same. 

For  a  second  answer  she  says,  that  she  made  a  verbal  contract  with 
the  plaintiff  for  additional  work  beyond  the  contract,  for  which  she 
agreed  to  pay  him  $25  and  no  more,  and  that  she  has  tendered  that 
amount  to  him,  which  he  refused ;  that  she  is  ready  and  willing  to  pay 
the  same  whenever  he  will  accept  it. 

The  plaintiff  for  reply  to  the  first  answer  denies  the  tender,  and  for 
a  second  reply  to  the  second  defense  denies  the  allegations  contained 
therein. 

Charge  to  Jury. 

Haynbs,  J. 

That  the  contract  controls  so  far  as  the  work  was  performed  unde. 
it.  If  the  plaintiff  performed  work  beyond  that  provided  for  in  the  con- 
tract, at  the  request  of  the  defendant,  he  is  entitled  to  recover  what  such 
work  was  reasonably  worth,  but  if  he  constructed  the  house  'in  a  man- 
ner  different  from  that  provided  in  the  contract  without  the  knowledge 
and  consent  of  the  defendant  he  could  only  recover  the  amount  stipu- 
lated in  the  contract.  The  tender  was  sufficient  if  the  agent  of  the  de- 
fendant had  the  money  in  his  possession  and  offered  to  pay  it  to  the 
plaintiff  and  he  refused  to  receive  it,  and  it  was  not  necessary  to  exhibit 
and  count  the  money.  If  there  was  more  due  the  plaintiff  than  was  ten- 
dered, the  verdict  of  the  jury  should  be  for  the  amount  then  due,  and 
interest.  If  the  whole  amount  due  him  was  tendered,  the  verdict  should 
be  for  the  defendant. 

Verdict  for  the  plaintiff  for  $143. 

Belville  &  Thompson,  for  plaintiff. 

Frank  and  Craighead  &  Munger,  contflt 


SUPERIOK  AND  COMMON  PLBAS  COURTS.  243 

Lydeuberg  v.  Mehlbreth. 


Married  Women. 

[Montgomery  Superior  Court,  May  Term,  1800.] 

John  Lydenberg  v.  Bernhard  Mehlbreth  et  al. 

1.  Separate  Property  of  Wife  Chargeable  for  Repairs. 

The  separate  property  of  the  wife  is  chargeable  in  equity  for  proper  and  real 
sonable  repairs  and  improvements  made  at  her  request,  and  such  request  may 
be  implied  from  her  seeing  the  work  done,  and  giving  directions  or  not  objecting 
to  its  performance. 

2.  But  Not  Chargeable  for  Repairs  Done  Against  Her  Expressed  Will. 

Where  such  work  was  done  under  a  written  contract  with  the  husband,  in  which 
she  took  no  part,  and  his  liability  alone,  looked  to,  and  the  work  was  done 
against  her  repeated  and  persistent  objei-tion,  without  any  concealment  on 
her  part  of  her  title,  her  separate  property  will  not  be  charged  with  such  im- 
provements made  against  her  will. 

The  petition  sets  forth  a  written  contract  between  Lydenberg  and 
Bernard  Mehlbreth,  by  which  Mehlbreth  agreed  to  pay  the  plaintiff 
$750  for  building  for  him  a  house.  That  in  pursuance  of  the  contract 
the  house  was  built  and  Mehlbreth  paid  $197.50,  leaving  a  balance  of 

$552.50. 

It  also  shows  that  defendant  Mehlbreth  is  indebted  to  plaintiff  for 

extra  work,  and  materials  furnished  for  said  house,  in  the  sum  of  $42. 

The  plaintiff  avers  that  the  work  was  done  and  the  material  fur- 
nished for  Bernhard  Mehlbreth  and  Pauline,  his  wife,  at  their  request, 
and  in  the  erection  of  a  frame  building  on  certain  property  in  the  city 
of  Dayton ;  that  at  the  time  the  contract  was  entered  into  and  the  work 
and  materials  were  furnished,  and  ever  since,  the  real  estate  was  the  sole 
and  separate  property  of  Pauline  Mehlbreth,  and  the  title  was  in  her 
name,  of  which  the  plaintiff  had  no  notice.  Plaintiff  avers  that  Pauline, 
at  the  time  the  contract  was  entered  into,  was  present,  and  requested 
that  the  house  should  be  erected  on  said  lot  of  land,  and  did  not  disclose 
to  plaintiff  that  it  was  not  her  property ;  that  when  work  to  the  amount 
of  $400  was  done,  Bernhard  became  dissipated  and  failed  to  comply  with 
his  part  of  the  contract.  Pauline  notified  plaintiff  to  desist  from  the 
work  upon  the  building,  and  subsequently  requested  him  to  resume 
work  on  said  building,  which  he  did  at  her  request,  and  on  contract  with 
her. 

Judgment  asked  for  $594.50,  and  interest. 

Defendant  Bernhard,  for  answer,  says  that  plaintiff  erected  the 
frame,  weather-boarded  the  house,  and  roofed  the  same  and  put  in  the 
flooring;  that  the  work  was  bunglingly  and  unskillfully  done,  and  then, 
before  completing  the  house,  plaintiff  attempted  to  move  it  off  the  lot, 
and  dug  holes  under  the  walls  of  the  foundation  and  so  injured  the  foun- 
dation that  it  caused  the  building  to  be  cracked  and  split,  so  that  it  is 
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entirely  worthless,  and  the  plaintiff  left  the  building  in  this  unfinished 
and  injured  condition.  Defendant  denies  that  he  owes  the  plaintiff  any 
sum  whatever. 

The  issue  as  between  Lydenberg  and  Bemhard  Mehlbreth,  was 
tried  to  a  jury,  and  a  verdict  rendered  for  Lydenberg,  and  judgment 
given  on  the  verdict. 

The  case  came  before  the  court  yesterday,  upon  the  issue  made  by 
the  answer  of  Mrs.  Mehlbreth.  She  denying  that  she  was  present  when 
the  contract  was  made,  and  requested  that  the  house  should  be  erected 
on  her  property.  She  further  denies  that  she  requested  the  plaintiff  to 
resume  the  work  after  plaintiff  quit  work  on  the  building. 

Haynes,  J. 

The  separate  property  of  the  wife  is  chargeable  in  equity  for  proper 
and  reasonable  repairs  and  improvements  made  at  her  request,  and  such 
request  may  be  express  or  implied  from  her  seeing  the  work  done,  and 
giving  directions  or  not  objecting  to  its  performance.  But  in  this  case, 
the  work  was  done  under  written  contract  with  the  husband,  in  which 
she  had  no  part.  His  liability  alone  was  looked  to.  Suit  was  brought 
upon  the  contract,  and  a  recovery  had  against  him.  The  testimony  does 
not  show  assent  upon  her  part  to  the  contract  of  the  performance  of  the 
work,-  but  shows  that  upon  the  contrary,  the  contract  was  made  and  the 
work  done  against  her  repeated  and  persistent  objections.  There  does 
not  appear  to  have  been  any  fradulent  concealment  of  her  title  The 
husband  cannot  compel  his  wife  to  have  expensive  improvements  made 
upon  her  separate  property  at  her  expense,  and  the  court  should  not 
charge  her  property  with  such  improvements  made  against  her  will. 

As  to  Mrs.  Mehlbreth  the  petition  will  be  dismissed. 

Jordan  &  Bigelow,  for  plaintiff. 

J.  C.  Young,  Clay,  Craighead,  and  Lovell,  contnu 


Mortgages. 

[Montgomery  Superior  Court.] 

Thomas  V.  Lyons  v.  Bambridge  H.  Miller  itT  au 

When  Inaccuracies  will  not  Affect  Mobtgaoe  Securing  Debt. 

Inaccuracies  in  the  description  of  a  debt  will  not  affect  the  lien  of  a  mortgage 
given  to  secure  it,  if  the  debt  is  clearly  identified  as  the  one  intended  to  b« 
secured. 

Action  brought  on  a  note  for  $450.50,  dated  March  9,  1865,  and  for 
the  sale  of  mortgaged  premises.  Heikcs,  for  answer  and  cross-petition, 
sets  up  that  he  has  a  mortgage  made  January  28,  1865,  prior  to  the  plain- 
tiff's mortgage,  to  secure  the  payii  :nt  of  a  note  for  $1,000,  dated  January 
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^I,  1865.  Gillett  denies  that  the  mortgage  was  given  to  Hcikes  to  se- 
cure the  payment  of  the  $1,000  note,  and  denies  that  Heikes  has  any  right 
to  have  the  propert)  sold ;  and  also  sets  up  a  mortgage  made  by  Miller 
and  wife  to  secure  the  payment  of  a  note  to  him,  dated  October  24^  1865, 
for  $1,000. 

The  counsel  for  Gillett  claimed  that  the  mortgage  being  given  to  se- 
cure a  note  for  $1,000,  of  even  date,  (January  28,  1865),  the  defendant, 
Heikes,  could  not  set  up  the  mortgage  as  security  for  a  note  for  $1,000 
dated  January  31,  1865:  that  the  note  was  not  the  one  mentioned  in  the 
mortgage. 

It  was  admitted  that  a  note,  of  even  date  with  the  mortgage,  was 
made  at  the  time  the  mortgage  was  executed.  The  money  not  being  re- 
ceived till  the  31st,  the  attorney  who  received  it  erased  28th  and  inserted 
31st,  and  it  was  admitted  that  no  one  had  been  deceived  by  the  change. 

Haynes,  J. 

The  mortgage  was  given  to  secure  the  debt  and  the  note  was  in- 
tended as  evidence  of  the  debt,  and  that  the  change  of  its  date  did  not 
cancel  or  affect  it.  Inaccuracies  in  the  description  of  a  debt  will  not 
affect  the  lien  of  a  mortgage  if  the  debt  is  clearly  identified  as  the  one 
intended  to  be  secured.  The  mortgage  in  this  case  will  have  priority 
from  the  time  it  was  left  for  record.  Tonsley  v,  Tonsley,  5  O.  S.  R.,  p. 
78  cited. 

A.  Clay,  for  petitioners,  and  Heikes. 

Craighead  &  Munger,  for  Gillett. 


IHvoToe. 

[Montgomery  Common  Pleas.] 

Sarah  A.  McCarter  v.  James  McCarter. 

CONDONEMKNT  OF  OFFENSES  FOB  YeABS. 

a  divorce  will  Dot  be  granted  in  a  case  where  the  plaintiff  haa  borne  with  the 
good  for  Dothiugnesa  of  the  defendant  for  a  long  time,  and  until  both  parties 
are  far  advanced  in  years  and  a  large  family  has  been  bom  to  them;  but 
where  there  is  also  extreme  cruelty  and  gross  neglect  of  duty  on  the  part  of 
the  defendant  a  divorce  will  l)e  granted. 

WiNANS,  J. 

It  was  clearly  shown  that  the  defendant  was  a  lazy,  good  for  nothing 
fellow,  and  had  always  been  so,  but  the  plaintifl  made  a  mistake  in  apply- 
ing for  a  divorce,  after  having  borne  with  his  good  for  nothingness  until 
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they  were  both  far  advanced  in  years ;  she  had  by  him  eleven  children ; 
there  ought  to  have  been  mutual  forbearance,  and  for  the  sake  of  her 
children,  she  ought  not  to  have  presented  the  petition ;  it  is  an  unpleasant 
duty  for  the  court  to  interfere  where  the  parties  had  lived  together  for 
so  many  years.  But  the  testimony  shows  that  the  defendant  has  treated 
her  with  extreme  cruelty,  and  has  been  guilty  of  gross  neglect  of  duty,  and 
therefore  a  divorce  will  be  granted. 

Conover  &  Craighead,  for  petitioner. 


Oift — Implied  Promise. 

[Montgomery  Superior  Court,  April  Term,  18Q8b] 

Mary  McCouuster  v.  Hugh  Moore, 

1.  Gift — What  Ck)NSTiTUTES. 

To  constitute  a  gift  inter  vivos  there  must  be  a  present  purpose  to  pass  the  ab- 
solute property  in  the  thing  to  the  donor.  An  intention  merely  that  he  shall 
have  it  in  the  future,  while  the  property  in  it  remains  in  the  donor,  does  not 
amount  to  a  gift,  and  confers  no  right  in  the  thing. 

2.  Bo  ABO  AND  Lodging — When  Implied  Pbomises  to  Pay  fob  Abises. 

Ordinarily  when  one  is  furnished  board  and  lodging  by  another,  the  law  implies 
a  promise  to  pay  for  them ;  but  if  the  circumstances  are  such  as  to  shdw  that 
they  were  furnished  without  the  expectation  of  payment,  or  the  intentiOD  to 
make  any  charge  therefor,  no  recovery  can  be  had. 

For  a  first  cause  of  action  the  plaintiff  sets  up  a  note  for  $500,  made 
by  the  defendant  to  the  plaintiff,  dated  May  26,  1866,  and  due  one  year 
after  date. 

For  a  second  cause  of  action  she  avers  there  is  due  to  her  from  the 
defendant  for  money  loaned  on  May  7,  1867,  ^^^  sum  of  $216. 

She  asks  judgment  for  the  sum  of  $716  and  interest  on  the  same. 

The  defendant,  for  answer  to  the  first  cause  of  action,  admits  that  he 
received  the  $500,  which  was  understood  and  considered  by  him  as  a  gift, 
in  consideration  of  natural  love  and  affection ;  that  the  note  was  given  as 
a  mere  memorandum,  and  was  laid  away  by  him  and  was  never  delivered 
to  the  plaintiff,  or  to  any  other  person;  that  the  plaintiff  fraudulently, 
secretly  and  unknown  to  the  defendant,  got  possession  of  the  not^. 

And  for  second  defense  and  by  way  of  set  off  to  the  first  cause  of 
action,  sets  $430  as  due  to  the  defendant  from  the  plaintiff,  for  board,  etc. 

For  a  third  defense  to  the  second  cause  of  action,  admits  that  he  re- 
ceived as  a  loan,  $175,  from  the  plaintiff  and  no  more. 

The  plaintiff  by  reply  denies  that  the  $500  was  intended  as  a  gift; 
that  the  note  was  never  delivered  to  her ;  or  that  it  was  signed  by  the  de- 
fendant as  a  mere  memorandum,  and  that  she  fraudulently,  secretly  and 
unknown  to  the  defendant  got  possession  of  the  same.     But  she  says  that 
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after  the  execution  and  delivery  of  said  note  to  her  by  the  defendant,  she 
permitted  him  to  place  the  note  in  a  box  of  his  for  safe  keeping — and  that 
long  afterwards  upon  his  repeated  refusals  to  deliver  it  to  her,  she  did 
take  it  from  the  box,  and  she  was  induced  to  do  this  because  she  was  sat- 
isfied that  the  defendant  intended  to  defraud  her.  She  denies  that  she  is 
indebted  in  any  sum,  to  the  defendant  for  board,  and  claims  as  a  set  off 
the  sum  of  $29.50  for  money  furnished  to  the  defendant.  The  cause  was 
submitted  for  trial  to  a  jury. 

The  court  charged  the  jury:. 

Haynes,  J. 

That  as  the  fact  that  the  defendant  had  obtained  from  the  plaintiff  the 
simi  of  $5tX)  claimed  in  the  petition,  was  not  denied,  but  was  admitted  she 
was  entitled  to  recover  from  the  defendant  that  amount  with  interest,  un- 
less the  defendant  had  established  the  fact  that  it  was  an  absolute  and 
complete  gift,  by  which  all  right  in  the  money  was  at  the  time  transferred 
to  him  To  constitute  a  gift  inter  invos  there  must  be  a  present  purpose 
to  pass  the  absolute  property  in  the  thing  to  the  donor.  An  intention 
merely,  that  he  shall  have  it  in  the  future,  while  the  property  in  it  remains 
in  the  donor  does  not  amount  to  a  gift  and  confers  no  right  in  the  thing. 

Ordinarily,  when  one  is  furnished  board  and  lodging  by  another,  the 
law  implies  a  promise  to  pay  for  them,  but  if  the  circumstances  are  such 
as  to  show  that  they  were  furnished  without  the  expectation  of  payment 
or  the  intention  to  make  any  charge  for  the  same,  there  can  afterward  be 
no  recovery  for  the  same.  The  jury  will  consider  the  relationship  of  the 
parties,  the  urgent  invitations  of  the  defendant  to  the  plaintiff  to  come  and 
live  with  him,  and  the  services  she  rendered  to  the  family  in  determining 
whether  the  defendant  expected  payment  for  her  keeping,  and  she  had 
reason  to  suppose  she  was  to  be  charged  for  the  same. 

The  jury  returned  a  verdict  for  $764.89  for  the  plaintiff. 

The  defendant  filed  a  motion  for  a  new  trial. 

Boltin,  for  plaintiff. 

Baggott  &  Baggott,  contra. 


Negligence. 

tMontgromery  Superior  Court,  April,  1806L] 

McCormick's  Admr.  v.  C.  H.  &  D.  R.  R.  Co. 

1.    Rau.road  Company  Must  Furnish  Good  Engine  Afteb  Notice  of  Defects. 
It  is  ttie  duty  of  a  railroad  company  to  furnish  a  good  and  sufficient  engine  io 
tlie  place  of  a  defective  one.  after  notice  of  its  condition,  and  the  failure  to 
perforiQ  such  duty  places  the  rislc  upon  the  company  for  the  balance  of  the 
trip. 
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2.    CoNDncTOB  Mat  Assist  in  Rbpaibinq  Defbotivx  ENOiifE  on  Tbip. 

When  any  defect  is  deveioped  while  the  train  is  npon  ita  trip,  it  ia  the  duty  of  tha 
conductor  to  use  all  reasonable  diligence  to  correct  and  remedy  it,  and  ha 
would  not  be  out  of  his  line  of  duty  while  assisting  the  engineer  in  repairing 
the  enigne,  unless  he  knew  it  was  dangerous  as  well  as  defective. 

The  petition  says  that  Owen  McCormick  was  a  conductor  of  a  freight 
train,  and  that  he  was  killed  on  the  night  of  September  i,  1865,  on  the 
defendant's  railroad,  by  the  explosion  of  a  locomotive  at  Johns'  Station ; 
that  the  defendants  were  notified  at  Glendale  that  the  engine  was  de- 
fective, but  nevertheless  ordered  the  conductor  to  go  on. 

While  on  top  of  the  engine  at  Jones  station,  making  repairs  neces- 
sary for  the  locomotive  to  proceed,  it  exploded  and  McCormick  was 
killed.  The  plaintiff,  under  act  authorizing  suits  to  be  brought  for  the 
killing  of  a  human  being  by  the  wrongful  act  or  negligence  of  another, 
asks  judgment  for  $5,000,  asserting  the  negligence  to  be  in  furnishing, 
sending  and  continuing  in  use,  after  direct  notice  of  its  condition,  a  de- 
fective and  unserviceable  engine.  The  defendant  demurred,  claiming 
that  the  petition  did  not  contain  facts  sufficient  to  constitute  a  cause  of 
action.     In  argument  the  defendants  made  the  following  points: 

1st.  That  McCormick  knew  at  Glendale  of  the  defective  character 
of  the  engine,  and  his  subsequent  use  of  the  same  was  at  his  own  risk. 

2d.  That  at  the  time  he  was  killed  he  was  not  engaged  in  any  duty 
incident  to  his  employment  and  position,  but  was  upon  the  top  of  the 
engine  assisting  the  engineer  in  his  duty. 

Lowe  and  Nauerth,  for  plaintiff. 

Davies  and  Lowe,  contra. 

This  case  was  heard  upon  demurrer  of  defendant  to  plaintifTs  peti- 
tion, at  the  last  term  of  court,  and  reserved. 

HaynES,  J. 

The  first  point  made  in  defendant's  demurrer  is  a  mistake  of  fact. 
Second — ^the  failure  of  the  defendant  to  furnish  a  good  and  sufficient 
engine  in  place  of  the  defective  one,  after  notice  of  its  condition,  put  the 
risk  for  the  balance  of  the  trip  upon  the  company.  Third — ^when  an 
insufficiency  or  defect  is  developed  while  the  train  is  upon  its  trip,  it  is 
the  duty  of  the  conductor  to  use  all  reasonable  and  proper  efforts  to 
correct  and  remedy  it.  McCormick,  therefore,  was  not  out  of  the  line  of 
his  duty  while  assisting  the  engineer  to  repair  the  engine,  unless  he 
knew  that  it  was  dangerous  as  well  as  defective.  It  is  averred  that  he 
did  not  know  this,  and  that  he  was  guilty  of  no  negligence.  The  de- 
murrer is  therefore  overruled. 

Lowe  &  Nauerth  and  Conover  &  Craighead,  for  plaintiff. 

Davies  &  Lowe,  for  defendant. 
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Nuisance. 

[Montgomery  Superior  Court,  Febmary  Term,  18T2.] 

MiCHABL  McCarthy  v.  Dayton  (City). 

gUFFIOIEWCT  OF  PETmON  AOAIN8T  CiTY  FOB  DAMAGES  FOB  DlGGIITG  DlTCH. 

A  petition  which  avers  that  the  city  wrongfully  and  unlawfully  dug  a  ditch 
along  and  in  front  of  plaintifTs  lot  through  the  middle  of  the  street,  and  caused 
corrupted  and  impure  water  to  flow  in  and  along  said  ditch,  and  made  the 
street  impassible  with  mud  and  mire,  from  which  noxious  and  offensive  odors 
arise  rendering  the  air  impure  and  unwholesome,  thereby  depriving  the  plain- 
tiff of  the  use  of  the  street  in  front  of  said  lot,  and  the  comfortable  enjoy- 
ment of  his  property,  and  injuring  his  health  and  that  of  his  family,  states  a 
good  cause  of  action,  and  a  demurrer  to  it  will  be  overruled. 

Plaintiff  says  that  he  owns  a  house  and  lot  on  Hill  street,  in  Dayton, 
where  he  has  resided  since  January  21,  1870;  that  in  the  summer  of  that 
year  the  defendant  wrongfully  and  unlawfully  dug  a  deep  ditch  along  in 
front  of  said  premises,  through  the  middle  of  Hill  street  About  the 
first  of  October  defendant  wrongfully  and  unlawfully  caused  corrupted 
and  impure  water  to  flow  in  and  along  said  ditch,  and  has  continued  such 
flow  to  the  present  time.  The  street  has  been  impassible ;  the  ditch  has 
been  found  with  mud  and  mire  from  which  noxious  and  offensive  odors 
arise  rendering  the  air  impure  and  unwholesome.  Said  unlawful  acts  of 
defendant  have  deprived  plaintiff  of  the  use  of  the  street  in  front  of  said 
lot,  and  of  the  comfortable  enjoyment  of  his  property,  injured  his  health 
and  that  of  his  family ;  causing  him  great  expense  for  medicine  and  med- 
ical services  to  his  damage  $1,000. 

Upon  demurer  Lowe,  J. : 

The  city  having  admitted  by  its  demurrer  that  the  acts  complained 
of  were  wrongful  and  unlawful,  it  must  be  held  liable  for  the  resulting 
damage. 

Demurrer  to  petition  overruled, 

Sumner  T.  Smith,  for  plaintiff. 

Baggott,  city  solicitor,  contra. 


LibeL 

(Montgomery  Superior  Court,  April  Term,  1808.] 

John  McDonai^d  v.  Jost  Durst. 

Lrteb  to  Landlobd  About  Tenant  Will  Sustain  Libel. 

A  letter  written  to  the  landlord  of  a  third  person,  charging  the  latter  with  keep- 
ing a  bawdy  house,  permitting  lewd  women  to  resort  there,  and  harboring 
them,  are  sufficient  to  sustain  an  action  for  libel. 


250  OHIO  DBCISIONS. 


Montgomery  bu  peri  or  Court 


Action  for  libel  upon  a  letter  written  by  the  defendants  to  Joseph 
Ilaniniond,  landlord  of  the  plaintiff,  in  which  the  plaintiff  is  charged  with 
keeping  a  bawdy  house,  permitting  lewd  women  to  resort  to  his  house» 
and  harboring  such  women,  and  requesting  tiammond  to  remove  them 
from  the  house. 

Damages  laid  at  $5,000. 

To  the  petition  the  defendants  filed  a  general  demurrer. 

Haynes,  J. 

It  may  be  possible  that  the  words  set  out  would  not  be  actionable  if 
only  spoken,  but  they  arc  when  written  and  published  clearly  sufficient 
to  sustain  an  action  lor  libel. 

Demurrer  overruled. 

J.  J.  Belleville,  for  plaintiff. 

J.  Howard  &  Son,  for  defendant. 


Con  trart —  Su  rety. 

[Bfontgomcry  Superior  Court,  March  Term,  18^.] 

FiNDLEY  McMaSTERS  V.  JamES  B.  MeHAFFIE. 

1.  Contract  for  Building  House  not  Implied  With  One  not  Owning  Lot. 

Whore  plaintiff  Rues  the  ndministrator  of  B.  for  materials  furnished  and  lal)or 
performed  in  building  a  house,  B.  not  being  the  owner  of  the  premises,  plain- 
tiff must  prove  an  express  contract  with  B.  by  which  he  was  to  build  the 
JKMis-e  niirl  H.  WHH  to  pay  him  for  it.  as  no  contract  would  l)e  implied. 

2.  Contract  of  Suretyship,  not  in  Writing,  Void. 

If  M.  was  to  pay  for  building  the  house  or  the  credit  given  to  him,  and  he  was 
liable  to  the  plaintiff,  H.  could  not  be  held  upon  a  contract  not  in  writing,  by 
which  lie  was  surety  for  M. 

Tlic  petition  sets  forth  that  in  November,  1865,  Levi  Burke  was 
indebted  to  the  plaintiff  in  the  sum  of  $839.90  for  lumber  and  building 
materials,  and  building  a  house  by  the  plaintiff  before  that  time  sold  and 
delivered  and  work  done  in  building  house  to  the  defendant  at  his 
special  instance  and  request,  and  for  which  he  then  promised  to  pay 
said  sum  of  $839.90. 

Judgment  asked  for  $839.90  and  interest  from  November  18.  1865. 

The  defendant  for  answer  denies  that  the  plaintiff  furnished  the 
lumber,  building  materials  and  labor,  or  any  part  thereof,  as  set  forth 
in  the  petition  to,  for  or  at  the  instance  or  request  of  Levi  Burke;  denies 
that  the  payments  were  made  on  the  account  by  Levi  Burke,  and  denies 
thiit  .-aid  Burke  at  his  death  was  indebted  to  the  plaintiff  in  the  war- 
rant claimed  in  the  petition,  or  any  part  thereof 
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Charge  to  jury. 

Haynes,  J. 

To  entitle  the  plaintiff  to  recover  he  must  prove  an  express  contract 
with  Burke,  by  which  he,  plaintiff  was  to  build  the  house,  and  Burke 
was  to  pay  him  for  it:  Burke  not  being  the  owner  of  the  premises  no 
contract  would  be  implied.  If  Mehaffie  was  to  pay  for  building  the  house, 
or  if  the  credit  was  given  to  him  and  he  was  liable  to  the  plaintiff, 
Burke  could  not  be  held  upon  a  contract  not  in  writing,  by  which  he 
was  to  be  surety  for  Mehaffie. 

The  jury  returned  a  verdict  for  $325  for  plaintiff. 

J.  H.  Baggott,  for  plaintiff. 

Conover  &  Craighead,  contra. 


Attdchment. 

[Montgomery  Superior  Court»  June  Term,  1867.] 

Milton  McNeil  v.  John  B.  Morris. 

AmOAVIT  AfERELT   CONTRADICTING   PLAINTIFFS   AFFIDAVIT  NOT  SUFFICIENT  TO  DIS- 
SOLVE Attachment.  , 

Where  the  affidavit  of  the  defendant  was  simply  a  denial  in  the  words  of  the 
plaintiff*8  affidavit  mi^e  to  obtain  the  attachment,  and  there  is  no  contradic- 
tion or  explanation  of  his  acts  as  shown  by  the  plaintiff^s  evidence,  the  attach- 
ment will  not  be  discharged,  where  no  honest  purpose  in  disposing  of  defend- 
ants property  and  removing  from  the  state,  appears. 

Action  brought  upon  a  promissory  note  and  an  account  amount- 
ing: to  $318.  And  an  order  of  attachment  was  issued  upon  the  ground 
"that  the  defendant  is  about  to  convert  his  property,  or  a  part  thereof,  in- 
to money,  for  the  purpose  of  placing  it  beyond  the  reach  of  his  creditors 
and  also,  that  he  has  disposed  of  a  part  of  his  property  and  is  about  to 
dispose  of  the  residue,  or  a  part  of  the  same,  with  the  intent  to  defraud 
his  creditors." 

The  plaintiff  filed  his  own  affidavit  to  sustain  the  attachment,  set- 
ting forth  that  the  defendant,  on  the  i8th  of  May,  1867,  sold  to  differ- 
ent persons,  8  acres  of  wheat  and  10  acres  of  flax  in  the  ground ;  also  a 
wagon  and  mare,  two  hogs  and  a  quantity  of  household  goods,  and 
broke  up  house  keeping  and  went  to  Warren  county,  Ohio;  that  on  the 
same  day  he  offered  for  sale  a  sorrel  mare,  and  then  sold  her  in  Warren 
county,  although  McNeil  had  a  bill  of  sale  upon  her;  that  on  the  day 
of  the  sale  the  defendant  promised  him  to  secure  his  claim  by  giving  him 
the  notes  taken  for  the  articles  sold  that  day;  that  in  the  evening  he 
and  defendant  had  a  conversation,  and  he  told  him  he  didn't  know  when 
he  would  give  him  the  notes,  and  has  never  delivered  them  to  him. 
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Also  the  affidavit  of  H.  C.  Willis  was  filed,  who  says :  That  Morris 
is  the  owner  of  certain  real  estate  in  this  county ;  that  some  short  time 
before  the  commencement  of  this  action,  he  offered  to  sell  the  same 
to  him,  and  bargained  for  it  with  him,  but  this  writ  of  attachment  was 
served  before  the  completion  of  the  sale;  that  while  bargaining  with 
him,  Morris  said  that  he  didn't  intend  McNeil  to  have  a  cent;  and  that 
as  soon  as  he  could  get  out  of  here,  he  was  going  to  leave  the  state. 

This  cause  came  before  the  court  upon  the  motion  of  the  defendant 
to  dismiss  the  attachment. 

First — That  it  is  not  true  that  the  defendant  is  about  to  convert  his 
property,  or  a  part  thereof,  into  money,  for  the  purpose  of  placing  it 
beyond  the  reach  of  his  creditors;  and,  that  it  is  not  true  that  he  has 
disposed  of  part  and  is  about  to  dispose  of  the  residue  or  a  part  of  the 
same  with  intent  to  defraud  his  creditors.  The  defendant  filed  the  affi* 
davit  of  himself,  as  regards  the  matter. 

Haynbs,  J. 

The  affidavit  of  the  defendant  was  simply  a  denial  in  the  words  of 
the  plaintiff's  affidavit  made  to  obtain  the  attachment.  There  is  no  con- 
tradiction or  explanation  of  his  acts  or  declaration  as  testified  to  by 
plaintiff  and  Willis.  Those  acts  and  declarations  taken  in  connection 
and  unexplained  show  pretty  plainly  a  purpose  to  defeat  the  collection 
and  removing  from  the  county  and  state,  as  the  defendant  threatened 
of  the  plaintiff's  claim.  No  honest  purpose  in  disposing  of  his  property 
to  do,  appears.  He  avowed  a  purpose  to  defeat  the  plaintiff,  which  is 
fraudulent. 

Motion  overruled. 

Vallandigham,  for  plaintiff. 

Nolan,  contra. 


Wages. 

[Montgomery  County  Superior  Court,  February  Term,  1868.] 

Thomas  Mailey  v.  Adam  Eby. 

1.  PLAiimrF  BimTLED  to  Rbcoyeb  Customabt  Wages  it>B  Labob  in  Absbngb  or 

COITTRACT. 

Where  there  is  no  ezprem  contract  as  to  the  wages  which  the  plaintiff  is  to  re- 
ceive for  his  labor,  he  will  be  entitled  to  recover  the  customary  wages  for  such 
labor  as  he  performed. 

2.  An  ESzfbkss  Contract  Fixing  Price  of  Labor  Will  Govern  Value  Thebbot. 

If  plaintiff  performed  labor  under  an  express  contract  fixing  the  compensation 
he  was  to  receive,  that  contract  will  control  whether  his  services  were  of 
greater  or  less  value. 
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The  plaintiff  says  that  he  was  employed  by  and  worked  for  Eby, 
on  his  farm,  from  the  4th  day  of  April,  1866,  to  the  26th  day  of  Feb- 
ruary, 1867,  and  that  his  said  work  was  worth  $40  per  month,  in  addi- 
tion to  the  use  of  the  house  belonging  to  Eby,  and  occupied  by  the  plain- 
tiff while  thus  employed  by  Eby,  making  the  total  value  of  said  labor 
$426.66,  on  which  he  has  been  paid  $226 ;  so  that  there  is  still  due  $200.66 
from  Eby  to  the  plaintiff,  with  interest  thereon  from  February  26,  1867, 
for  which  he  asks  judgment. 

The  defendant,  for  answer  says  that  he  and  the  plaintiff  entered  into 
a  special  contract  in  regard  to  the  work  of  the  plaintiff  for  which  he 
has  brought  suit,  and  the  plaintiff  worked  for  him  under  the  same. 
This  contract  was :  That  the  plaintiff  was  to  work  for  one  year  at  the 
rate  of  $250  for  the  year,  and  have  his  house  rent,  garden,  etc.,  free 
The  plaintiff  has  been  paid  in  full  and  overpaid  upon  the  contract,  and 
the  plaintiff  did  not  work  more  than  eleven  months. 

For  a  second  defense  the  defendant  sets  up  a  settlement  and  pay- 
ment by  him  of  all  demands  between  him  and  the  plaintiff. 

The  plaintiff  for  reply  denies  the  special  contract;  denies  that  he 
has  been  paid  in  full  for  his  labor,  and  denies  the  settlement  set  forth 
in  the  answer,  and  all  other  statements  therein  contained. 

Chargb  to  Jury. 

Haynbs,  J. 

If  there  was  no  express  contract  as  to  the  wages  which  the  plaintiff 
should  receive  for  his  labor,  he  is  entitled  to  recover  what  they  were 
rea.sonably  worth  according  to  the  customary  wages  for  such  labor  as 
he  performed. 

If  he  performed  the  labor  under  an  express  contract  fixing  the 
compensation  he  was  to  receive,  that  contract  will  control  whether  his 
services  were  of  gfreater  or  less  value. 

If  there  was  a  settlement  and  satisfaction  of  plaintiffs  claim,  of 
course  his  action  must  fail. 

Verdict  for  the  plaintiff  for  $159.26. 

Conover  &  Craighead,  for  plaintiff. 

Houk  &  McMahon,  contnu 
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Sureties. 

[Montgomery  Superior  Court,  January  Term,  1872.) 

George  W.  Malambre  v.  Albert  E.  McClure  et  al. 

1.  RiQHT  OF  Surety  to  be  Reimbursed. 

A  surety  who  is  compellefl  to  pay  a  judgment,  has  the  right  to  reimbursement 
out  of  any  property,  legal  or  equitable,  belonging  to  the  principal  debtor. 

2.  SuBTiciENT  Averment  in  Creditor's  Bill. 

The  averment  in  a  creditor's  bill  to  reach  equitable  assets,  "that  the  debtor  hii 

no  property,  real  or  personal,  subject  to  execution  at  law,**  is  sufficient,  with* 

'  out  the  further  averment  ^'ihat  execution  was  issued  and  returned  unsatisfied.** 

3.  Necessary  Evidence  to  Show  Trustee  of  Express  Trust. 

An  agreement  constituting  an  express  trust  coupled  with  an  interest  can  only 
be  proven  by  some  note  or  memorandum,  in  writing  signed  by  the  trustee,  but 
where  the  existence  of  such  trust  is  recognized  in  the  will  of  the  trustee  and 
one  year's  time  given  to  redeem  the  estate,  this  is  a  sufficient  compliance  with 
such  rule. 

The  plaintiff  in  Ins  petition  says,  in  substance,  that  on  August  22, 
1868,  he  was  compelled  to  pay,  and  did  pay  a  judgment  obtained  against 
him  and  McCiure  in  favor  of  William  G.  Rreene,  with  costs  amounting 
to  $226.10;  that  plaintiff  was  simply  his  surety,  John  R.  Coblentz  being 
co-security  with  him,  but  insolvent.  The  petition  also  avers  the  payment 
by  the  plaintiff  as  McCIure's  surety  on  August  22,  1868,  of  another  judg- 
ment in  favor  of  S.  C.  Emly  amounting  to  $237.93,  and  also  the  payment 
of  a  third  judgment  as  such  surety  in  favor  of  John  Kreitzer,  amounting 
to  $126.49.  s^so  that  there  is  another  judgment  against  McClure  and  the 
plaintiff  as  his  surety  for  .S;276.4i  debt  and  $8.16  costs  still  unsatisfied  in 
this  court.  The  petition  also  states,  that  McClure  has  no  property,  real 
or  personal,  subject  to  levy  upon  execution  at  law,  but  is  nevertheless 
the  equitable  owner  of  certain  interest  which  ought  to  be  subjected  to  tbe 
payment  of  plaintiff's  claims.  That  on  December  28,  186 r,  McClure 
was  the  owner  of  lots  numbered  3,190,  3,191,  3,192  and  3,193  in  Dcyton, 
which  on  that  day  were  sold  imder  proceedings  had  for  the  foreclosure 
of  mortgage  in  case  No.  1,631  of  this  court,  in  which  Jonathan  Harsh- 
man  was  plaintiff  and  A.  E.  McClure  and  others  were  defendants ;  that 
in  pursuance  of  a  contract  and  agreement  made  and  entered  into  by  and 
between  said  McClure  and  one  William  Bradford,  the  legal  title  to  said 
premises  was  by  the  master  commissioner  of  said  court,  in  said  cause, 
conveyed  to  said  William  Bradford,  in  trust  for  said  defendant,  Albert  E. 
McClure:  said  McClure  toh  a\e  the  right  to  redeem  said  premises  upon 
the  i)ayment  of  tbe  amount  ])aid  by  said  Bradford  thereof  as  said  sale ;  that 
said  McClure  paid  said  Bradford  all  of  said  amount  except  $2410.75 ;  that 
i^aid  William  Bradford  died  etstate  on  Sept.  25,  1862.  and  by  the  terms 
of  his  last  will  and  testament  the  existence  of  said  trust  was  recognized, 
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and  one  year  was  given  to  said  Albert  E.  McClure  within  which  to  re- 
deem said  trust  estate ;  that  said  McClure  at  the  expiration  of  that  time, 
being  unable  to  redeem  said  premises,  made  and  entered  into  a  like  con- 
tract with  the  defendant,  William  Dickey,  to  pay  for  him,  the  said  Mc- 
Clure, the  amount  due  the  estate  of  William  Bradford,  deceased,  and 
take  a  conveyance  of  said  premises  in  trust  as  aforesaid ;  that  said  de- 
fendant William  Dickey,  having  full  knowledge  of  the  existence  of  said 
trust  estate,  held  by  said  Bradford,  paid  said  sum  of  money  to  the  ex- 
ecutor of  said  Brailiord,  and  received  from  said  executor  a  conveyance 
of  said  trust  estate,  with  ih.e  understanding,  agreement  and  contract  be- 
tween said  Albert  E.  McClure  and  said  William  Dickey,  that  said 
premises  should  be  and  continue  to  be  held  in  trust  by  said  William 
Dickey,  for  said  McClure,  until  redeemed,  or  until  such  trust  should  be 
otherwise  determined  that  said  McClure  in  pursuance  of  said  agreement 
and  ever  since  the  same  was  entered  into,  has  remained  and  is  now  ip 
the  uninterrupted  possession  of  said  premises;  that  said  premises  are 
worth  twelve  thousand  dollars,  and  that  the  entire  indebtedness  of  Mc- 
Clure to  said  William  Dickey  does  not  amount  to  more  than  forty-five 
hundred  dollars,  which  includes  a  large  amount  of  usurious  interest. 

The  plaintiff  says  that  on  the — day  of — ,  1870,  the  said  defendant, 
Wm.  Dickey,  in  violation  of  his  said  trust,  sold  and  conveyed  said 
premises  at  less  than  one-half  their  actual  value  to  his  son  and  co-defend- 
ant, Samuel  A.  Dickey,  who  had  full  knowledge  of  the  existence  of  said 
trust. 

The  prayer  of  the  petition  is  that  the  deed  from  said  William  Dickey 
to  said  Samuel  A.  Dickey  may  be  set  aside ;  that  an  account  may  be  taken 
between  the  two  ascertaining  the  amount  due  to  said  William  Dickey 
for  the  amount  so  paid  by  him  to  the  executor  of  said  Wm.  Bradford, 
deceased,  with  the  interest  thereon,  and  also  ascertain  the  amount  paid 
by  such  plaintiff  as  surety  for  said  McClure  upon  said  several  judgments 
as  foresaid  with  the  interests  thereon,  and  of  the  amount  due  by  said 
defendant  upon  said  several  judgments  against  said  McClure  and  said 
plaintiff  as  his  surety,  and  upon  which  said  plaintiff  yet  remains  liable ; 
ihat  said  premises  above  described  may  be  sold,  and  that  after  paying  the 
amount  which  may  be  found  due  to  said  Dickey  upon  his  said  claims, 
the  balance  of  the  purchase  money,  or  so  much  thereof  as  may  be  neces- 
sary, may  be  applied  in  satisfaction  of  the  amount  found  due  said  plaintiff 
on  account  of  said  judgment,  and  amounts  so  paid  by  him  of  said  several 
judgments  against  the  said  McClure,  upon  which  said  plaintiff  is  liable 
as  surety,  and  for  such  other  relief  as  in  equity  he  may  be  entitled  to. 

Lowfi,  J. 

A  surety  who  is  compelled  to  pay  a  judgment,  has  a  right  to  re- 
imbusement  out  of  any  proprty,  legal  or  equitable,  belonging  to  the 
principal  debtor.  (S.  &  S.,  744 ;  Code,  Sec.  458 ;  4,  Ohio  St.,  600.) 
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The  averment  in  a  creditor's  bill  to  reach  equitable  assets,  that  the 
debtor  has  no  property,  real  or  personal,  subject  to  execution  at  law  is 
sufficient,  without  the  further  averment  that  execution  was  issued  and  re- 
turned unsatisfied. 

The  agreement  between  McClure  and  Bradford  constituted  an  ex- 
press trust  coupled  with  an  interest,  and  can  be  proven  only  by  some  note 
or  memorandum  signed  by  the  tntstee.  The  petition  shows  that  by  the 
terms  of  the  last  will  and  testament  of  Wm.  Bradford  the  existence  of 
said  trust  was  recognized,  and  one  years  time  was  given  said  McClure  to 
redeem  said  estate.  This  is  a  sufficient  averment  upon  this  point.  (7 
Gill  and  J.  157.) 

A  person  buying  a  trust  estate  with  actual  notice  of  the  trust,  takes 
tiie  estate  with  the  burden. 

Demurrer  to  petition  overruled. 

Young  and  Gottschall,  for  plaintiff. 

Gunckel  &  Rowe,  contra. 


Negligence. 

[Montgomerj  Superior  Court] 

Charles  W.  Maus  v.  G.  W.  Ry. 

LiABiLiTT  OF  Railroad  Ck>MPANY  for  Nbgugence  of  Fellow  Servant. 

A  railroad  company  is  not  liable  for  an  injury  sustained  by  a  fireman  In  Its  em- 
ploy, caused  by  the  negligence  of  a  conductor  of  a  gravel  train  in  leaving  open 
a  switch,  whereby  the  train  upon  which  the  injured  party  was  employed  col* 
lided  with  the  locomotive  of  said  gravel  train. 

Charles  W.  Maus,  against  the  Atlantic  &  Great  Western  Railroad 
Co.  This  case  was  submitted  to  the  court  at  the  last  term  of  this  court, 
upon  the  demurrer.  The  petition  sets  forth  that  the  plaintiff  was  in  the 
employ  of  the  Atlantic  &  Great  Western  Railroad  Co.  on  November  8, 
1865,  as  fireman ;  that  by  the  negligence  of  a  conductor  of  a  gravel  train 
at  Rishwood  station,  in  leaving  open  a^  switch,  the  train  upon  which  the 
plaintiff  was  employed,  collided  with  the  locomotive  of  said  gravel  train ; 
whereby  the  collar  bone  of  the  plaintiff's  right  shoulder  was  fractured, 
his  left  side  severely  bruised,  his  spinal  column  seriously  injured,  and  his 
entire  physical  system  otherwise  injured,  by  which,  ever  since,  the 
plaintiff,  has  been  unable  to  perform  manual  labor. 

Damages  laid  at  $10,000. 

The  defendant  demurs  to  the  said  petition,  because  it  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action.    The  court  held  that  the 
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railroad  company  was  not  liable  {or  injuries  resulting  to  an  employee,  by 
fhe  negligence  o{  another  employee,  unless  the  first  was  subordinate  to, 
and  under  the  control  of  the  last  employee. 

The  demurrer  sustained. 

Thompson,  for  plaintiff. 

Howard  &  Son,  contra. 


BabeM  CarptiS. 

[Montgomery  Superior  Court] 
Ex  PARTE  Wm.  G.  MaYBAUGH. 

Mirmnrs  FAiuifo  to  State  Coubt,  or  Bail  Rbquibkd  is  DcracnvK. 

A  mittimus  issued  in  a  peace  proceeding,  wbicli  fails  to  state  before  what  court 
tlie  prisoner  is  to  appear,  or  tlie  amount  of  bail  required  to  be  given*  is  fatally 
defectiye. 

Wm  G.  Mayburg  made  application  for  a  writ  of  habeas  corpus.  He 
had  been  arrested  on  a  peace  warrant,  and  in  the  mittimus  he  was  or- 
dered ''to  enter  into  recognizance  with  security,  as  the  law  directs." 

Haynes,  J. 

The  mittimus  is  defective,  in  not  stating  what  court  the  prisoner  was 
bound  over  to  appear  before,  and  in  not  containing  the  amount  of  bail 
he  was  required  to  give. 

The  applicant  is  discharged. 

Young  &  Gottschall,  for  applicant 


Partnership. 

[Montgomery  Superior  Court,  February  Term,  1868.] 

James  Meghan  v.  Weller  &  Anderson. 

1.  OifE  PAimnm  Is  Liablb  fob  Goods  Sold  on  Indiyiduai.  Cbbdit  or  Othb 
Pabtnkrs. 

Wbere  tobacco  is  sold  to  defendant  A  alone,  and  upon  his  individual  credit,  and 
\V  is  Afterwards  discovered  to  have  l)een  a  partner  with  A,  he  is  equally  lia- 
ble with  the  latter. 

2.  But  Such  Goods  Must  Bk  Shown  to  Bk  E^bchaskd  fob  Usb  op  Pabtnkb- 

8HIPS. 

But  wbere  it  is  shown  that  A  was  engaged  in  the  purchase  of  tobacco  on  bis  own 
individual  account,  and  also  in  connection  with  other  persons  than  W,  it  most 
be  shown  that  the  tobacco  in  controversy  was  purchased  on  account  of  W  and 
A,  to  hold  AY  liable  therefor. 

The  petition  sets  forth  that  the  plaintiffs  sold  and  delivered  to  the 
defendants,  partners  as  Weller  &  Anderson.*  10,204  lbs.,  of  tobacco  at 

17  Moat, 
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5  cents  per  lb.  in  September  1866;  that  the  defendants  then  agreed  10 
pay  the  plaintiffs  $510.20  for  the  tobacco  on  January  i,  1867,  which 
they  have  not  done. 

Judgment  asked  for  $510.20  and  interest  from  January  i,  1867. 

The  defendant,  Samuel  Weller,  for  answer  denies  that  the  tobacco 
was  sold  to  the  defendants  as  partners,  or  that  the  defendants  agreed 
and  promised  to  pay  therefor,  the  sum  of  $510.20  or  any  other  sum.  or 
that  said  sum  or  any  other  part  thereof,  is  now  due  and  owing  the  plain- 
tiffs from  the  defendants  as  partners,  or  from  this  defendant  individually. 
And  for  further  answer  says  that  the  tobacco  was  sold  by  James  Mee- 
ban  to  James  C.  Anderson  alone,  on  his  private  account  and 
for  his  sole  use;  and  that  said  plaintiff  then  and  there  received, 
and  accepted  and  still  holds  the  individual  promissory  note  of  Anderson. 

Charge  to  Jury. 

Haynes,  J. 

Although  the  tobacco  was  sold  by  the  plaintiffs  to  Anderson  alone, 
and  upon  his  individual  credit,  yet  if  Weller  is  afterwards  discovered 
to  have  been  a  partner  with  Anderson,  he  is  equally  liable  with  the  lat- 
ter. 

The  rule  that  any  private  agreement  between  parties  limiting  their 
several  powers  and  liabilities  will  not  affect  their  liability  to  persons  deal- 
ing with  them  and  ignorant  of  such  agreement,  applies  as  well  to  dormant 
with  them  and  ignorant  of  such  management,  applies  as  well  to  dormant 
as  to  known  partners.  So  although  but  $1,000  was  provided  by  the  de- 
fendants for  the  purchase  of  tobacco,  and  it  was  agreed  that  only  that 
sum  should  be  invested,  and  that  none  should  be  bought  upon  credit,  yet 
as  the  purchase  of  this  tobacco  was  within  the  scope  of  the  partnership 
business,  both  the  defendants  are  liable  if  it  was  purchased  on  partner- 
ship account.  But  as  Anderson  appears  to  have  been  engaged  in  the 
purchase  of  tobacco  on  his  own  individual  account,  and  also  in  connec- 
tion with  other  prsons  than  Weller,  it  must  be  shown  that  this  tobacco 
was  purchased  on  acount  of  Weller  and  Anderson. 

A  note  taken  for  the  piece  of  goods  sold  is  not  presumed  to  be 
taken  in  absolute  payment,  but  only  as  payment  on  condition  that  the 
note  is  paid.  But  it  m?iy  be  shown  that  it  was  taken  in  absolute  pay- 
ment, in  which  case  an  action  cannot  be  maintained  upon  the  original 
consideration,  as  it  may  be  where  the  note  was  taken  only  as  condi- 
tional payment. 

If  the  individual  note  of  one  partner  is  taken  for  goods  sold  or  money 
lent,  even  for  the  benefit  of  the  partnership,  with  the  intention  on  the 
part  of  the  payee  to  rely  solely  upon  the  individual  credit  of  that  partner, 
there  can  be  no  recovery  against  the  other.  But  if.  when  taking  the 
note  of  Anderson,  the  plaintiffs  were  ignorant  that  Weller  was  a  partner, 
this  principle  has  no  application,  even  if  Charles  Mcehan  had  been  told 


SUPERIOR  AND  COMMON  PLEAS  COURTS.  259 


Mechan  v.  Weller. 


that  Weller  had  some  interest  in  the  tobacco,  but  this  was  not  known 
to  James  who  attended  to  the  business  of  settling  and  taking  the  note, 
the  intention  to  rely  upon  the  credit  of  Anderson  alone  with  knowledge 
of  the  existence  of  the  partnership  would  not  appear  and  the  plaintiffs 
will  not  be  prvenied  from  recovering  against  both  partners. 

Verdict  for  plaintiffs  for  $510.20  and  interest  from  January  i,  1867. 

Houk  &  McMahon  &  D.  A.  Houk,  for  plaintiffs. 

Young  &  Gottschall,  contra. 


*Ex  PARTE  METHERED  and  DAVI3b 

Mittimus. 

[Montgomery  Superior  Court] 

PlISONEB  WlI,L  Be  DiSCnAROED  ON   HABEAS  CORPUS,  IF  MiTTIUUS  IS  DEFBCnYK. 

A  mittimus,  issued  by  a  Justice  of  the  peace,  in  a  prosecution  for  burglary,  chart- 
ing the  prisoners  with  breaking  into  a  sugar  house,  and  which  fails  to  allege 
the  county  in  which  the  crime  was  committed,  or  that  the  justice  issuing  the 
writ  was  an  officer  of  the  county,  qr  that  the  goods  alleged  to  have  been  stolen 
belonged  to  any  one,  is  defective,  and  prisoners  in  custody  under  it  will  be  dis- 
charged on  haheaB  corpus, 

Haynes,  J. 

George  Methered  and  Franklin  Davis,  were  brought  before  the 
court  upon  writs  of  habeas  corpus,  and  prayed  to  be  discharged  from 
c.stodv  because  of  defective  mittimus. 

The  mittimus  was  defective  in  this,  that  it  did  not  allege,  that  the 
crime  was  committed  in  this  county,  that  the  justice  of  the  peace  issuing 
the  writ  was  an  officer  of  this  county,  or  that  goods  alleged  to  have  been 
stolen  belonged  to  any  one.  It  also  charged  them  with  burglary  in 
breaking  into  a  sugar  house,  which  is  not  included  in  the  buildings  men- 
tioned in  the  statute  defining  the  crime  burglary. 


Pleading. 

[Montgomery  Superior  Court] 

Joel  Milucr  v.  Wm.  Nicholas, 

1.    There  Can  Be  no  Counterclaim  in  an  Action  for  Assault  and  Battebt. 

The  use  by  the  plaintiff  of  abusive  and  opprobrious  epithets  toward  the  defendant, 
though  they  be  actionable  in  themselves,  and  provoked  the  assault  complained 
of,  cannot  be  pleaded  by  way  of  <*ounterclaim  in  an  action  for  damages  for  as- 
sault and  battery,  but  the  same  may  be  proven  in  mitigation  of  damages. 

•  Sec  also  Methard  v.  State,  19  Ohio  St.,  363^ 


260  OHIO  DECISIONS. 


Montgomery  Superior  Court. 


X     OOTTNTBHCLAIM  UNOEB  THE  Ck>DB. 

A  counterclaim  under  the  04th  section  of  the  code  must  arise  out  of  the  contract 
or  transaction  set  forth  in  the  petition  as  the  foundation  of  plaintitTs  dalait 
or  be  connected  with  the  subject  of  the  action. 

S.      iNBULT  NO  JUSTUICATION  FOB  ASSAULT  AND  BATTBBT. 

No  insult  can  Justify  an  assault  and  battery.  And  where  the  assault  is  admitted 
the  plaintiff  is  entitled  to  .damage^,  and  may  recover  for  expenses  of  medical 
attendance,  loss  of  time,  and  damages  for  bodily  suffering  and  agony  of  mind. 

Suit  brought  to  recover  $500  damages  for  an  assault  and  battery  al- 
leged to  have  been  committed  by  defendant  upon  plaintiff,  on  June  14, 
1865.  One  count  of  defendant's  answer,  by  way  of  counter-claim,  avers 
that  the  defendant  was  a  minister  of  the  gospel  of  the  United  Brethren 
in  Christ,  and  that  plaintiff,  just  previous  to  the  alleged  assault,  intend- 
ing to  provoke  a  breach  of  the  peace,  and  also  intending  to  injure  said  de- 
fendant in  his  good  name,  credit  and  reputation  as  a  christian  minister; 
called  him  a  **G — d  d — d  old  hypocrite,"  "a  G — d  d — d  old  coward,"  and 
''a  G — d  d — d  old  liar/'  and  did  thereby  injure  him  in  said  calling  to 
his  damage  of  $500.    To  this  count  plaintiff  demurred. 


Haynes,  J. 

The  words  "counter-claim"  used  in  the  code  was  new  and  could  be 
found  in  no  dictionary  of  the  English  language.  But  whatever  a  "coun- 
ter-claim"is  by  sec.  94  of  code,  it  must  arise  out  of  the  contract  or  transac- 
tion set  forth  in  the  petition,  as  the  foundation  of  the  plaintiff's  claim,  or 
be  connected  with  the  subject  of  the  action.  Now  the  plaintiff's  action 
was  not  founded  upon  contract,  nor  could  an  assault  and  battery  be  very 
well  called  a  transaction.  One  would  not  say  he  had  transacted  an  as- 
sault and  battery.  Nor  could  these  abusive  epithets  be  said  to  be  con- 
nected with  the  assault  and  battery.  They  probably  provoked  it,  but 
there  was  no  such  connection  with  the  subject  of  the  action  as  would 
justify  pleading  such  facts  by  way  of  counter-claim,  even  admitting  the 
words  used  to  be  actionable.  The  use  of  such  language,  however,  at  the 
tiinei  might  be  proved  in  mitigation  of  damages.    Demurrer  sustained. 

Adam  Clay,  for  plaintiff. 

Samuel  B.  Jackson,  contra. 

Charge  to  jury. 

Haynes^  J. 

No  insult  can  justify  an  assault  and  battery.  Assault  being  admitted 
in  thip  case,  the  plaintiff  is  entitled  to  damages,  if  only  nominal.  The 
plaintiff  is  also  entitled  to  recover  for  expenses  of  medical  attendance, 
loss  of  time,  and  damages  for  bodily  suffering  and  agony  of  mind.  The 
provocation  must  be  taken  into  consideration  in  mitigation  of  damages. 

Clay  &  Pfoutz,  for  plaintiff. 

Jackson  &  Jordan,  contra. 
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Conveyance. 

[Montgomery  Superior  Court,  June  Term,  186S.] 

Mos^  Miller  v.  Catharine  Miller. 

PlM>F«BTT   PUBCHASKD  BT  WiFB  WiTH   HU8BAin>*8   MONST  Ck>NySTED  TO  HVSBAIID. 

Where  money  belonging  to  the  husband  It  sent  to  him  by  another,  for  the  par* 
cliase  of  a  house  and  lot,  and  it  gets  into  the  possession  of  his  wife,  who  pur* 
chases  the  property  and  talces  a  conveyance  thereof  in  her  own  name,  the  courl 
will  decree  a  conyeyance  of  the  property  in  fee  simple  by  her  to  him. 

The  plaintiff  alleges  that  having  been  for  three  years  preceding 
October  4,  1864,  a  soldier,  he  on  or  about  that  date  re-enlisted  as  a  vet- 
eran substitute  for  which  he  received  one  thousand  dollars,  which  he  gave 
to  the  defendant,  Catherine  Miller  (who  was  then,  and  who  had  been  for 
more  than  fourteen  years  prior  thereto,  his  wife),  for  the  purpose  of  being 
invested  in  a  house  and  lot  in  or  near  Dayton,  the  title  to  which  was  not 
to  be  made  to  the  defendant  but  to  the  plaintiff,  or  in  such  a  way  as  that 
ifie  could  control  and  dispose  of  the  same  at  pleasure ;  that  during  his  ab- 
sence in  the  army  the  defendant  purchased  a  lot  in  the  city  of  Dayton. 

In  making  such  purchase  the  defendant  fraudulently  and  without  the 
knowledge  or  assent  of  the  plaintiff,  procured  the  title  to  be  made  in  her 
own  name,  and  on  his  return  from  the  army  the  plaintiff  found  the  de- 
fendant keeping  a  house  of  ill-fame  in  said  premises,  where  she  has  ever 
since  lived  and  kept  and  still  lives  and  keeps  a  house  of  prostitution,  on 
account  of  which,  and  especially  on  account  of  the  defendant  having  com- 
mitted adultery,  said  plaintiff  was  duly  and  legally  divorced  December 
18,  1867. 

Ever  since  the  return  of  the  plaintiff,  the  defendant  has  refused  and 
still  refuses  to  convey  said  premises  to  him  or  to  allow  him  any  control 
over  the  same. 

Decree  asked  that  the  defendant  be  ordered  to  convey  premises  to 
the  plaintiff. 

The  defendant  for  answer  says  that  in  pursuance  of  the  authority 
and  direction  of  the  plaintiff  she  purchased  the  premises  and  took  the  title 
in  her  name,  and  that  the  same  was  intended  as  a  settlement  of  the  prop- 
erty upon  the  defendant,  for  the  use  of  herself  and  children ;  that  upon 
plaintiff's  return  from  the  army  he  ratified  all  the  defendant  had  done. 

Wherefore  defendant  denies  all  allegations  of  fraud  and  surprise 
contained  in  the  petition. 

The  plaintiff,  for  reply,  denies  all  the  material  averments  of  the 
answer. 

'Havnes,  J. 

The  money  with  which  the  property  in  question  was  purchased,  was 
the  money  of  plaintiff,  and  was  furnished  by  him  for  the  purchase  of  a 
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house  and  lot.  It  is  true,  that  where  the  husband  purchases  land  with 
his  own  money,  and  takes^the  conveyance  to  his  wife,  the  presumption  is 
that  It  is  intended  as  a  settlement  upon  her,  and  no  resulting  trust  to  his 
use  arises.  But  in  this  case  he  did  not  take  the  conveyance  to  his  wife, 
nor  was  it  so  taken  with  his  consent  or  knowledge.  He  sent  the  order 
tor  the  money  to  his  mother  to  be  invested  by  her.  By  some  means  the 
defendant  obtained  possession  of  it,  and  with  it  purchased  this  lot  and  had 
the  conveyance  made  to  herself  without  the  consent  or  knowledge  of  the 
plaintiff  or  his  mother.  The  proof  of  his  affirmance  of  the  transaction 
fails,  because  it  does  not  appear  that  upon  his  return  from  the  army,  and 
when  he  paid  the  balance  of  the  purchase  money,  he  knew  that  the  deed 
v/as  made  to  his  wife. 

Decree  for  conveyance  by  defendant  to  plaintiff  in  fee  simple. 

Conover  &  Craighead,  for  plaintiff. 

Bellville  &  Thompson,  contra. 


Negligence. 

[Montgomery  Superior  Court,  February  Term,  1872.] 

EuzABETH  MiLLKR  V.  P.  C.  &  St.  L.  R.  R.  Ca 

1.  Defendant's  Proximate  Negligence  Will  Sustain  Action. 

When  the  negligence  of  the  defendant  is  proximate  and  that  of  the  plaintiff  r^ 
mote,  (he  action  can  well  be  sustained,  although  the  plaintiff  is  not  entirely 
without  fault. 

2.  If  lN.njRY  Could  Have  Been  Avoided  bt  Reasonable  Cabe  of  Defendant 
No  AtmoN  Will  Lie. 

If  there  be  negligence  on  the  part  of  the  plaintiff,  yet,  if  at  the  time  when  the 
injury  was  committed,  it  might  have  been  avoideJ  by  defendant,  in  the  exercise 
of  reasonable  care  and  prudence,  an  action  will  lie  for  the  injury. 

It  appears  by  the  petition  that  about  August  i6,  1871,  that  the 
plaintiff  was  walkitig  eastwardly  along  the  Dayton  and  Western  railroad 
track,  between  Ihe  city  and  the  bridge,  and  when  near  the  point  where 
the  Germantown  trunpike  crosses  the  railroad,  she  was  ran  against  vie- 
lenily.  thrown  down  and  severely  injured  by  a  locomotive  which  came 
up  behind  her.  It  is  averred  that  this  part  of  the  railroad  is  within  the 
city  limits:  thai  it  was  unlawful  for  the  company  to  run  a  locomotive 
there  faster  than  six  miles  an  hour;  that  that  portion  of  the  track  has 
been  for  many  years  used,  the  defendant  acquiescing,  as  a  common 
way  and  route  over  which  to  walk,  between  the  western  and  central 
parts  of  the  oily  of  Dayton ;  that  the  locomotive  was  moving  at  a  rate 
of  speed  much  greater  than  six  miles  an  hour;  that  defendent  carelessly 
and  negligciuly  omitted  to  give  a  sufficient  signal  by  bell,  whistle  or 
otherwise,  to  attract  the  notice  of  the  plaintiff,  by  reason  whereof  she 
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was  unaware  of  the  approach  of  such  locomotive,  and  by  reason  of  this 
negligence  of  defendant,  and  without  any  fault  of  hers,  she  was  ran  upon 
and  grieviously  injured,  etc. 

Defendant  dcnuirs  to  this  petition. 

Lowe,  J. 

The  question  in  this  case,  nakedly  stated  is,  whether  a  railroad  com- 
pany may  negligently  run  down  a  person  walking  laterally  upon  the 
track  without  incurring  liability  for  the  ensuing  damages.  The  ques- 
tion answers  itself.  The  law  does  not  encourage  railway  employees  or 
anybody  else  in  a  reckless  disregard  of  human  life. 

The  railroad  company  relies  upon  the  propositions,  that  it  is  negli- 
gence in  law,  for  persons  to  walk  upon  the  track  of  a  railroad  in  activr 
operation,  and  that,  where  the  negligence  of  an  injured  party  contrib- 
utes proximately  to  the  accident,  he  or  she  cannot  recover,  even  thous:li 
there  be  concurring  negligence  on  the  part  of  the  servants  of  the  com- 
pany. But  according  to  the  best  authorities  these  principles  do  not  ap- 
ply in  a  case  like  this,  where  the  more  immediate  cause  of  the  injury  wa.« 
the  omission,  by  the  servants  of  the  company,  after  becoming  aware  of 
the  danger  to  which  plaintiff  was  exposed,  to  use  a  proper  degree  of  care 
to  avoid  injuring  her.  I  am  glad  to  know  that  this  qualification  of  the 
propositions  referred  to  has  been  distinctly  recognized  in  Ohio.  Out 
Supreme  Court  has  said,  that  "the  mere  fact  that  one  person  is  in  the 
wrong,  does  not,  in  itself,  discharge  another  from  the  observance  of  due 
and  proper  care  toward  him,  or  the  duty  of  so  exercising  his  own  rights 
as  not  to  injure  him  necessarily."  (3  O.  S.,  i8g)  Also,  that  "it 
seems  now  to  be  well  settled  in  England  and  in  this  country,  that  when 
the  negligence  of  the  defendant  is  proximate,  and  that  of  the  plaintiff  re- 
mote, the  action  can  then  be  well  sustained,  although  the  plaintiff  is  not 
entirely  without  fault.  Therefore,  though  there  be  negligence  on  the 
part  of  the  plaintiff,  yet,  if  at  the  time  when  the  injury  was  committed, 
it  might  have  been  avoided  by  the  defendant  in  the  exercise  of  reasona- 
ble care  and  prudence,  an  atcion  will  lie  for  the  injury."  (lb.  195 ;  sec 
also  Shear  and  Redf.  Negligence,  sec.  25.)  Both  reason  and  authority 
therefore  require  me  to  hold  that  the  facts  stated  in  the  petition  consti- 
tute a  prima  facie  case  against  the  defendant. 

Demurrer  overruled. 

Corwin  &  Corwin  and  J.  C.  Young,  for  plaintiff. 

Haynes,  Howard  &  Howard,  contra. 
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Partnership. 

[Montgomery  Superior  Court»  May  Term,  1809.] 

Thomas  D.  Mitcheli*  v.  Stickle  and  Stoppleman. 

1.  Pabtneb*s  Right  to  Bind  Pabtnkrship  bt  Contbact. 

One  partner  haa  the  power  to  bind  the  other  by  any  contract  within  scope  of 
the  partnership  business,  unless  such  power  is  limited  by  the  agreement  of 
partnership,  and  such  limitation  is  known  to  the  party  dealing  with  the  firm. 

2.  Patented  Articles  for  Which  Notes  abe  Given  Must  Pbove  Usefuu 

Notes  given  by  a  firm  by  one  partner  with  authority  of  the  other,  must  be  sup- 
ported by  a  sufficient  consideration,  and  where  such  notes  were  given  for  the 
use  of  a  patented  article,  such  article  must  prove  useful  and  beneficial  or 
it  will  not  furnish  a  consideration  to  support  such  notes. 

The  petition  sets  forth  the  appointment  of  plaintiff  as  receiver  of 
Cady  &  Bro.,  for  the  purpose  of  collecting  notes  executed  by  the  defend- 
ants. 

This  action  was  brought  upon  two  promissory  notes  made  by  Stick- 
le &  Stoppleman  for  $350  each,  in  favor  of  G.  B.  Caly,  dated  April  16, 
1868,  and  the  other  August  16,  1868. 

Jacob  Stickle  for  answer,  says  he  is  not  indebtd  to  the  plaintiff  in 
any  sum  whatever,  that  he  did  not  sign  the  notes  upon  which  this  suit  is 
founded,  nor  authorize  anybody  else  to  sign  the  same  for  him.  He  ad- 
mits the  partnership  between  him  and  Stoppleman,  but  says  it  was  ex- 
pressly stipulated,  by  and  between  them,  in  their  articles  of  partnership, 
that  neither  partner  should  use  the  partnership  name  or  credit,  nor  sign 
any  notes  or  acceptances  in  the  firm  name  for  any  purpose  whatever,  but 
that  all  notes  and  acceptances  necessary  to  be  given,  should  be  signed 
by  both  partners,  personally.  He  says  the  notes  were  not  so  signed,  but 
were  made  by  Stoppleman,  wrongfully,  and  without  his  knowledge  or 
consent.  He  charges  that  G.  B.  Cady  well  knew  at  the  time  he  obtained 
the  notes,  the  terms  of  the  articles  of  partnership  between  him  and  Stop- 
pleman and  that  the  notes  were  wrongfully  obtained,  and  without  the 
knowledge  or  consent  of  this  defendant.  That  the  notes  remained  in 
Cady's  hands  until  after  their  maturity,  when  they  passed  into  the  hands 
of  the  plaintiff^ 

That  the  consideration  for  the  notes  totally  failed;  that  they  were 
given  for  a  right  to  use  a  certain  improved  plan  or  process  to  manufac- 
ture beer  claimed  and  represented  to  be  an  improved  process  of  making 
beer  of  much  superior  quality  to  that  manufactured  by  their  ordinary 
process,  and  at  a  great  reduction  in  cost  of  manufacture,  but  which  pre- 
tended improvement  was  worthless  and  of  no  value  whatever. 

Plaintiff  for  reply  says,  that  the  notes  were  not  signed  by  Stopple- 
man wrongfully,  but  that  he  had  full  power  and  authority  to  sign  Stick- 
le's  name.  He  denies  that  Cady  knew  at  the  time  he  obtained  them  that 
the  notes  were  obtained  of  the  alleged  terms  of  pannership  between 
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Stickl  &  Stoppleman,  and  denies  that  the  nots  were  obtained  wrongfully, 
but  in  a  fair  and  legitimate  transaction,  and  denies  that  they  remained  in 
Cady's  hands  until  after  maturity. 

That  the  consideration  of  said  notes  has  not  failed,  and  thdt  the  im- 
proved plan  or  process  for  making  beer  was  what  it  was  represented  to 
be;  that  Cady  did  not  represent  that  it  would  make  beer  of  superior 
quality,  but  that  it  could  be  made  at  a  gjeat  reduction  in  cost ;  Plaintiff 
denies  that  it  was  worthless  and  of  no  value. 

That  the  defendant  purchased  the  improved  process  for  making 
beer,  and  before  purchasing  it  they  fully  tested  it  by  making  several 
brews,  and  thereby  satisfied  themselves  that  it  was  of  great  value;  and 
that,  after  having  fully  tested  it,  they,  by  Stoppleman,  executed  the  notes 
to  Cady  for  the  use  of  the  right.  And  all  the  representations  Cady  made 
about  the  improved  process  were  that  com  could  be  used  instead  of  bar- 
ley, and  a  great  saving  thereby  made.  That  after  Stoppleman  executed 
the  notes,  and  after  Stickle  had  been  informed  of  the  same,  and  payment 
demanded,  he  duly  ratified  and  approved  the  act  of  Stoppleman,  and 
promised  to  pay  the  notes,  and  as  a  consideration  for  the  promise,  Cady 
allowed  Stickle  to  continue  to  use  the  improved  process  in  the  city  of 
Dayton. 

Haynes,  J. 

One  partner  had  the  power  to  bind  the  other  by  any  contract  within 
the  scope  of  the  partnership  business,  unless  such  power  was  limited  by 
the  agreement  of  partnership,  and  such  limitation  was  known  to  the 
party  dealing  with  the  firm.  But  if,  by  the  agreement  of  partnership,  all 
notes,  bills  and  contracts  were  to  be  executed  by  the  several  partners, 
and  neither  was  to  have  power  to  sign  the  firm  name,  or  bind  the  firm,  no 
one  having  notice  of  such  agreement,  could  recover  upon  a  note  (so 
signed  by  one  partner)  against  the  other,  unless  the  latter  recognized 
and  sanctioned  such  signature. 

If  the  execution  of  the  notes  in  this  case,  was  by  authority  or 
with  the  recognition  and  sanction  of  Stickle,  still  they  must  have  had  a 
consideration  to  support.  They  were  given  for  the  right  to  use  a  cer- 
tain patented  process  for  making  beer,  which  it  is  claimed  was  utterly 
useless.  Utility  is  necessary  to  the  validity  of  a  patent.  For  the  want 
of  that,  it  is  void.  If  it  is  beneficial  to,  and  promotive  of  trade ;  if  it  pro- 
duces as  good  an  article  at  less  cost,  or  a  better  artcle  at  the  same  cost, 
it  is  useful  and  valid.  If  it  is  hurtful  and  injurious,  or  if  it  does  not  pro- 
duce as  good  an  article  at  less  cost,  or  an  inferior  article  at  a  cost  suffi- 
ciently less  to  compensate  for  the  inferiority  it  is  void  for  inutility  and 
would  not  furnish  a  consideraton  to  support  a  note  for  its  use. 

The  jury  returned  a  verdict  for  the  defense. 

Whitney  &  Hart,  for  plaintiff. 

Gunckle  &  Rowe,  for  Stickle. 
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Damages. 

[Montgomery  Superior  Court,  February  Term.  18G8.] 

Christopher  Mourizu  v.  Dayton  (City). 

1.  Notice  Must  Be  Given  to  City  Council  Before  Suing  City  for  a-n  Impboyb- 

MENT. 

Before  an  action  can  be  maintained  against  a  city  for  damages  resulting  from  ftn 
improvement,  notice  of  the  claim  must  be  given  to  the  city  council. 

2.  Duty  of  Council  to  Ascertain  Cause  of  Overflow  of  Water,  After  Nones 
OF  Suit  for  Damages. 

Where  notice  is  given  of  damages  from  the  overflow  of  water.  It  is  the  duty  of 
the  city  council  to  ascertain  the  cause  of  the  overflow. 

3.  City  Council  May  not  Interrupt  Natural  Flow  of  Water. 

The  right  of  the  city  council  to  establish  grades  does  not  give  the  right  to  lnter> 
rupt  the  natural  flow  of  water  to  the  injury  of  proi)erty  thereby. 

4.  Plaintiff  Cannot  Recover  Damages  Occasioned  in  Part  uy  His  Fault. 

To  warrant  a  re<'Overy  of  damages  against  a  city,  it  must  appear  that  the  whole 
damages  resulted  without  the  fault  of  the  plaintiff,  and  where  any  portion  of 
the  damages  occurred  from  the  least  fault  of  his,  he  cannot  recover. 

6w    City  not  Liable  for  Damages  Caused  by  Unusual  Rains. 

A  city  is  not  liable  for  damages  caused  by  such  unprecedented  rains  as  would 
not  be  provided  for  by  the  foresight  of  man,  and  as  c^uld  not  t>e  exi>ected  in 
the  usual  course  of  events. 

This  action  is  brought  to  recover  damages  for  the  overflow  of 
water  since  July  s,  i86i,  upon  the  premises  of  the  plaintiff,  situated  on 
Wayne  street,  caused  by  the  alleged  neglect  or  oversight  of  the  city  in 
grading  and  constructing  Wayne  street.     Damages  laid  at  $i,ooo. 

Charge  to  Jury. 

Haynes,  J. 

in  the  action  as  originally  brought  the  defendant  was  charged  with 
collecting  water  upon  lands  lying  cast  of  that  of  the  plaintiff,  and  by 
ditches  and  other  means  throwing  it  upon  his  land  so  as  to  overflow  it 
to  his  injury.  The  defendant  pleaded  a  deed  from  R.  W.  Steele  to  plain- 
tiff for  the  land  now  held  by  the  latter,  in  which  the  right  was  reserved  to 
Steele  to  collect  the  water  upon  his  and  adjoining  lands,  and  to  throw  it 
by  ditches  and  other  means  upon  the  land  conveyed,  with  a  provision 
requiring  the  plaintiff  to  receive  and  pass  off  the  same,  and  also  a  deed  of 
other  land  to  the  defendant,  including  the  privileged  so  reserved  to  said 
Steele.  This  upon  demurrer  was  held  a  suflicicnt  defense  to  the  cause  of 
action  as  stated.  The  plaintiff  then  amended  his  petition,  claiming  that 
although  the  defendant  had  the  right  to  flow  tlic  water  upon  his  land,  and 
he  was  required  to  pass  the  same  off ;  yet  the  defendant  had  no  right  to 
dam  ihe  same  upon  the  otlier  side  and  flow  it  back  upon  his  premises,  and 
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alleging  tliat  by  raising  the  grade  of  Wayne  street  on  the  west  of  defend- 
ant's land  and  making  no  sufficient  provision  for  the  passage  of  the  water 
across  said  street,  the  same  was  dammed  up  or  overflowed  1ms  land.  On 
motion  to  strike  out  amended  petition  as  presenting  a  new  and  different 
cause  of  action,  it  was  held  that  the  cause  of  action  was  the  overflowing 
of  plaintiflf's  land  by  water,  and  injury  thereby  caused  and  as  set  forth  in 
the  amended  petition  was  the  same  as  ni  the  original  petition. 

The  rights  and  obligations  of  the  city  and  other  proprietors  of  land 
are  the  same  as  those  of  adjoining  proprietors,  who  are  natural  persons. 
If  a  natural  stream  flows  across  the  land  of  one,  upon  that  of  another, 
the  latter  has  not  the  right  to  dam  it  upon  his  own  land,  so  as  to  cause  it 
lo  overflow  and  sprca<l  upon  that  of  the  former.  The  water,  it  appears, 
formerly  flowed  through,  and  from  the  plaintiff's  land,  across  and  over 
the  VVayncsville  road.  The  city  had  taken  possession  of  that  road  and 
made  it  a  street  of  the  city,  called  Wayne  street,  and  had  so  changed  and 
raised  the  grade,  as  to  prevent  the  water  from  passing  over  it.  It  became 
then  che  duty  of  the  city  to  provide  a  sufficient  way  for  the  water  under 
and  across  the  street,  and  having  acquired  the  right  to  flow  upon  the 
land  of  the  plaintiff,  more  water  than  naturally  flowed  there,  it  was  its 
duty  to  provide  sufficient  way  for  such  additional  quantities  of  water. 
Rut  rhe  plaintiff  or  grantor  had  diverted  the  stream  upon  his  land,  so  as 
to  throw  the  water  upon  the  street  at  a  point  different  from  that  at  which 
it  would  naturally  reach  it  which  is  claimed  to  be  the  principal  cause  of 
its  failure  to  pass  through  the  culvert  in  the  street  constructed  by  the 
city  for  its  passage.  The  plaintiff  had  no  right  to  divert  the  water  from 
its  naural  course,  and  change  the  point  of  its  delivery  upon  the  street 
without  the  consent  of  the  city.  But  if  the  city  acquiesced  in,  and  con- 
sented to  such  change,  and  consented  to  receive  the  water  at  such  new 
point,  it  was  still  its  duty  to  provide  a  passage  for  it  across  the  street. 
Such  consent  might  have  been  expressed  by 'action  of  the  city  council, 
or  by  its  recognition,  or  it  mav  be  inferred  from  the  acts  of  its  agents. 
Its  street  commissioner  and  engineers,  in  the  construction  of  ditches, 
gutters,  culverts,  etc.,  with  reference  to  the  channel  of  the  water. 

That  the  water  has  been  permitted  without  objection  to  be  delivered 
at  the  present  point  for  sevcnicm  or  eighteen  years,  furnishes  strong 
evidence  of  acquiescence  and  consent.  If  the  city  has  so  consented  and 
has  by  inartificiality  and  insufficiency  of  its  work  fniVd  to  furnish  a  way 
for  the  water  by  which  the  plaintiff  has  been  injured,  the  defendant  must 
respond  in  damages  if  by  reasonable  foresight  such  injury  could  have 
been  prevented.  But  if  the  injury  was  caused  by  unprecedented  rains 
and  floods  which  could  not  have  been  reasonably  anticipated  and  which 
human  foresight  would  not  have  sought  to  provide  against,  there  is  no 
liability  on  the  part  of  the  city.  Or,  if  the  plaintiff  by  failing  to  provide  a 
passage  for  the  water  through  his  land,  as  he  was  bound  to  do,  or  by 
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making  improper  ditches,  or  by  any  other  act  or  neglect  has  contributed 
to  the  overflow  of  water  and  materially  or  appreciably  to  the  injury  he  has 
sustained  he  cannot  recover.  The  damages  are  to  be  estimated  from 
the  actual  loss  and  inconvenience  which  the  plaintiff  has  sustained. 

The  jury  returned  a  verdict  of  $8oi  damages  for  the  plaintiff. 

Howard  &  Son,  for  plaintiff. 

D.  B.  Corwin  and  Wm.  Craighead,  contra. 


Justice  of  the  Peace — Judgments. 

[Montgomery  Common  Pleas.] 

Perry  Mover  v.  Eliza  Paw, 

L    Afftoavxt  in  Attachmknt  as  Bill  or  Particulars. 

In  an  action  in  attachment  before  a  jostice  of  the  peace,  no  btll  of  particnlan 
of  plaintiff's  demand  need  be  filed,  where  the  affidavit  for  attachment  states 
the  nature  and  amount  of  the  plaintiff's  claim. 

2.    Judgment  Without  Evidencb — Regular. 

In  an  action  before  a  justice  of  the  peace  it  is  not  error  for  the  justice  to  ren- 
der judgment  without  hearing  any  evidence,  when  the  defendant  is  present 
and  neither  required  evidence  to  be  Introduced,  nor  objected  to  the  rendition 
of  the  judgment  against  him. 

Petition  in  error  from  W.  H.  Sigman,  justice  of  the  peace. 

The  original  action  was  by  Mrs.  PafF  against  Moyer,  on  a  claim  for 
rent,  in  which  she  resorted  to  the  provisional  remedy  of  attachment.  On 
trial  day,  before  the  parties  appeared  before  the  justice  of  the  peace, 
Moyer  moved  to  discharge  the  attachment,  on  several  grounds  stated, 
which  motion  was  overruled ;  whereupon  defendant  Moyer  not  objecting, 
judgment  was  rendered  Against  him  for  $55  and  costs.  Moyer  under- 
took to  appeal  the  case,  but  did  not  succeed  in  getting  from  the  magistrate 
a  transcript  in  time  to  file  it  according  to  law ;  thereupon  Moyer  filed  his 
petition  in  error  in  the  court  of  common  pleas  to  reverse  the  judgment  of 
the  justice.  The  grounds  relied  on  are  that  plaintiff  below  filed  no  bill 
of  particulars  of  her  demand,  and  that  the  justice  rendered  judgment 
without  hearing  any  evidence. 

ElXIOTT.  J, 

The  object  of  the  bill  of  particulars  is  to  apprise  the  defendant  of  the 
nature  of  the  demand  against  him,  so  that  he  may  be  ready  with  his  proof 
to  meet  it.  No  special  form  of  bill  of  particulars  is  required  and  cenainty 
no  technical  rule  should  be  established  in  such  a  matter  governing  par- 
ties in  suits  before  justices. 

The  plaintiff  below  filed  her  affidavit  in  attachment,  at  the  same  time 
the  suit  was  commenced;  in  which  she  swears  that  the  claim  is  for  rent 
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due  her  from  Moyer,  amounting  to  $55.00;  that  the  same  is  just  and  un- 
paid. That  would  seem  to  be  sufficiently  definite,  to  apprise 
the  defendant  of  the  nature  of  the  claim  against  him,  and  may  well  be  re- 
garded as,  and  for,  a  bill  of  particulars. 

It  further  appears  that  defendant  was  present,  and  did  not  object  to 
the  absence  of  a  bill  of  particulars. 

As  to  the  second  ground  assigned  for  error,  it  is  sufficient  to  say  that 
the  defendant  was  present,  and  neither  required  evidence  to  be  intro- 
duced, nor  objected  to  the  rendition  of  the  judgment. 

Petition  in  error  dismissed. 

Clay,  for  plaintiff. 

Ndan,  for  defendant 


Taumah^  Roads. 

[Montgomery  Probate  Court] 

John  P.  Mum  ma  v.  George  Heikeil 

L    RioRT  TO  Township  Koadb. 

Under  the  act  of  March  80,  1865,  any  person  or  persons  for  the  convenience 
of  themselves  and  neighbors,  may  have  a  township  road  laid  out  from  the 
plantation  or  dwelling  place  of  any  person  or  persons,  or  from  any  mill,  or 
house  of  public  worship,  or  to  any  cemetery  or  burial  ground,  or  to  any  public 
road,  or  from  one  public  road  to  intersect  another. 

8.    Meaning  of  "Neighbobs"  as  used  in  Statttte. 

The  word  neighbors  in  the  sense  intended  by  the  statute  means  as  well  those 
having  to  visit  the  applicant  on  business  or  otherwise,  as  persons  living  along 
the  line  of  the  intended  road. 

S.    Such  Roads  Abe  Public  Highways. 

A  township  road  is  a  public  highway  and  in  the  establishment  of  such  roads, 
by  the  exercise  of  the  right  of  eminent  domain,  private  property  may  be  made 
subservient  to  public  welfare,  on  payment  of  a  compensation  therefor  in 
money. 

An  appeal  from  the  trustees  of  Harrison  township.  This  was  a  case 
under  the  statute,  providing  for  the  opening  of  township  roads : 

DWYER,  J. 

The  proceedings  in  this  case  have  been  instituted  under  the  statute 
passed  January  27,  1853,  and  the  amendments  thereto,  passed  April  8, 
1856,  March  4,  and  April  7,  1865,  pursuant  to  which  this  court  has  ac- 
quired jurisdiction  of  the  case. 

The  first  proposition  to  be  considered  by  the  court  is :  Does  the  stat- 
ute under  which  these  proceedings  are  brought,  authorize  the  opening  of 
such  a  road  as  is  asked  for  by  the  petitioner  in  this  case. 
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Section  30,  of  the  amended  act,  passed  March  4,  1865,  says  that  i ' 
any  person  or  persons  shall,  for  the  convenience  of  themselves  and  neigh 
bors,  wish  to  have  a  township  road  laid  out,  from  the  plantation  or  dwell 
ing  place  of  any  person  or  persons,  or  from  any  mill,  or  house  of  public 
worship,  or  to  any  cemetery  or  burial  ground,  or  to  any  public  road,  01 
from  one  public  road  to  intersect  another,  it  shall  be  lawful  for  such  per- 
son or  persons  to  petition  the  trustees  of  the  township,  etc. 

And  section  32,  of  the  amended  act  passed  April  7,  1865,  says,  after 
enumerating  certain  preliminary  proceedings  necessary  to  be  had  before 
the  laying  out  of  the  road,  **That  from  thenceforth  such  road  may  be  con- 
sidered a  private  or  township  road — subject  to  be  kept  open  and  in  repair 
at  the  expense  of  the  applicant  or  applicants  for  the  same ;  provided,  how- 
ever, that  any  township  road  which  commences  in  a  state,  turnpike, 
county  or  township  road,  and  passes  and  intersects  another  township, 
county,  turnpike  or  state  road,  shall  be  openel  and  kept  in  repair  by  the 
supervisors  in  whose  district  any  such  township  road  may  be  situated  in 
whole  or  in  part." 

It  is  evident  from  the  language  of  the  statute  that  there  are  two 
classes  of  township  roads  contemplated  by,  and  embraced  in.  its  provis- 
sions.  First — A  class  which  pass  and  intersect  other  township,  county, 
turnpike,  or  state  roads,  and  which  are  to  be  opened  and  kept  in  repair  by 
the  supervisors.  Second — A  class  which  do  not  pass  and  intersect  other 
township,  county,  turnpike,  or  state  road,  and  which  are  to  be  opened  and 
kept  in  repair  at  the  expense  of  the  applicant  or  applicants  for  the  same, 
and  which  would  embrace,  for  example,  a  road  laid  out  from  the  planta- 
tion or  dwelling  place  of  any  person  or  persons,  or  from  any  mill  or  house 
of  public  worship,  or  to  any  public  road — and  must  be  for  the  convenience 
of  the  applicant  or  applicants  for  the  same,  and  his  or  their  neighbors. 
The  road  petitioned  for  in  this  case  being  from  the  dwelling  of  John  P. 
Mumma  to  the  Covington  turnpike,  through  the  lands  of  Geo  Heikes  (if 
authorized  by  the  statute  at  all),  comes  under  the  second  class  before 
enumerated,  to  be  opened  and  kept  in  repair  at  the  expense  of  the  appli- 
cant or  applicants  for  the  same. 

But  here  it  is  claimed  by  counsel  that  the  propesed  road  is  not  neces- 
sary for  public  use,  but  merely  for  the  private  convenience  of  Mumma, 
and  is  not  such  an  appropriation  to  public  use  as  the  constitution  contem- 
plates. In  determining  this  question  the  court  must  be  satisfied  by  proof 
that  the  contemplated  road  is  necessary  for  the  convenience  of  the  appli- 
cant and  his  neighlx)rs. 

What  does  the  proof  in  the  case  show?  The  trustees  of  Harrison 
township  appointed  viewers — ^they  were  instructed  that  they  had  the 
right,  under  the  law,  to  report  for  or  against  the  opening  of  the  road. 
They  reported  in  favor  of  opening  it,  and  in  their  examination  in  this 
court,  they  stated,  as  did  all  the  witnesses  for  Mumma,  that  the  road  is 
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necessary  for  the  applicant,  and  his  neighbors,  and  that  his  present  outlet 
to  the  turnpike  is  inconvenient. 

As  the  statute  authorizes  the  opening  of  a  township  road,  from  a 
man's  dwelHng  to  a  state,  turnpike,  county  or  township  road,  if  for  the 
convenience  of  the  applicant  and  his  neighbors,  it  is  proper  to  understand 
what  this  convenience  of  a  man  and  his  neighbors  means. 

First.  Then  as  to  the  convenience  of  the  applicant.  Every  witness 
on  the  stand,  including  the  applicant  and  remonstrant,  Heikes,  testified 
that  the  proposed  road  would  be  for  the  convenience  of  Mumma. 

Second.  As  to  what  constitutes  the  convenience  of  his  neighbors. 
This  court  holds  that  the  word  neighbors,  in  the  sense  intended  by  the 
statute,  means  as  well  those  having  to  visit  the  applicant  on  business  or 
otherwise,  as  persons  living  along  the  line  of  the  intended  road.  And  in 
tlie  sense  that  it  embraces  those  having  to  visit  the  applicant  on  business 
or  pleasure,  all  of  his  witnesses  examined  in  the  case  testified  to  its  neces- 
sity. If  the  convenience  of  neighbors  has  reference  only  to  those  living 
along  the  line  of  the  intended  road,  it  would  make  no  difference  how  bad 
or  inconvenient  a  road  the  applicant  was  compelled  to  use  or  travel  over, 
or  how  difficult  it  would  be  for  him  to  reach  a  state,  turnpike,  county,  or 
township  road,  he  would  not  be  entitled  to  a  road  unless  neighbors  living 
along  the  intended  line  of  it  were  to  be  convenienced  by  it — such  con- 
struction of  the  statute,  the  court  holds  as  entirely  untenable.  It  is 
claimed  by  counsel  that  the  opening  of  this  road  will  injure  the  conven- 
ient use  of  the  remainder  of  remonstrant's  land — ^as  by  depriving  his 
cattle  of  easy  access  to  water,  etc.  The  argument  can  with  greater  reason 
be  used  against  a  railroad  company.  You  have  a  costly  residence  with 
grounds  embelished  with  the  greatest  care,  a  fine  bam,  and  perhaps  in  ad- 
dition, your  stock  water  may  be  near  the  Hne  of  the  road.  Yet,  notwith- 
standing all  this,  you  cannot  stay  the  iron  horse — he  comes  puffing  by 
your  dwelling,  by  your  barn,  by  your  stock  water,  endangering  the  lives 
of  your  family  and  the  safety  of  your  property,  and  yet  you  are  powerless 
to  prevent  it,  because  the  state  by  virtue  of  its  right  of  eminent  domain  in 
your  property  gives  them  authority  to  do  so.  The  court  holds  then, 
that  the  road  asked  for  by  the  petitioner  in  this  case,  is  a  township  road 
within  the  contemplation  of  the  statute.  But  is  the  statute  constitutional  ? 
On  this  point  we  will  cite  Bramble  v.  Ferris,  5  O.  S.,  109 — which  the 
court  holds  is  a  complete  answer  to  the  question. 

In  that  case  Bramble  petitioned  the  trustees  of  Columbia  township 
establish  a  road  from  the  south  line  of  his  farm,  on  which  he  lived. 
Southerly  through  the  lands  of  the  heirs  of  Joseph  Ferris,  deceased,  to  in- 
tersect the  turnpike.  The  petition  was  signed  by  Bramble  alone.  Coun- 
sel conteded  that  it  was  a  private  way  for  the  use  of  Bramble  alone,  and 
therefore,  a  taking  of  private  property  for  private  uses.  On  this  the  court 
held  that  a  township  road  in  this  state  is  a  public  highway,  subject  to  the 
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use  of  all  having  occasion  to  travel  it,  and  may  be  highly  necessary  to 
enable  the  person  or  persons  most  immediately  and  directly  interestd  in 
it  to  discharge  properly  and  without  trespassing  upon  their  neighbors 
premises  many  of  the  pubh'c  duties,  enjoined  upon  them  as  citizens  of  the 
state.  In  the  establishment  of  such  roads,  therefore,  by  the  right  of  em- 
inent domain,  private  property  may  be  made  subservient  to  the  public 
welfare  on  the  payment  of  a  compensation,  therefore  in  money. 

The  opening  of  the  road  is  therefore  ordered  by  the  court  as  asked 
tor  in  the  petition,  upon  Mumma  complying  with  the  statute  on  his 
part ;  and  if  desired  by  either  party,  a  jury  will  be  impaneled  to  assess  the 
remonstrant's  damages. 

Houk  &  McMahon,  for  plaintiff, 

Odlin^  contra. 


Jurisdiction — Justice  of  the  Peace— Judicial  Sales* 

[Superior  Court  of  Montgomery  County.] 

John  Neiderman  v.  Mitchell  and  Ross. 

1.  Jttbisdiction  of  Justice  of  the  Peace. 

Under  the  watercraft  Jaw  a  Justice  of  the  peace  han  uo  jurisdiction  of  claimi 
amounting  to  over  $100. 

2.  Action  Lies  Against  Boat  and  Boat  Owner  fob  Suppubs. 

Under  the  watercraft  law  a  creditor  has  not  only  a  right  of  action  against  the 
owner  of  a  boat  for  supplies  furnished,  services  rendered,  etc.,  but  may  proceed 
against  the  boat  itself. 

8.    A  Sale  of  Boat  Undeb  Justice  Obdeb  Must  be  Advebtissd  fob  Ten  Days. 

A  sale  of  a  boat  under  an  order  of  sale  issued  by  a  justice  ef  the  peace  under 
a  judgment  rendered  in  a  proceeding  under  the  watercraft  law,  must  be  ad- 
vertised for  ten  days. 

4.  Want  of  Jubisdigtion  Cannot  be  Waived. 

The  want  of  jurisdiction  cannot  be  waived  by  the  parties  to  a  suit. 

5.  Justice  and  Gonstabub  abb  Liable  to  Pubohase  at  Judicial  Sale  fob  Mis- 
bepresentations  as  to  Condition  of  Titles,  if  Pubchaseb  Was  Ignobant 
Thereof. 

Where  a  purchaser  at  a  judicial  sale  is  deceived  by  a  justice  of  the  peace  and 
a  constable,  who  conceal  from  him  the  facts  that  there  were  other  claims 
against  the  property  purchased,  and  that  the  proceedings  are  not  regular 
which  they  well  know;  and  the  purchaser  believes  that  he  is  buying  the  prop- 
erty under  regular  judicial  proceedings,  he  is  entitled  to  recover.  But  if 
the  purchaser  knows  that  the  proceedings  are  not  regular;  that  rhe  justice 
had  no  jurisdiction  of  the  action,  and  he  is  informed  of  the  other  claims 
against  the  property  at  the  time  of  the  sale,  or  at  any  time  before  the  money 
is  paid  over,  and  yet  buys  the' property,  he  cannot  recover. 

The  facts  out  of  which  tliis  grew,  are  as  follows :  Webb  was  the 
owner  of  the  canal  boat  "Logansport,"  and  Walters  was  captain,  who  had 
due  him  from  Webb  for  services  rendered  as  captain,  $173.    Walters 
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wanted  his  money,  but  Webb  was  unable  to  pay  him.  Suit  was  brought 
under  the  water  craft  law,  against  the  boat.  They  then  went  before 
Justice  Mitchell,  and  by  written  agreements,  waived  the  objection  to  the 
want  of  jurisdiction,  and  consented  that  the  boat  might  be  sold  by  the 
constable  in  four  days'  time.  It  was  sold  at  tthe  time  agreed  upon,  and 
John  Neiderman  became  the  purchaser  and  received  a  constable's  deed ; 
subsequently  at  Defiance,  O.,  the  boat  was  seized  for  claims,  which  had 
accrued  against  it  prior  to  the  sale,  and  Neiderman  was  obliged  to  pay 
the  debts,  amounting  to  $262.81. 

The  petition  sets  forth,  that  Mitchell  was  a  justice  of  the  peace,  and 
Ross,  constable,  on  August  10, 1865.  That  Walters  on  that  day,  filed  with 
Mitchell  his  bill  of  particulars,  claiming  against  the  canal  boat  $173,  for 
services  rendered  as  captain ;  that  Mitchell  issued  his  warrant  to  Ross  to 
seize  the  boat,  which  was  done ;  that  he  rendered  a  judgment  for  the 
amount  on  the  same  day,  and  issued  an  order  of  sale  to  Ross  to  sell  the 
boat  at  public  sale  on  August  14 ;  that  the  sale  was  advertised  only  four 
days ;  and  that  at  the  time  appointed,  Ross  sold  the  boat  to  the  plaintiff 
for  $550,  and  made  him  a  deed  for  the  boat ;  subsequently  at  Defiance, 
Ohio,  the  boat  was  seized,  by  virtue  of  legal  proceedings  against  the  boat, 
to  satisfy  divers  debts  against  her ;  the  same  being  liens  against  her  at  the 
time  and  before  the  sale  to  the  plaintiff;  that  the  claims  and  expenses 
to  release  the  boat  amounted  to  $262.81 ;  that  at  the  time  of  the  seizure 
he  notified  the  defendants  and  desired  them  to  defend  said  actions,  which 
they  refused  to  do;  that  he,  the  plaintiff,  did  not  know  there  were  any 
other  claims  against  the  boat  at  the  time  he  purchased  it ;  that  he  supposed 
he  was  buying  her  clear  and  unincumbered ;  that  the  defendants  knew  at 
the  time  of  said  sale  that  there  were  other  claims  against  the  boat,  but  con- 
cealed the  fact  from  the  plaintiff ;  the  plaintiff  did  not  know  that  the  pro- 
ceedings were  irregular,  but  that  both  defendants  knew  it,  and  concealed 
it  from  him,  and  asks  judgment  for  $260,  and  interest  from  September  i, 
1865. 

The  defendants  for  answer  say,  that  all  the  irregularities  and  defects 
complained  of  by  the  plaintiff  were  known  by  him  and  Webb,  and  Walters 
who  was  pressing  his  claim,  and  the  irregularities  were  waived  by  them ; 
that  Mitchell  was  requested  by  Webb  to  issue  an  order  for  the  sale  of  the 
boat,  and  Ross  requested  to  sell  it.  That  they  know  nothing  of  any  claims 
against  the  boat,  except  that  at  the  time  of  the  sale,  Webb  informed 
Neiderman  that  there  were  claims  on  the  boat,  and  what  they  amounted 
to ;  and  agreed  with  the  plaintiff  that  he  should  buy  the  boat,  and  that  if 
he  would  do  so,  he,  Webb,  would  assume  and  pay  off  all  the  claims  against 
the  boat,  to  which  Neiderman  assented,  and  agreed  to  look  to  Webb  to 
pay  off  all  the  claims.  They  deny  all  carelessness  and  negligence,  and 
aver  that  they  acted  in  good  faith. 

18  Mont 
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Haynes,  J. 

Under  the  water  craft  law  a  justice  of  the  peace  had  no  jurisdiction 
over  claims  amounting  to  over  $ioo.  That,  under  that  law  a  creditor 
had  not  only  a  right  of  action  against  the  owner  of  the  boat  for  supplies 
furnished,  services  rendered,  etc.,  but  might  proceed  against  the  boat 
itself.  That  the  boat  must  be  advertised  for  sale  for  ten  days.  The  want 
of  jurisdiction  could  not  be  waived  by  the  parties.  If  Neiderman,  when 
he  bought  the  boat,  was  deceived  and  believed  that  he  was  buying  it 
under  regular  judicial  proceedings,  and  acted  upon  that  belief,  he  is  en- 
titled to  recover.  But  if  he  knew  that  the  proceedings  were  not  regular; 
that  the  justice  had  no  jurisdiction  of  the  action,  and  was  informed  of 
these  other  claims  against  the  boat  at  the  time  of  the  sale,  or  at  any  time 
before  the  money  was  paid  over,  and  yet  bought  the  boat,  he  could  not 
recover. 

The  jury  after  a  short  absence  returned  a  verdict  for  the  defendants 

Craighead  &  Munger,  for  plaintiff. 

Conover  &  Craighead,  and  John  Howard  &  Son,  for  defense. 


Pleading. 

[Montgomery  Common  Pleas,  April  Term,  1869.] 

John  Neiderman  v.  John  Gengnage. 

Amended  Answer  Containing  Different  Averments  Considered  De  Novo. 

Where  a  preoeding  judge  has  passed  upon  a  question  raised  In  a  case  at  a  for- 
mer term,  a  succeeding  judge  in  the  same  court  will  not  reviev/  the  proceeding 
of  the  former  judge  and  make  a  ruling  on  the  same  question.  But  where  in 
an  amended  answer  there  are  diflferent  averments  from  that  in  the  answer 
passed  upon  by  the  former  judge,  such  succeeding  judge  will  consider  the 
whole  question  dc  novo. 

On  appeal.  The  petition  sets  forth  that  on  the  28th  day  of  August, 
1866,  the  defendant  being  in  possession  of  certain  real  property  in  Har- 
rison township,  valuable  as  a  business  stand,  represented  to  the  plain- 
tiff that  he,  the  defendant,  had  leased  the  same  from  the  owner  therof, 
for  the  term  of  one  year  from  the  28th  of  August,  1866.  with  the  privi- 
lege of  the  years,  and  that  he  had  the  right  to  assign  and  transfer  his 
rights  under  the  lease;  that  relying  on  these  representations  made  to 
him  by  the  defendant,  and  believing  them  to  be  true,  and  supposing 
that  the  defendant  had  all  of  the  rights,  in,  to  and  over  the  premises, 
he,  the  plaintiff,  bought  from  the  defendant,  and  defendant  transferred 
to  the  plaintiff  all  of  his  rights  in  the  property,  representing  them  to  he 
as  above  stated;  that  at  said  date  as  a  consideration  for  the  transfer 
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of  all  of  defendant's  rights,  and  for  certain  personal  property,  being 
then  in  said  house,  and  belonging  to  the  defendant,  but  of  little  value, 
the  plaintiff  paid  to  defendant  $300;  that  the  representation  made  to 
the  plaintiflf  l)y  the  defendant  at  the  time  of  the  sale  were  false  and 
fraudulent,  and  that  the  defendant  well  knew  the  same;  that  soon  after 
the  purchase  plaintiff  moved  into  the  property  with  the  intentisn  of 
using  and  occuping  the  same  during  the  continuance  of  the  lease,  but 
soon  afterwards  he  was  evicted  by  an  action  at  law  brought  by  the 
owner  of  the  premises  against  the  plaintiff ;  and  further  that  at  the  time 
of  the  sale  the  defendant  had  no  right  to  sell  or  transfer  his  rights  in 
the  property,  and  that  by  the  sale  the  rights  of  the  defendant  10  the 
property  were  wholly  forfeited,  and  defendant  well  knew  that  he  had 
no  right  to  transfer  his  rights  therein ;  that  the  plaintiff  notified  the 
defendant  of  the  action  of  ejectment,  but  he  wholly  neglected  to  attend 
to  the  action  to  defend  the  same  or  do  anything  in  behalf  of  the  plain- 
tiff for  his  protection. 

Damages  laid  at  $300  for  which  plintiff  asks  judgment. 

The  defendant,  for  a  third  amended  answer,  denies  that  the  per- 
sonal property  sold  by  him  was  of  little  value,  and  avers  that  the  same 
was  worth  $300;  he  denies  that  an  ejectment  was  prosecuted  against 
the  plaintiff  by  the  owner  of  the  real  estate ;  he  denies  being  notified  of 
the  action;  he  denies  that  he  had  no  right  to  transfer  his  right  in  and 
to  said  real  estate ;  and  he  denies  that  the  plaintiff  by  an  action  at  law 
was  evicted  from  the  premises;  he  denies  the  fraud  and  misrepresenta- 
tions, and  that  the  plaintiff  has  sustained  any  damage. 

Second — That  the  possession  of  the  premises  in  reference  to  the 
lease  of  which  it  is  charged  that  false  and  fraudulent  representations 
were  made  by  the  defendant,  was  sought  and  obtained  by  the  plaintiff, 
for  the  purpose  of  being  used,  and  that  said  premises  were  used  by  the 
plaintiff,  as  a  place  of  public  resort,  for  the  sale  of  intoxicating  liquors 
to  be  drank  upon  the  premises,  contrary  to  the  statute,  and  that  the 
purpose  in  so  seeking  and  obtaining  possession  of  the  premises  was 
known  to  the  defendant. 

The  plaintiff  files  a  motion  to  strike  the  second  defense  of  the  third 
amended  answer,  because  it  is  the  same  in  substance  and  legal  effect 
as  the  first  defense  in  the  seconfl  amended  answer  of  defendant,  to  which 
this  court  at  a  former  term  su.'^iained  a  general  demurrer. 

Counsel  for  plaint IfT  files  liis  motion  in  this  case,  to  strike  out  the 
second  count  m  the  third  amended  answer  of  defendant.  Because  in 
legal  effect  it  is  the  same  as  was  passed  upon  by  Judge  Gilmore,  dur- 
ing the  last  term  of  this  court,  and  the  same  subject  matter  being  here- 
tofore stricken  out  by  this  court,  the  present  judge  will  not  now  re- 
view the  proceedings  of  the  former  judge,  and  make  a  ruling  on  the  same 
question.     Uut  in  this  third  amended  answer,  there  are  different  aver- 
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tnents  from  that  in  the  first  and  second  answers,  which  I  think  make 
the  question  raised  in  the  motion  to  strike  out  different  from  that  in  the 
former  answers;  and  the  ruling  of  this  court  on  the  third  answer  does 
not  in  legal  effect,  interfere  with  the  ruling  of  the  courc  heretofore  made 
on  the  first  and  second  answers.  The  motion  is  therefore  overruled— 
whereupon  the  plaintiff  took  leave  to  file  a  demurrer, 

Craighead  &  Munger,  for  plaintiff. 

Corwin  &  Craighead,  contra. 


WatercrafL 

[Montiromery  Superior  Court,  June,  1866.] 

Neiderman  v.  Mitchelu 

L     JUDQlfENT  Von>  >t>R  WAITT  of  JURISDICTIOir. 

A  judgment  against  a  boat  for  $173,  rendered  by  a  Justice  of  the  peace  note 
the  watercraft  law,  is  void,  and  the  justice  issuing  execution  thereon,  and  the 
constable  in  serving  it  are  jointly  liable  in  damages  to  the  purchaser  of  inch 
boat  at  constable's  sale. 

2.    Rule  of  Caveat  Emftob  Does  not  Apply. 

Where  a  judgment  in  such  case  is  void,  the  rule  of  coi7ea<  emptor  does  not  applyt 
as  under  that  rule  the  purchaser  is  only  bound  to  look  to  the  title  of  the  prop- 
erty purchased,  and  not  to  the  officer's  authority  to  sell. 

This  case  came  up  on  demurrer  to  petition.  The  petition  avers 
that  Mitchell  was  a  justice  and  Ross  a  constable,  Mitchell  issued  a  war- 
rant under  the  water  craft  law  against  the  canal  boat  Logansport,  and 
afterwards  rendered  a  judgment  against  the  boat  for  $173,  and  issued  an 
execution  to  Ross  upon  which  he  sold  the  boat  to  the  plaintiff  for  $5S0, 
having  given  but  four  days'  notice  of  the  sale.  Subsequently  other  ci*cd- 
itors,  treating  the  above  judgment  and  sale  as  a  nullity,  sued  out  war- 
rants and  plaintiff  was  compelled  to  pay  a  large  sum  to  divest  the  boat 
of  their  claims,  for  which  amount  he  seeks  to  recover  in  damages  against 
the  defndant. 

Haynes,  J. 

There  is  no  doubt  that  the  judgment  was  a  nullity,  and  all  proceed- 
ings thereunder.  The  law  gave  the  magistrate  jurisdiction  in  such  cases 
only  where  the  claim  did  not  exceed  $100,  and  the  law  extending  their 
jurisdiction  generally  to  $300  did  not  effect  this  statute.  The  judgmem 
being  void,  the  execution  thereon  was  no  protection  to  the  constable 
and  gave  him  no  authority  to  sell.  It  was  claimed  that  the  rule  of  caveai 
emptor  applied.  In  general  the  purchaser  at  a  constable's  sale  was 
bound  to  inquire  as  to  the  title  to  the  property  and  purchased  at  his 
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peril,  but  was  not  bound  to  inquire  as  to  the  officer's  autliority  to  make 
the  sale.  The  sale  having  been  made  without  authority  was  a  wrongful 
act  of  the  defendants  to  the  plaintiff  for  which  he  had  the  right  to 
cover,  and  the  parties  were  properly  jonied  as  defendants. 

Demurrer  overruled. 

Craighead  &  Munger,  for  plaintiff. 

Conover  &  Craighead  and  Lovell,  contnu 


Bills  and  Ifotea. 

[Montgomery  Superior  Court.] 

F.  S.  Nbwcomisr  v.  James  Holungworth. 

1.      INDOBSEMENT  OF   NOTB  TRANSFERS   TITLE,   AND   RENDERS   InOORSER  LIABUB  lt» 

Maker's  Default. 

The  indorsement  of  a  negotlaole  promissory  note  in  blank  implies  that  the  indorser 
thereby  transfers  all  his  interest  in  it;  and  that  upon  proper  demand  and  no- 
tice, he  will  be  liable  to  the  holder  for  the  maker's  default. 

2.    Indorsement  "Wrrn  Reoodbse"  not  Waiver  of  Demand  and  Notice. 

Where  such  indorsement  is  not  in  blank,  but  states  "with  recourse*'  on  th«  en- 
dorser, such  endorsement  does  not  waive  demand  and  notice. 

Suit  is  brought  upon  a  promissory  note,  a  copy  of  which  is  as 
follows : 

"$iSO. 

Dayton,  O.,  January  24,  1861. 

Four  months  after  date,  we,  or  either  of  us,  promise  to  pay  Daniel 
Molar  one  hundred  and  fifty  dollars,  with  ten  per  cent,  interest  for  value 
received. 

(Seal.) 

Jos.  HolHngsworth, 
A.  W.  Cooper, 
P.  Deardoff. 

Indorsed. 

For  value  received,  I  assign  the  within  note  to  Eleazor  Coffin,  with 
recourse  on  me. 

David  Molar. 
March  2d,  1861." 

The  petition  contains  no  averment  of  demand  upon  the  makers  and 
notice  to  Molar  on  the  third  day  of  grace,  but  it  is  claimed  that  by  virtue 
of  the  terms  of  the  above  indorsement,  he  is  liable  without  such  demand, 
and  notice  as  guarantor.    Molar  demurs  to  the  petition. 
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IX>WE,  J. 

When  the  payer  of  a  note  places  his  name  upon  the  back  of  it  in 
blank,  the  law  ordinarily  implies  two  things  therefrom.  First,  that  he 
thereby  transfers  all  his  interest  in  it ;  second,  that  upon  proper  demand 
and  notice  he  will  be  liable  to  the  holder  for  the  maker's  default.  In- 
stead of  leaving  this  contract  to  be  implied,  Molar  saw  fit,  by  his  indorse- 
ment, to  put  it  in  writing.  I  would  not  feel  authorized  to  extend  an  in- 
dorser*s  liability  beyond  that  which  the  law  implies,  except  upon  a  clear 
manifestation  of  his  intent  to  assume  such  extraordinary  liability.  It 
is  not  unreasonable  to  suppose  that  the  idea  of  an  indorsement,  without 
recourse,  was  in  Molar's  mind,  and  that  he  simply  intended  to  negative 
the  idea  that  such  was  the  indorsement  that  he  was  making.  The  fact 
that  he  has  expressly  and  in  writing  assumed  the  liability  the  law,  by 
implication,  imposes  upon  him,  is  not  to  be  understood  or  construed  as 
the  making  of  another  and  a  diflPerent  contract.  In  Dowd  v.  Aaron,  the 
Supreme  Court  of  South  Carolina  held  that  "the  indorsement  of  a  note 
in  the  words,  *I  indorse  the  within  note  to  J.  R.  unconditionally,*  does 
not  dispense  with  the  necessity  of  proving  due  diligence  by  demand  on 
the  maker,  and  notice  to  the  indorser."  (2  Hill,  531.)  This  would  seem 
to  be  a  stronger  case  than  ours.  If  one  who  "indorses  a  note  uncondi- 
tionally" does  not  waive  demand  and  notice,  certainly  such  a  waiver  can- 
not be  implied  against  one  who  simply  indorses  "with  recourse  on  me.*' 
Such  language  means  simply  that  upon  a  compliance  by  the  holder  with 
the  conditions  upon  which  an  indorser's  liability  depends^  he  may  ex- 
pect such  indorser  to  respond. 

Demurrer  to  petition  sustained. 

Gunckel  &  Rowe,  for  plaintiff. 

Jordan,  for  defendant. 


JuHsdictioa, 

[Montgomery  Superior  Court,  November,  1808.] 

J.  Norman  v.  Benjamin  C.  Whittaker. 

1.  A  Witness  Going  to  Court  in  Another  County  Cannot  be  Sued. 

Under  sec.  329  of  the  code,  a  witness  is  not  liable  to  be  sued  while  goin^  to,  r»- 
turning  from  or  attending  court  in  obedience  to  a  subpoena,  in  a  county  where 
he  does  not  reside. 

2.  Act  of  1831,  Rkferrinq  to  Witnesses  Was  not  Repealed. 

The  act  of  1831,  in  reference  to  witnesses,  was  not  repealed,  nor  is  it  inconaie- 
tent  with  this  section,  and  this  section  of  the  code  applies  to  attendance  upon 
criminal  as  well  as  civil  actions. 

Motion  by  defendant  to  dismiss  the  action  for  want  of  jurisdiction. 
The  defendant  is  a  resident  of  Butler  county  and  while  in  this  county 
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as  a  witness  upon  a  criminal  prosecution,  under  a  subpoena  from  the 
mayor  of  Dayton,  was  served  with  summons. 

Haynes,  J. 

Under  section  329  of  the  code,  a  witness  is  not  liable  to  be  sued 
while  going,  returning  or  attending  in  obedience  to  a  subpoena,  in  a 
county  where  he  does  not  reside,  and  that  service  of  summons  in  such 
a  way  is  not  legal.  That  a  person  could  not  be  served  in  this  county 
unless  he  was  here  voluntarily,  and  not  in  obedience  to  a  subpoena  which 
he  was  bound  to  obey.  The  act  of  183 1,  in  reference  to  witnesses,  was 
not  repealed,  or  inconsistent  with  this  section,  and  this  section  of  the  code 
applied  to  attendance  upon  criminal  as  well  as  civil  actions. 

Motion  sustained  an  service  dismissed  for  want  of  jurisdiction. 

Counsel  for  plaintiff  excepted  to  the  ruling  of  the  court. 

C.  L.  Vallandigham,  for  plaintiff. 


Contract. 

[Montgomery  Superior  Court,  February  Term,  1872.] 

Robert  Ogdbn  v.  Wiluam  D.  Bickham. 

1.  On  Abandoning  Contbact  Afteb  Pabt  Pebforhancx  Notiiing  can  bb  Rb* 

COVERED. 

In  an  action  for  the  balance  claimed  to  be  due  upon  a  statement  of  accounts 
between  the  plaintiff  and  defendant,  where  the  chief  controversy  between 
the  parties  is  whether  the  plaintiff  has  performed  his  contract  to  furnish  a 
steam  heating  apparatus  for  defendant's  building;  if  the  work  was  done  ac- 
cording to  the  contract,  he  was  entitled  to  recover  the  contract  price;  but  if 
after  party  performance  he  abandoned  the  job  without  legal  cause  and  without 
the  defendant's  consent,  or  his  acceptance  of  the  work  unfinished,  he  cannot  re- 
cover anything 

2.  One   Imperfectlt   Performing  Contract  icat  be  Entitled  to   Pro   Rata 
Amount. 

Where  in  such  case  all  the  work  was  done,  but  in  an  unworkmanlike  and  im- 
perfect manner,  the  plaintiff  cannot  recover  the  contract  price,  but  may  l>e 
allowed  whatever  the  labor  and  materials  furnished  were  reasonably  worth 
to  the  defendant,  making  all  reasonable  deductions  and  allowances. 

The  plaintiflF  asks  a  judgment  against  the  defendant  for  $236.59, 
with  interest  from  the  23d  of  March,  1869,  balance  due  as  he  claimed 
upon  a  statement  of  accounts  between  him  and  defendant.  The  defend- 
ant admitted  an  indebtedness  of  $69.18  but  claimed  an  offset  of  $259.76, 
and  asked  judgment  for  whatever  the  jury  should  find  to  be  due. 

The  chief  controversy  between  the  parties  was  as  to  whether  the 
plaintiff  had  performed  his  contract  to  furnish  a  steam  heating  appara- 
tus for  the  Journal  building,  the  terms  of  the  agreement  requiring  that 
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the  work  should  be  done  in  a  complete  workmanlike  manner,  so  that 
the  apparatus  should  work  "thorough  and  satisfactorily/'  and  that  every- 
thing necessary  to  a  perfect  job  should  be  done. 

Charge  to  jury. 

Lowe,  J. 

If  the  work  was  done  according  to  the  contract,  the  plaintiff  was 
entitled  to  recover  the  contract  price.  If,  after  part  performance,  Ogden 
abandoned  the  job  without  legal  cause,  and  without  Bickham's  con- 
sent, or  his  acceptance  of  the  work  unfinished,  there  can  be  no  recov- 
ery for  the  value  of  the  part  of  the  work  done,  and  materials  furnished. 

If  all  the  work  was  done,  but  in  an  unworkmanlike  and  imperfect 
manner,  the  plaintiff  cannot  recover  the  contract  price,  but  may  be  al- 
lowed whatever  the  labor  and  materials  furnished  were  reasonably 
worth  to  the  defendant,  making  him  all  reasonable  deductions  and  al- 
lowances. 

Verdict  for  plaintiff  for  $1143, 

W.  H.  Belville,  for  plaintiff. 

E.  S.  Young,  for  defendant. 


Officer — Injunction. 

[Montgomery  Saperior  Court] 

Patrick  O'Connell  v.  James  Boyli{» 

1.  Equitt  no  Power  to  try  Right  to  OFncE  bt  Injunction. 

A  court  of  equity  has  no  power  to  determine  the  right  or  title  of  parties  to  an 
office  by  allowing  or  refusing  an  injunction. 

2.  Party  in  Possession  of  Office  cannot  have  Claivant  Enjoined. 

A  party  in  possession  of  an  office,  is  not  to  be  protected  against  a  rival  claimant 
by  injunction  or  other  process  in  a  court  of  equity. 

8.    Municipal  Officer*s  Bonds  must  be  Approved  bt  Council. 

Persons  appointed  to  a  municipal  office  by  lawful  authority  can  claim  no  right 
to  exercise  the  duties  thereof  until  their  bonds  have  been  approved  by  tiM 
council. 

4.    Council  Compelled  bt  Mandamus  to  Approve  Bonds. 

Where  council  wrongfully  refuses  to  accept  and  approve  bonds  of  officers  duly 
appointed  it  may  be  compelled  by  mandamus  to  accept  and  approve  soeh 
bonds. 

The  cases  of  Patrick  O'Connell  v.  James  Boyle,  and  Amos  Clark  ▼• 
John  U.  Kreidler,  in  which  temporary  injunctions  were  allowed  some- 
time since,  came  up  before  the  court  upon  motion  to  dissolve  the  injunc- 
tion, and  were  argued  by  Messrs.  Houk  and  Vallandigham  for  the  motioii» 
and  D.  B.  Cor^^in,  contra. 
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There  are  but  two  modes  by  which  the  title  to  an  oflSce  as  between 
rival  claimants  under  color  of  title,  can  be  determined ;  by  quo  warranto 
in  a  proper  case,  and  by  mandamus  in  a  case  in  which  that  is  a  proper 
remedy.  A  court  of  equity  has  no  power  to  determine  the  rights  of 
parties  by  allowmg  or  refusing  an  injunction.  I  shall  not  therefore  un- 
dertake to  determine,  and  shall  not  even  consider  the  questions  which 
have  been  raised  and  argued,  as  to  the  real  title  of  the  several  parties  in 
controversy.  I  do  not  undertake  to  decide  whether  the  law  of  May  6, 
1869,  is  repealed  by  that  of  May  7,  or  is  still  in  force,  and  to  be  con- 
strued in  connection  with  the  latter.  The  rule  conteded  for  by 
counsel,  and  adopted  by  Judge  Munger,  that  if  the  two  can  be  con- 
strued together,  effect  should  be  given  to  both,  is  undoubted  by  the  true 
one.  I  have  given  no  such  examination  to  these  laws  as  to  be  able  to  say 
whether  they  can  be  so  construed  together  or  not.  It  is  not  necessary  or 
proper  for  me  to  decide  whether  the  captain  and  lieutenants  of  police  ap- 
pointed under  the  ordinance  of  the  city  council,  passed  in  pursuance  of 
the  law  of  1868,  are  or  are  not  entitled  to  hold  their  offices  until  a  captain 
and  lieutenants  are  appointed  under  the  law  of  May  6th,  or  that  of  May 
7th,  1869.  Much  doubt.  I  am  informed,  is  entertained  with  regard  to 
this  question,  and  I  am  not  prepared  to  say  that  it  is  not  a  question  of 
grave  doubt. 

The  question  presented  to  me  upon  this  petition,  and  by  the  ap- 
plication for  an  injunction,  was  whether  one  person  being  and  having 
for  months  been  in  the  possession  and  exercise  of  a  public  ofhce,  with 
claim  and  color  of  title  thereto,  could  not  only  prevent  injury  to  his 
own  rights  and  interests  but  injury  to  the  public  peace  through  strife, 
confusion  and  disorder  in  the  administration  of  the  laws,  have  an  in- 
junction to  restrain  another  person  claiming  the  bame  office,  under  color 
of  title,  from  thrusting  himself,  by  force,  into  the  same,  and  interfering 
with  the  exericse  thereof.  After  much  hesitation,  I  deemed  it  proper  in 
the  case  made  by  the  petition  to  allow  a  temporary  injunction  anticipat- 
ing a  motion  to  dissolve,  which  would  afford  opportunity  for  fuller  argu- 
ment and  consideration. 

It  is  clear  upon  principle  and  authority  that  injunction  cannot  be 
allowed  against  one  exercising  an  office  under  claim  01  title  to  restrain 
such  exercise.  After  careful  consideration  and  examination  of  author- 
ities, I  have  come  to  the  decided  conclusion  that  the  party  m  possession 
is  not  to  be  protected  against  a  rival  claimant  by  the  same  process,  and 
that  the  case  cannt  be  reached  in  a  court  of  equity  by  any  form  of  in- 
junction or  other  process. 

In  this  case  O'Connell  &  Kreidler  have  color  of  title  as  holding 
over  until  their  successors  shall  not  only  be  legally  appointed  but  le- 
gally qualiiied.    I  do  not  at  present  see  upon  what  sufficient  ground 
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Boyle  &  Clark  can  claim  to  exercise  the  offices  to  vvliich  they  were  ap- 
pointed by  the  marshal,  their  bonds  not  having  been  approved  by  the 
council,  but  rejected  as  not  in  compliance  with  the  law.  The  suffi- 
ciency of  the  bonds  is  to  be  determined  by  the  council,  not  by  the  ap- 
pointees. Whether  the  action  of  council  is  right  or  wrong,  I  have  no 
opinion.  If  it  is  wrong,  there  is  a  sufficient  reason  by  mandamus  to 
compel  it  to  do  right  and  accept  the  bonds.  Still  considering  the  pro- 
visions of  the  law — of  May  6,  1869 — their  appointment  under  them  by 
the  marshal,  and  the  tender  of  bonds  which  they  claim  to  be  sufficient, 
they  have  also  color  of  right  to  the  officers  and  the  actual  title  should 
be  left  to  be  settled  by  the  only  modes  known  to  the  law. 

Injunction  dissolved. 

Houk  and  Vallandigham.  for  motion. 

Corwin  and  Corwin,  contra. 


Equity — Partnet^ship. 

[Montgomery  Superior  Court] 

David  Osborn  v.  Benjamin  F.  EliA 

1.  Decree  in  Equity  Must  Conform  to  Allegations  in  Pleadings. 

It  is  a  settled  rule  in  courts  of  equity  that  a  decree  must  conform  not  only  to  the 
proof  in  the  case,  but  also  to  the  allegations  in  the  pleadings. 

2.  In  Action  to  Settle   Partnership   Accounts   Court   Cannot    Allow   for 
Monet  Loaned. 

In  an  action  to  settle  partnership  accounts  between  the  partners,  the  court  can 
only  decree  concerning  the  unsettled  partnership  account,  and  cannot  allow 
plaintiff  for  money  loaned  defendant  in  transactions  entirely  distinct  there- 
from. 

On  motion  to  set  aside  master's  report. 

The  petition  avers  that  there  is  a  large  unsettled  account  between  the 

parties,  and  a  balance  due  the  plaintiff  thereon,  amounting  to  $ ;  that 

said  account  is  made  up  of  transactions  by  said  parties  in  the  purchase  of 
real  estate  in  Miami  City,  sub-dividing  the  same  into  lots,  and  re-selling, 
etc. 

The  answer  admits  an  unsettled  partnership  account  relative  to  trans* 
action  in  real  estate ;  claims  that  the  balance  thereon  is  due  from  the  plain- 
tiff, and  joins  in  the  prayer  that  an  account  be  taken  for  the  partnership 
business.  The  master  made  a  detailed  report,  recommending  a  decree  in 
favor  of  the  plaintiff  for  a  balance  of  $8,677.28. 

Lowe,  J. 

It  is  a  settled  rule  in  courts  of  equity  that  a  decree  must  conform  not 
only  to  the  proof  in  the  case,  but  also  to  the  allegations  in  the  pleading. 
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A  complainant  cannot  obtain  a  decree  for  more  than  he  has  asked  for  in 
his  petition,  the  scope  of  the  bill  being  the  limit  beyond  which  the  court 
will  not  go.     (i  Eq.  Digest,  278.  and  numerous  cases  there  cited.) 

Second — T  Tnder  the  pleadings  in  this  case,  the  court  can  only  decree 
concerning  the  unsettled  partnership  account,  and  cannot  allow  plaintiff 
for  money  loaned  defendant  in  transactions  entirely  distinct  therefrom. 
The  amount  of  three  notes,  representing  such  outside  transactions  must, 
therefore,,  be  deducted  from  the  sum  which  the  master  found  due  the 
plaintiff 

Decree  entered  for  $6,993.87,  with  interest  from  October  i,  1871. 

Craighead  &  Munger  and  Pfoutz  &  Malambre,  for  plaintiff. 

Howard  &  Howard,  contra. 


Pleading. 

[Montgomery  Superior  Court.] 

John  B.  Owincs  v.  J.  Worman  &  Son. 

Answer  RsQuntED  More  Drftnite,  When. 

In  an  action  upon  an  nc-roun.  for  froofls  sold  and  dolivored.  an  answer  which  doM 
not  generally  or  Kpot-irically  deny  nny  of  the  niloRHtiotiR.  nor  Kpci'ifically  state 
the  amount  of  damage  by  reason  of  spoilod  goods,  or  the  amount  of  same  sent 
with  inKtrnot'onK  to  do  the  hest  they  could  with  them,  will  l)e  required  to  he 
made  more  definite  and  certain. 

Suit  brought  upon  an  account  for  c^oods  sol(l  and  delivered. 

Judgment  asked  for  $324.50,  and  interest  from  September  18.  1866. 

The  defendants  for  answer  say  that  they  have  no  means  of  knowing 
how  much  of  the  plaintiffs  claim  is  true,  hut  rcfjuire  further  proof,  that 
one-fourth  or  more  of  said  articles  were  shipped  in  h.-id  order,  and  came 
to  them  spoiled,  and  of  no  use,  and  unsaleable,  of  which  the  plaintiff  was 
notified ;  that  a  large  portion  of  said  artcles  were  not  or(lere<l,  but  were 
voluntarily  sent  them  by  plaintiff,  with  instructions  to  do  the  best  they 
could  with  them,  but  when  they  came  were  in  had  order  and  unsaleable; 
and  that  if  they  are  indebted  to  the  plaintiff  in  any  sum.  it  is  in  a  small 
amount  and  not  exceeding  one-fourth  of  the  sum  claimed. 

Haynes,  J. 

Motion  by  the  plaintiff  that  the  defendant  make  answer  more  defi- 
nite and  certain,  and  to  strike  out  irrelevant  and  redundant  matter.  Mo- 
tion sustained. 

Conover  &  Craighead,  for  plaintiff. 

Lovell,  contra. 
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Partition —  Caveat  Emptor. 

[Montgomery  Common  Pleas.] 

George  Pond  v.  Aucu  Emley's  Aomr9w 

1.  OwNCR  OF  Pbopertt  Sold  m  PARTrrioii  not  Liable  for  Taxes  Wren? 

Where  thetaxes  on  real  estate  sold  at  a  sberilTs  sale  under  proceedings  for  par- 
tition institute<l  by  the  heirs  at  law,  are  a  lien  on  the  estate,  though  not  doc, 
at  the  time  of  the  confirmation  of  the  sale,  and  the  superior  court  authorlaeJ 
to  order  the  taxes  tmid  out  of  the  proceeds  of  sale  refuses  to  do  bo.  the  admio 
istrator  of  the  ancestor  of  the  heirs  at  law  is  not  liable  to  the  purchaser  for  the 
amount  of  said  taxes  paid  by  the  purchaser. 

2.  Caveat  Emptor  Applies  to  Purchaser  at  Judicial  Saul 

The  doctrine  of  caveat  emptor  applies  to  a  purchase  at  a  judicial  sale. 

Plaintiffs  in  November,  1864,  purchased  a  farm  in  Miami  township, 
at  sheriff's  sale  in  proceedings,  instituted  by  the  heirs  at  law  of  Alice 
Emiey  for  partition.  On  confirmation  of  the  sale,  the  superior  court 
refused  to  order  the  taxes  of  1864,  which  though  a  lien  on  the  reai.eestate, 
were  not  yet  due.  to  be  paid  out  of  proceeds  of  said  sale.  Thereupon, 
plaintiffs  brought  suit  against  the  administrators  of  the  estate  for  the 
amount  of  said  taxes.    To  the  petition  defendants  demurred. 

WiNANS,  J. 

As  lands  descend  to  the  heirs  at  law,  charged  only  with  the  debts  of 
the  ancestor,  and  as  theese  taxes  did  not  become  due  in  the  lifetime  of 
Alice  Emicy  and  the  sale  was  had,  not  on  petition  of  administrators  to 
pay  debts,  but  by  the  heirs  on  proceedings  in  partition,  and  as  the  su- 
perior court,  authorized  to  order  these  taxes  paid  out  of  proceeds  of 
sale,  had  refused  to  do  so.  the  administrators  were  not  now  liable  there- 
for. If  it  had  been  the  debt  of  Alice  Emley  (which  it  was  not),  it  would 
not  be  competent  for  plaintiffs  to  pay  it,  and  then  compel  repayment 
fiom  her  administrators.  There  was  no  privity  of  contract  between 
them.  Besides,  a  purchaser  of  real  estate,  at  judicial  sale,  according  to 
the  doctrine  of  caveat  emptor,  buys  with  his  eyes  open,  at  his  own  risk, 
and  without  recourse  for  defect  of  title  on  the  former  owners  thereof. 

Demurrer  sustained  and  judgment  for  defendant  accordingly. 

Clay,  for  plaintiff. 

Gunckel,  contra. 
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SureUea —  Contribution. 

[Montgomery  CommoD  Pleaa,  March  Term,  1868.] 

E.  A.  Parrott  v.  Milton  McNeii,. 

1.     SUBYIVOB  OF  FlKM — SUIT  POB  CONTBIBUTION  FBOU  CO-SUBETT. 

A  surTivor  of  a  firm  which  was  surety  for  a  principal  debtor  on  a  note,  may 
malutain  an  action  for  contribution  against  a  co-surety,  after  having  paid  the 
entire  debt. 

2.    RxTENDiNQ  Tuck  or  Payment  Exonerating  Subett. 

Where  by  agreement  bet  wen  the  principal,  the  creditor  and  a  firm,  as  surety 
when  the  note  was  given  the  principal  debtor,  in  consideration  of  said  surety- 
ship and  a  loan  of  (Inxseed  by  said  firm,  was  to  sow  the  same  and  dellvet*  the 
crop  to  said  firm  at  marlcet  price,  from  the  proceeds  of  which  said  firm  was  to 
pay  the  note,  which  agreement  was  fully  performed  by  the  debtor,  but  said 
firm  failed  to  apply  the  proceeds  in  payment,  of  the  note,  and  without  the 
knowledge  and  consent  of  the  defendant  extended  the  time  of  payment,  the  co- 
surety thereon  wholly  exonerated. 

8.    Extension  Faiung  to  Exonerate  Defendant. 

If  said  firm  was  dissolved  and  afterwards  time  was  extended  as  aforesaid  by  the 
payee  of  the  note,  at  the  instance  of  one  of  the  individuals  composing  such 
firm,  only,  such  extension  would  not  exonerate  the  defendant. 

4.    Agbeehent  in  Equitable  Suit  fob  Contribution. 

Where  such  agreement  referred  to,  If  set  up,  would  have  exonerated  the  defend- 
ant at  the  suit  of  the  payee  on  the  note,  before  the  justice,  but  not  being  set  up 
the  defendant  is  estopped  by  the  judgment  as  to  the  creditor,  he  Is  neverthe- 
less, in  an  equitable  suit  for  contribution  by  his  co-surety,  entitled  to  set  up 
the  agreement:  but  its  effect  would  be  only  to  suspeuJ  the  right  of  the  de- 
fendant to  pay  more  than  one-half  of  the  note,  and  as  between  the  co-sureties 
the  defendant  was  discharged  from  oue-hiilf  the  debt,  and  would  contiuue  to 
be  liable  to  contribute  one-fourth  of  the  same  to  his  co-surety. 

6.    CouBT  Should  Cobbbot  its  Own  Ebrobs. 

A  court  having  power  should  correct  its  own  errors  and  give  the  relief  which 
might  otherwise  be  had  In  a  higher  tribunal. 

Charge  to  jury. 

This  suit  was  brought  for  contribution,  T.  Parrott  &  Son,  (of  whom 
plaintiff  is  survivor),  and  the  defendant  became  sureties  for  John  Hatfield 
on  a  note  for  $ioo  to  the  trustees  of  Dayton  Emcampnient,  No.  2,  I.  O. 
O.  F.  The  note  being  long  past  due,  and  Hatfield  having  moved  away, 
suit  was  brought  against  the  sureties  and  judgment  rendered  for  the 
amount  due  and  costs,  which  was  paid  by  T.  Parrott  &  Son.  This  suit 
is  brought  to  recover  one-half  the  amount  so  paid  and  interest. 

The  defense  is  that,  bjr  agreement,  when  the  note  was  given,  Hatfield, 
in  consideration  of  said  suretyship,  and  of  a  loan  of  flax  seed  by  T.  Parrott 
&  Son.  was  to  sow  the  same  and  deliver  the  crop  to  Parrott  &  Son  at  the 
market  price,  about  the  time  of  the  maturity  of  the  note,  and  that  from 
the  proceeds  Parrott  &  Son  should  pay  the  note ;  and  that  Hatfield  sowed 
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the  seed  and  delivered  the  crop,  the  proceeds  of  which  were  sufficient 
to  pay  the  note,  but  Parrott  &  Son,  did  not  apply  the  proceeds  in  payment 
of  the  note,  and  without  the  knowledge  or  consent  of  the  defendant  ex- 
tended the  time  of  payment  of  said  note.  And  that  defendant  supposing 
the  note  was  paid  at  maturity  took  no  steps  to  secure  himself  which  he 
might  otherwise  have  done. 

The  reply  is  a  general  denial. 

WiNANS,   J. 

The  plaintiff  will  he  entitled  to  recover  as  claimed,  to-wit:  one-hall 
the  judgment  and  costs,  described  in  the  petition,  with  interest  from  the 
time  said  judgment  was  paid  by  T.  Parrott  &  Son,  unless  the  defendant, 
by  a  preponderance  of  evidence,  has  established  his  defense,  by  proving 
the  agreement,  alleged  to  have  been  made  at  the  time  the  note  was  given, 
and  the  delivery  by  Hatfield  to  T.  Parrott  &  Son,  in  pursuance  thereof, 
a  sufficient  quantity  of  flax  seed  to  satisfy  the  note.  If  the  agreement 
is  proven,  and  the  delivery  of  flax  seed  in  pursuance  thereof,  but  not  in 
sufficient  quantity  to  pay  the  note,  the  seed  delivered  should  be  applied 
in  reduction  of  the  amount  due  upon  the  note,  and  the  plaintiff  in  that 
case  should  recover  one-half  only  of  the  balance,  with  interest.  If  the 
agreement  is  not  proven,  the  plaintiff  will  be  entitled  to  recover,  unless 
flax  seed  was  delivered  by  Hatfield  to  T.  Parrott  &  Son,  to  be  applied 
upon  or  in  payment  of  said  note,  or  for  their  indemnity,  and  the  pro- 
ceeds of  which  were  not  paid  to  Hatfield,  but  remained  in  their  hands  to 
be  so  applied ;  if  enough  to  pay  the  note  was  so  delivered  and  not  paid 
for,  you  will  find  for  the  defendant,  otherwise  for  the  plaintiff;  and  if 
seed  was  delivered  and  not  paid  for,  but  not  enough  to  satisfy  the  note, 
the  proceeds  should  be  applied  as  afore.said  in  reduction  of  the  amount 
due,  and  the  plaintiff  should  recover  half  the  balance. 

(The  answer  being  amended  so  as  to  allege  a  valid  agreement,  the 
court  further  charged.)  Although  as  between  the  defendant  and  the  payer 
of  the  note,  the  defendant  is  concluded  by  the  judgment,  yet  he  is  not 
precluded  to  set  up  as  a  defense  against  his  co-surety  who  sues  for  con- 
tribution, tli^  fact  that  time  of  payment  was  extended  at  the  instance  of 
his  CO  surety  by  the  payee  of  the  note  without  his  consent.  If  you  find, 
therefore,  that  in  consideration  of  the  payment  of  a  year's  interest,  at  or 
about  the  maturity  of  the  note,  which  was  due  at  six  months  to  the  payers 
of  the  note,  at  the  instance  and  by  the  procurement  of  T.  Parrott  &  Son, 
and  without  the  knowledge  or  consent  of  the  defendant,  extended  the 
time  of  payment  for  one  year  from  the  date  of  the  note,  or  other  definite 
time,  then  you  may  find  for  the  defendant. 

If  the  firm  of  T.  Parrott  &  Son,  was  dissolved,  and  afterwards  time 
was  extended  as  aforesaid  by  the  payee  of  the  note,  at  the  instance  of  one 
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of  the  individuals  composing  said  firm,  only,  such  extensions  would  not 
exonerate  the  defendant,  and  the  plaintiff  would  be  entitled  to  recover. 

The  jury  returned  a  verdict  (or  the  defendant. 

Motion  for  new  trial  by  the  plaintiff. 

On  motion  for  a  new  trial. 

The  verdict  in  this  case  was  general  for  the  defendant,  and  the  plain- 
tiff moves  for  a  new  trial,  assigning  six  different  reasons. 

There  was  evidence  tending  to  prove  the  indemnity  of  Parrott  & 
Son  and  the  extension  of  time  by  the  payee  of  the  note  at  their  instance, 
without  the  knowledge  of  the  defendant,  which  was  properly  submitted  to 
the  jury ;  and  I  am  not  able  to  say  that  the  jury  clearly  erred  in  their 
estintate  of  its  weight.  Assuming  that  the  charge  was  right,  the  verdict 
was  not  against  the  law.  The  answer  properly  amended  under  the 
137th  section  of  the  code.  Evidence  had  been  given  tending  to  prove 
the  facts  stated  in  the  amendment,  and  also  to  disprove  them,  and 
opportunity  was  given  for  the  defendant  not  only  to  show  surprise  under 
the  140th  section  of  the  code,  but  to  introduce  further  testimony,  which 
was  waived,  and  the  case  permitted  to  go  to  the  jury  upon  the  evidence 
already  submitted.  No  new  evidence  is  shown  in  the  motion,  nor  is  the 
motion  sworn  to:  and,  indeed,  the  plaintiff  is  understood  to  have 
abandoned  this  ground  of  the  motion. 

» 

The  questions  of  law  involved  were  mostly  issuing  at  the  trial,  and 
were  disposed  of  without  citation  by  counsel,  or  consulation  of  authori- 
ties by  the  court.  I  think  the  court  erred,  not  in  the  principle,  but  in  the 
application  or  extent  of  the  application  of  it,  in  the  charge  objected  to. 
The  alleged  agreement  between  the  principal,  the  creditor  and  Parrott 
&  Son.  if  set  up,  would  have  exonerated  the  defendant  at  the  suit  of  the 
payee  before  the  justice,  but  not  being  set  up  the  defendant  is  estopped 
by  the  judgment  as  to  the  creditor ;  but  is  nevertheless,  in  the  equitable 
suit  for  contribution  by  his  co-surety,  at  liberty  to  allege  the  agreement. 
Its  effect  was  to  suspend  the  right  of  the  defendant  to  pay  more  than  one- 
half  the  note  and  thereupon  to  call  upon  his  co-surety  for  contribution, 
but  to  this  extent,  so  far  as  the  plaintiff  is  concerned  he  might  have  paid 
and  have  asked  contribution.  Upon  the  principle  of  Ide  v.  Churchill,  14, 
O.  S.,  372,  therefore,  as  between  these  parties,  the  defendant  was  dis- 
charged from  one  half  the  debt  only,  and  this  he  might  have  paid  and 
sued  his  co-surety  for  half ;  and  it  follows,  that  the  plaintiff  having  paid 
the  wb.ole  has  the  right  to  recover  from  the  defendant,  one-fourth. 

It  IS  objected  by  the  defendant  that  the  verdict  was  general  in  his 
favor,  and  that  there  were  other  issues,  and  evidence  to  support  them 
favor  of  the  defendant,  and  that  the  verdict  may  be  referred  to  them,  and 
sustained  without  injustice ;  but  it  may  be  answered  that  the  charge  may 
have  prejudiced  the  plaintiff,  and  the  jury  may  have  found  for  the  defend- 
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ant  upon  the  issue  in  question,  and  under  the  charge  as  given.  Upon 
exception  to  the  charge,  if  erroneous,  a  revising  court  would  reverse  the 
judgment  and  order  a  new  trial,  and  this  court  having  the  power,  upon 
this  motion,  ought  to  correct  its  own  errors  and  to  give  the  relief  which 
might  otherwise  be  had  in  a  higher  tribunal. 

Unless,  therefore,  the  defendant  will  permit  a  judgment  for  one- 
fourth  the  judgment,  etc.,  before  the  justice,  the  verdict  will  be  set  aside 
without  costs,  and  a  new  trial  ordered. 

Craighe^  &  Munger,  for  plaintiff ;  Houk  &  McMahon,  contra. 


Partition. 

[Montgomery  Superior  Gonrt] 

Patterson  et  au  v.  Patterson  et  au 

RtHiB  IK  SHnXET*8  GA0C  NOT  ABOLISHED  AS  TO  DeEDB. 

As  regards  deeds  the  rule  in  Shelley*s  case  has  not  been  modified,  and  where  titio 
to  lands  is  derived  by  deed  limiting  it  to  a  person  and  her  husband  during  their 
lives  and  to  the  heirs  of  her  body  forever,  the  grantees  in  the  deed  take  an 
estate  tail  under  the  rule,  and  the  children  take  by  descent  and  not  by  pur- 
chase and  the  husband  is  entitled  to  the  estate  by  curtesy  and  there  can  bt 
no  partition. 

Petition  for  partition  by  children  against  the  father,  of  lands  held  by. 
them  in  joint  tenancy,  the  children  claiming  two-thirds  of  the  property, 
and  admitting  the  father's  right  to  one-third  for  life,  and  asking  that  the 
father's  one-third  may  be  set  off  to  him  for  life,  and  the  two-thirds  par- 
tioned  amongst  the  children.  The  title  to  the  land  was  derived  from  the 
father  of  Hannah  Patterson,  the  mother  of  the  children,  by  deed,  con- 
veying to  Hannah  Patterson  the  property,  with  a  remainder  to  the  heirs 
of  her  body  forever ;  and  her  husband  to  have  the  joint  use  of  it  during 
their  natural  lives,  and  if  he  survived  her  he  to  have  the  use  of  one-third 
for  life,  but  not  be  subject  to  any  debts  contracted  by  him. 

The  question  made  was  whether  he,  the  husband  has  the  whole  of  the 
property  as  tenant  by  courtesy,  or  only  the  use  of  one-third  for  life. 

Haynes,  J. 

The  rule  in  Shelley's  case  was  applicable  to  this  case;  that  as  far 
as  regards  deeds  that  rule  had  not  been  modified,  although  as  regards 
wills,  it  had ;  the  courts  must  apply  the  rule  inflexibly  until  it  changed  by 
legislation  or  the  decision  of  the  Supreme  Court.  In  this  case  the 
grantees  took  an  estate-tail  under  the  nile,  and  the  children  took  by 
descent  and  not  by  purchase. 

The  husband  to  be  entitled  to  tenancy  by  courtesy,  and  there  be  no 
partition  of  the  land, 

Conover  &  Craighead,  for  plaintiff. 

Davies  &  Lowe,  contra. 
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Pleading. 

fMontgomery  Superior  Court] 

Michael  Paui,  v.  John  Stoppwmak. 

Bbvbnus  Stamps  Form  no  Part  op  Note. 

By  act  of  congress,  the  stamps  required  to  give  validity  to  a  note  forms  no  part 
of  it,  and  the  copy  required  by  the  code  is  sufficient  if  it  sets  forth  the  words 
and  figures  of  the  original. 

Two  actions.  One  brought  upon  a  promissory  note  for  $200,  the 
other  upon  a  promissory  note  for  $350. 

The  defendant  demurs  to  both  petitions,  because  they  do  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 

Haynes,  J. 

It  is  understood  that  the  ground  of  demurrer  is  that  the  copy  of  the 
note  filed  with  the  petition  does  not  show  that  a  United  States  revenue 
stamp  was  attached  to  the  note.  The  stamp  although  by  act  of  con- 
gress required  to  give  vahdity  to  the  instrument,  really  forms  no  part 
of  it  and  the  copy  required  by  the  code  is  sufficient  if  it  sets  forth  the 
words  and  figures  of  the  original. 

Demurrer  overruled. 

Nauerth,  for  plaintiff. 

Gunckel,  contra. 


Bills  and  Ndtes. 

[Montgomery  Superior  Court] 

WauAM  A.  Pease  v.  Michaki,  Garst  et  au 

▲cTTON  OK  Note  does  not  Lie  Unless  Defendant  Signed  or  Authorized  it  to 
BE  Signed. 

An  action  against  D.  G.  uiK)n  a  promissory  note  signed  "W.  &  D.  G,"  cannot  be 
maintained,  unless  D.  Q.  autliorized  the  signing  of  the  note  in  tliat  way,  or 
tbot  a  partncr^tiip  existed  for  tbe  purpose  for  wbicb  tbe  note  was  given,  of 
wbicb  be  was  a  member. 

Suit  brought  on  a  promissory  note  dated  December  29,  1851,  for 
$130,  payable  six  months  after  date,  and  signed  W.  &  D.  Garst.  The 
plaintiff  sought  to  recover  of  Daniel  Garst, claiming  that  it  was  a  partner- 
ship note,  and  that  Michael  and  Daniel  Garst  were  partners. 

The  defendant,  Daniel  Garst,  says  he  does  not  owe  the  plaintiff,  and 
denies  that  he  w>s  a  partner  of  Michael  Garst  or  ever  a  member  of  any 
firm  of  M.  &  D.  Garst. 

19  Mont 
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Chargu  to  jury. 

Haynes,  J. 

If  the  jury  find  that  Daniel  Garst  authorized  the  signing  of  the  note 
in  that  way,  he  would  be  liable,  and  if  a  partnership  existed  for  the 
buying  and  selling  of  lands,  then  he  would  be  liable. 

The  jury,  after  a  short  deliberation,  returned  a  verdict  for  the  de- 
fendant. 

Jordan,  for  plaintiff. 

Conover  &  Craighead,  for  defendant,  Daniel  Garst 


Bill8  and  Notes. 

[Montgomery  SJuperior  Court.] 

John  Peffenbercer  v.  VVm.  Lev  et  al. 

Onsideration  fob  Extending  Note:  Definite  Time. 

The  payment  of  $50  cash  and  the  credit  of  a  present  collectable  account  oo  a 
note  at  the  request  of  plaintiflf  and  consent  of  defendant,  before  its  maturity 
is  a  sufficient  consideration  to  support  an  agreement  to  extend  the  time  of  pay- 
ment, and  the  agreement  to  extend  the  time  of  payment  "until  next  fall*'  is 
sufficiently  definite  to  extend  the  time  until  next  September. 

Action  brought  upon  a  promissory  note  made  March  9,  1867,  by 
the  defendants  to  the  plaintiff,  for  $475,  payable  twelve  months  after 
date ;  credit  given  for  $84.50.  Judgment  asked  for  $390.50,  and  interest 
from  March  9,  1867. 

The  defendants,  for  answer,  deny  that  at  the  time  of  filing  the  peti- 
tion there  was  due,  or  that  there  is  now  due  to  the  plaintiff  from  the  de- 
fendants upon  said  note  the  sum  of  $390.50,  or  any  other  sum ;  because 
before  said  note  became  due,  on  March  5,  1S68,  the  plaintiff,  in  considera- 
tion of  the  sum  of  $50  paid  by  Hubler  upon  the  note,  and  of  allowing  an 
account  held  by  him  against  the  plaintiff,  for  $34.50,  to  go  in  part  pay- 
ment of  the  note,  agreed  to  wait  for  the  balance  until  next  fall,  which 
time  has  not  yet  elapsed.     Wherefore  tliey  ask  judgment  for  costs. 

The  plaintiff  demurred  generally  to  this  answer. 

Haynes^  J. 

The  payment  of  $50  upon  the  note  before  its  maturity  at  the  request 
of  the  plaintiff,  and  the  indorsement  upon  the  note  of  the  amount  then 
due  and  collectable  at  the  request  of  the  plaintiff  and  with  the  consent 
of  the  defendant  furnished  a  suflficient  consideration  for  a  promise  by  the 
plaintiff  to  extend  the  time  of  payment  of  the  note,  and  that  an  agree- 
ment to  extend  the  time  until  the  next  fall  was  sutficicnly  definite  to 
extend  it  until  the  next  September. 

Demurrer  overruled  and  judgment  for  defendant 

Clay,  for  plaintiff. 

Boltin.  contra 
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Bonds. 

[Montgomery  Superior  Court,  1866.] 

Joy  H.  Pendleton  v.  Levi  F.  Clafun. 

Deuvebt  Must  be  Conclusively  Proven  to  Hold  Any  Parties. 

The  possession  of  bonds^  apparently  perfect  and  complete  upon  their  face,  is 
prima  facie  evidence  that  they  were  duly  delivered ;  but  when  not  executed  by 
some  of  the  obligators  named  in  them,  and  being  shown  to  have  l>een  in  other 
respects  incomplete,  the  plaintiff  must  conclusively  prove  a  delivery  to  hold 
any  of  the  parties. 

The  petition  in  this  case  was  filed  November  8,  1856 — the  plaintifl 
claiming  that  there  was  due  to  him  from  Levi  F.  Claflin,  Thomas  Par- 
rott,  Samuel  B.  Brown,  Alexander  Swaynie,  Michael  Garst  and  Daniel 
Garst,  upon  a  bond,  the  sum  of  $3,500,  with  interest  on  the  same  from 
November  i,  1854,  at  7  per  cent.  The  bond  was  to  the  Franklin  and 
Warren  Railroad  Company ;  that  the  name  of  this  company  was  changed 
to  the  Atlantic  and  Great  Western  Railroad  Company ;  that  the  bond  was 
indorsed  and  transferred  by  the  A.  &  G.  W.  R.  R.  Co.  to  Henry  Doolit- 
tle,  and  by  him  indorsed  and  transferred  to  the  plaintiff. 

The  case  was  heard  to  the  court  upon  the  separate  answer  of 
Thomas  Parrott,which  set  up  as  a  defense,that  he  was  not  indebted  to  the 
plaintiff;  that  the  bond  mentioned  in  the  petition  was  not  his  act  and 
deed ;  that  the  same  was  not  fully  executed  by  him,  or  with  his  authority 
and  consent  delivered  to  the  Franklin  and  Warren  R.  R.  Company. 
That  on  July  3,  1853,  he  toe^ether  with  his  co-defendants,  and  also  with 
John  Powell  and  Samuel  Shoup,  executed  to  the  said  R.  R.  Company, 
a  paper  writing  by  which  they  each  subscribed  for  100  shares  of  the  cap- 
ital stock  of  said  company.  Upon  the  terms  and  payable  in  a  manner  con- 
tained in  a  certain  agreement.  That  after  the  execution  of  the  agree- 
ment for  his  own  convenience  solely,  and  that  the  parties  to  the  agree- 
ment might  have  bonds  ready  to  be  delivered  to  the  company,  the  de- 
fendants partly  executed  ten  joint  bonds,  each  for  $3,500,  without  date 
or  time  of  payment  contained  in  them.  That  the  bonds  thus  imperfect 
and  signed  only  by  a  portion  of  the  parties,  were  left  in  the  possession 
of  this  defendant  for  the  signatures  of  Shoup  &  Powell ;  that  one  B.  F. 
Roberts  called  on  him  and  represeented  to  him  that  he  would  see  to  and 
procure  the  signatures  of  Shoup  &  Powell,  and  would  then  return  them 
to  him.  Roberts  was  informed  that  the  bonds  were  not  to  be  retained 
by  him,  and  in  no  event  to  be  delivered  to  the  railroad  company.  That 
Shoup  &  Powell  would  not  sign  them,  and  that  Roberts  would  and  did 
not  return  them  to  him.  That  the  bonds  still  unexecuted  came  into  the 
hands  of  the  railroad  company  by  means  unknown  to  him.  That  this 
pretended  bond  sued  upon  by  the  plaintiff  is  one  of  the  ten  bonds  thus 
fraudulently  obtained. 
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The  question  submitted  to  the  court,  was  whether  or  not  there  was 
a  delivery  of  the  bonds. 

Haynes,  J. 

Possession  of  the  bonds  by  the  obligee,  would,  if  they  were  appar- 
ently complete,  be  prima  facia  evidence  that  they  were  duly  delivered. 
But  not  being  executed  by  two  of  the  obligors  named  in  them,  and  be- 
ing shown  to  have  been  in  other  respects  incompleete,  the  plaintiff  must 
show  a  delivery  to  hold  any  of  the  parties.  But  the  evidence  for  the 
defense  showed  conclusively  that  there  was  no  delivery  of  these  bonds  by 
the  defendant.  This  decision  rendered  it  unnecessary  to  pass  upon 
other  the  questions  in  the  case,  as  there  was  no  delivery  of  the  bonds, 
there  can  be  no  recovery  upon  them.  Judgment  rendered  for  the  de- 
fense. 

.This  decision  also  decides  two  other  cases  of  a  similar  kind. 

Howard  &  Son  and  T.  J.  S.  Smith,  for  plaintiff. 

P.  P.  Lowe  and  Conover  &  Craighead,  for  defendanta. 


Purtiiion. 

[Montgomery  Superior  Court,  January  Term,  1872.] 

*T.  A.  PHituPS  V.  P.  P.  Lowe. 

Counsel  Fees  not  Allowed  as  Costs  in  Unsuccessful  Resistangb  or  Pabsi- 

TION. 

In  proceedings  for  partition,  counsel  fees  will  not  be  allowed  as  part  of  tlia 
costs  and  expenses  to  counsel  for  services  rendered  in  an  muiaccessful  rcalst* 
ance  of  the  application. 

Haynks,  J. 

Upon  a  question  as  to  counsel  fees  in  partition. 

The  suit  was  brought  for  the  purpose  of  obtaining  partition  of  the 
property  known  as  the  Phillips  House,  Dayton.  The  defendant  resisted 
the  application,  and  set  up  certain  matters  which  were  held  by  this  court, 
and  also  by  the  Supreme  Court  of  the  state,  to  be  insufficient  to  de- 
feat the  plaintiff's  right  to  an  immediate  division  of  the  property.  A 
sale  was  accordingly  made,the  defendant  being  the  purchaser,  and  Judge 
Jordan,  counsel  for  plaintiff,  now  asks  the  court  to  order  the  usual  coun- 
sel fee,  amounting,  according  to  the  fee  bill,  to  $372.  to  be  paid  to  him 
out  of  the  funds  in  the  officer's  hands.  The  defendant  not  objecting  to  the 
amount  of  the  fee,  claims  that  he  also  is  entitled  to  an  allowance  of  the 
same  kind,  out  of  the  proceeds  of  the  property,  for  contesting  the  ap- 
plication, his  opposition  having  been,  as  he  conceives,  for  the  bendit 
of  both  himself  and  the  plaintiff. 

^Affirmed  by  Supreme  Court,  21  Ohio  3t,  656. 
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lOWB,  J, 

Section  i6  of  the  act  providing  for  the  partition  of  real  estate  makes 
It  the  duty  of  the  court  before  whom  any  partition  shall  be  made  to 
"tax  the  costs  and  expenses  which  may.  accrue  in  the  cause  accordmg 
to  equity,  having  regard  to  the  parties,  and  the  benefit  each  may  de- 
rive from  such  partition."  Notwithstanding  the  fact  that  grave  doubts 
have  existed  in  the  minds  of  good  lawyers  as  to  whether  counsel  fees 
were  properly  to.  be  understood  as  continuing  part  of  the  cost  and  ex- 
penses, "accruing  in  the  cause"  they  have  been  generally  so  regarded. 
I  believe,  by  the  courts  throughout  the  state,  and  after  consideration  my 
conclusion  is  that  this  construction  of  the  statute  is  unobjectionable, 
provided  that  the  counsel  fees  allowed,  shall  be  for  those  services 
only,  which  are  necessary  to  accomplish  the  object  in  view,  viz.,  the 
proper  division  of  the  estate.  To  this  extent  such  fees  may  be  regarded 
as  expenses  quite  as  necessary  and  perhaps  unavoidable  as  those  of  the 
clerk  of  the  court  or  sheriff,  or  other  officer  who  makes  the  sale.  Such 
service  being  rendered,  theoretically  at  least,  to  the  entire  property  or 
to  the  owners  thereof  in  proportion  to  their  interests,  it  is  not  con- 
trary to  the  practice  of  courts  of  equity  to  adjust  the  burden  of  the  ex- 
pense upon  the  same  basis,  but  to  go  beyond  this  and  say  that  all  coun- 
sel who  may  have  been  engaged  in  the  case  shall  be  paid  out  or  the 
property  or  fund,  whether  their  services  have  been  necessary  to  the 
accomplishment  of  the  partition  of  the  property  or  not,  would  in  my 
judgment  be  going  very  far  astray.  The  fee  claimed  by  Judge  Jordan, 
he  states  to  be  simply  for  the  service  absolutely  necessary  in  the  case 
without  regard  to  the  claim  which,  in  addition  to  that,  he  has  against 
his  client  for  services  rendered  necessary  by  defendant's  resistance  of 
the  application,  as  the  defendant  concedes  that  the  fee  charged  is  not 
unusual  or  exorbitant,  an  order  will  be  made  directing  its  payment 
out  of  the  purchase-money.  A  fee  for  services  rendered  by  Mr.  Lowe 
in  an  unsuccessful  resistance  of  the  application  can  not  be  regarded  as 
a  part  of  the  costs  and  expenses  necessarily  or  properly  accruing  in  the 
cause. 

Jordan,  for  plaintiff. 
P.  P.  Lowe,  contnL 
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Landlord  and  Tenant. 

[Montgomery  Superior  Court,  November  Term,  1868.] 

Jonathan  D.  PniLLirs,  Trustee,  v.  Daniel  S.  Medlar  et  al. 

When  not  Entitled  to  Recover  Use  and  Occupation. 

Where  the  defendant  occupied  rooms  at  the  invitation  of  another  who  was  m. 
tenant  in  the  same,  the  plaintiff  cannot  maintain  an  action  against  her  for  use 
and  occupation. 

The  petition  sets  forth  that  from  the  loth  of  November,  1859,  until 
July  10,  1863,  Clara  S.  Medlar,  whose  name  was  Clara  Soule.  was  feme 
sole,  but  has  since  intermarried  and  is  now  the  wife  of  Daniel  L.  Medlar. 

That  prior  to  said  marriage,  viz.:  on  the  loth  of  July,  1863,  Clara 
Soule  was  indebted  to  the  plaintiff  as  trustee,  in  the  sum  of  two  hundred 
and  forty-three  dollars  and  fifty  conts,  and  interest,  for  the  use  and  oc- 
cupation of  room  No.  14.  in  Phillips'  Building,  from  November  10,  1859, 
till  January  10,  1861,  and  for  the  use  and  occupation  of  rooms  No.  13 
and  14  in  said  building  from  January  10,  i86t,  until  July  10,  1863,  which 
were  occupied  by  the  said  Clara  by  the  sufferance  and  permission  of  the 
plaintiff  during  said  time,  at  the  special  instance  and  request  of  said 
Clara,  and  which  said  sum  of  money  was  then  due  and  payable. 

Judgment  asked  for  $243.50  and  interest. 

The  defendants  for  answer  deny  that  Clara  S.  Medlar  occupied  said 
room  No.  14  of  the  Phillips  buiUlinp;,  from  the  loth  of  November.  1859, 
until  the  loth  of  January,  i86t,  or  that  she  occupied  rooms  Nos.  13  and 
14  from  January  loth,  1861,  until  July  lOth,  1866.  They  aver  that 
Charles  Soule  had  room  No.  14  under  rent  druing  the  whole  time  stated 
in  the  ]>etition,  and  that  upon  his  invitation  said  defendant  Clara  S.  Med- 
lar, used  said  room  for  part  only  of  said  time,  but  she  denies  that  she 
ever  had  control  of  it  as  an  occupying  tenant. 

The  defendants  further  deny  that  Clara  S.  Medlar  occupied  said 
room  No.  13  as  in  petition  mentioned,  but  admits  that  she  occupied  said 
room  occasionally  during  the  time  mentioned,  and  aver  that  the  manner 
and  terms  of  said  occupation  were  as  follows :  Said  room  had  not  been 
rented  for  a  long  time  prior  10  said  defendant's  occupation,  and  had  only 
been  used  as  a  receptacle  for  lumber  and  rubbish,  and  the  plaintiff  was 
quite  willing  to  have  it  cleaned  up  and  kcj-t  in  order,  so  that  it  could  be 
used  as  a  side  room,  in  connection  with  the  large  hall  in  the  building. 
And  it  was  understood  between  the  plaintiff  and  Clara  S.  Medlar  that  if 
she  would  clean  out  said  room,  and  keep  it  in  order  whilst  she  had  it,  she 
could  occupy  it,  free  of  rent,  when  not  used  in  connection  with  the  hall. 

Defendants  therefore  deny  that  they  are  indebted  to  the  plaintiff  in 
any  sum  whatever. 
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The  defendants  further  aver  that  there  is  due  to  them  from  the 
plaintiff  the  sum  of  $150  and  interest  thereon  from  the  15th  day  of  De- 
cember. 1863,  for  which  they  ask  judgment. 

The  plaintiff  for  reply  denies  that  Charles  Soule  had  room  No.  14 
under  rent  during  the  time  stated  in  petition.  He  denies  that  Clara 
Medlar  occupied  any  part  of  said  premises,  as  tenant  of  Charles  Soule» 
or  that  it  was  understood  between  them  that  she  could  occupy  room  No. 
13  free  of  rent  in  any  event. 

In  reply  to  the  counterclaim  the  plaintiff  pleads  the  statute  of  limi- 
tation as  to  part  and  as  to  the  balance :  says  that  the  articles  were  fur- 
nished to  and  for  his  individual  benefit,  and  not  in  any  sense  to  him  in 
his  character  as  trustee,  as  set  forth  in  said  petition. 

That  from  May  i,  1855,  until  Nov.  10  1859,  Clara  Soule  occupied 
room  No.  14  as  the  tenant  of  Jonathan  D.  Phillips,  and  that  the  rent  was 
worth  as  much  as  four  dollars  per  month,  and  plaintiff  avers  that  said 
items  in  counterclaim  were  furnished  to  and  for  Phillips  in  his  individual 
capacity  upon  an  understanding  and  agreement  with  him  and  between 
him  and  Clara  Soule,  that  the  same  were  to  be  in  payment  of  rent,  as  it 
accrued,  commencing  on  May  i,  1855,  and  that  he  so  applied  the  same. 

Haynes,  J. 

That  the  questions  involved  in  the  case  were  altogether  of  fact  and 
not  of  laws  and  were  for  their  determination,  and  submitted  the  case  to 
them. 

The  jury  returned  a  verdict  for  the  defendant 

Jordan,  for  plaintiff. 

Conover  &  Craighead,  contra. 


Practice. 

[Montgomery  Common  Pleas,  April  Term,  1807.] 

John  W.  Pike  v.  John  BRAOFoRa 

1.  Mistake  of  Clerk  Outside  Line  of  His  Duties. 

Where  the  act  complained  of  as  a  mistake  of  the  clerk,  stating  that  nothing 
would  be  done  in  a  certain  case  at  the  following  term,  has  no  reference  to, 
and  was  not  in  the  e3Eeoution  of  any  duty  imposed  upon  him  by  law,  it  is  not 
such  a  mistake  as  is  contemplated  by  the  534th  section  of  the  code. 

2.  Judgment  of  Non  Pros. 

Where  a  party  is  in  default,  a  Judgment  of  non  pros  may  l>e  properly  entered 
against  him  without  a  rule  to  plead. 

8.    Default  in  Absence  of  General  Rule — Judgment  Irrsqulab. 

Where  uo  general  rule  exists  as  to  the  time  to  file  a  petition  in  api  nl  cases,  the 
plaintiff  rnnnot  be  in  default  without  special  rule  which  can  only  be  made  on 
motion  after  reasonable  notice  given,  and  a  judgment  of  non  pro9  without 
such  notice  will  be  irregular,  and  will  be  set  aside,  on  motion  of  the  plaintiff 
and  his  showing  the  existence  of  a  valid  cause  of  action. 


296  OHIO  DBCI8I0N8. 


Montgomery  Common  Pless. 


This  is  an  appea]  by  the  defendant  from  a  justice  of  the  peace. 
Judgment  was  rendered  by  the  justice  on  August  27,  1866,  in  favor  of 
the  plaintiff.  An  undertaking  for  appeal  was  given  by  defendant  on 
August  28,  and  a  transcript  filed  on  the  29th,  at  the  December  term. 
On  January  24,  1867,  being  the  last  day  but  one  of  the  term,  a  rule 
was  taken  upon  the  plaintiff  to  file  a  petition  by  9  o'clock  A.  M.  of  the 
next  day ;  and  in  default  thereof  the  case  was  dismissed  at  the  cost  of  the 
plaintiff.  The  plaintiff,  on  the  first  day  of  this  term,  filed  a  motion  pur- 
suant to  notice,  under  the  third  clause  of  the  534th  section  of  the  code, 
10  set  aside  said  judgment  of  dismissal,  for  mistake  of  the  clerk  in  stating 
to  the  plaintiff  that  there  would  be  nothing  done  in  the  case  at  the  De- 
cember term,  wherefore  the  plaintiff  took  no  steps  to  prosecute  the  suit, 
by  filing  a  petition ;  and  for  irregularity  in  taking  the  judgment  without 
notice  of  the  rule  to  plead. 

WiNANS,   J. 

Without  discussing  the  authorities  cited,  I  am  of  the  opinion  that 
the  alleged  mistake  of  the  clerk,  the  act  complained  of,  not  having  refer- 
ence to,  or  being  in  execution  of  any  duty  imposed  upon  him  by  law, 
is  not  such  a  mistake  as  is  contemplated  by  the  534th  section  of  the  code. 

Was  the  judgment  sought  to  be  set  aside  in  this  case  irregularly 
obtained.  In  Paine's  Lessor  v.  Moreland,  15  Ohio,  445,  the  court  dis- 
tinguish between  a  want  of  power  or  jurisdiction,  wrongful  exercise  of 
power,  and  an  irregular  exercise  of  it.  And  say  that,  "in  the  first 
instance,  the  act  or  judgment  of  the  court  is  wholly  void,  and  is  as 
though  it  had  not  been  done,  the  second  is  wrong,  and  must  be  reversed 
upon  error;  the  third  is  irregular,  and  must  be  corrected  by  motion." 
And  the  court,  by  way  of  definition,  say,  "the  latter"  that  is,  irregularity, 
"is  when  the  power  is  rightfully  exercised,  but  in  an  irregular  way." 

Rouvier  defines  that  to  be  irregular  "which  is  done  contrary  to  the 
common  rules  of  law :  as  irregular  process ;  which  is  that  issued  contrary 
to  law,  and  the  common  practice  of  courts."  And  he  defines  irregular- 
ity to  be  "the  doing  or  not  doing  that  in  the  conduct  of  a  suit  at  law, 
which  conformably  with  the  practice  of  the  court,  ought  or  ought  not 
to  be  done." 

.  Judge  Swan,  as  cited  by  council  for  the  defendant,  defined  irregular- 
ity in  practice  to  be,  "The  want  of  adherence  to  some  prescribed  rule  or 
mode  of  proceeding,  and  it  consists  in  either  omitting  to  do  something 
that  is  necessary  for  the  due  and  orderly  conducting  of  a  suit,  or  doing 
it  in  an  unseasonable  time,  or  improper  manner." 

It  may  be  proper  at  this  point,  to  inquire  whether  the  plaintiff  in  this 
cause  was  in  default ;  for  if  in  default,  judgment  of  non  prosse,  might  per- 
iiaps  have  been  property  entered  against  him,  without  a  rule  to  plead. 

The  original  113th  section  of  the  justice's  code,  was  in. force  at  the 
rendition  of  the  judgment,  and  under  its  provisions  an  undertaking  of 
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appeal  was  given.  A  transcript  also  was  filed  before  the  repeal  of  that 
section,  tinder  and  in  accordance  with  its  provisions;  but  the  repeal 
being  absolute  from  and  after  September  i,  there  was  no  time  limited 
within  which  a  transcript  should  be  filed.  The  19th  rule  of  the  Supreme 
Court,  prescribes  that  the  petition  "shall  be  filed  on  or  before  the  third 
Saturday  after  the  expiration  of  the  time  of  filing  the  transcript,"  not 
after  the  filing  of  the  petition.  The  time  to  file  a  petition  in  this  case, 
therefore,  if  original  section  1x3  had  been  repealed,  it  would  have  been 
the  third  Saturday  after  the  second  day  of  the  term  thereafter,  though 
the  transcript  was  in  fact,  under  that  section  properly  filed  long  before 
the  term  begun.  But,  original  section  1 13  being  repealed  and  no  time 
being  limited  for  the  filing  of  the  transcript,  the  19th  rule  of  the  Supreme 
Court  became  inoperative  as  to  the  time  of  filing  the  petition  in  this 
case,  and  as  no  rule  existed  the  plaintiff  could  not  have  been  in  default. 
A  special  rule  became  necessary,  the  prayer  to  make  which,  I  think 
inheres  in  the  court,  and  is  recognized  by  the  nineteenth  rule  of  the 
Supreme  Court,  as  existing  and  to  be  exercised,  on  motion  after  reason- 
able notice.  When  notice  of  a  motion  is  required  by  the  19th  rule  of  the 
Supreme  Court,  it  is  required  that  it  must  be  in  writing,  by  the  505th  sec- 
tion of  the  code  by  which,  as  also  by  said  19th  rule,  it  must  also  be 
served  a  reasonable  time  before  the  hearing  of  the  motion.  In  this 
case  there  was  no  notice  to  the  plaintiff  of  the  motion  or  its  hearing, 
written  or  otherwise,  and  the  rule  and  the  judgment  upon  default  in  its 
observance  having  been  taken  and  rendered,  contrary  to  the  rule  of  the 
Supreme  Court,  s^nd  the  rules  of  law,  must  have  been  irregular  within 
the  definitions  above  recited,  and  within  the  meaning  of  the  534th  section 
of  the  code. 

The  petition  presented  in  this  case  shows  a  good  cause  of  action 
upon  its  face,  but  is  sworn  to  in  the  ordinary  form  upon  belief,  and  is  not 
evidence  of  the  truth  of  the  matters  it  contains.  I  cannot  therefore 
adudge  that  there  is  a  valid  cause  of  action,  which  under  the  538th  section 
of  the  code  should  be,  I  think,  prima  facie  established  by  affidavit  or 
otherwise.  Unless  objection  to  the  showing  as  to  the  prima  facie  ex- 
isrence  of  a  cause  of  action  be  waived,  the  case  will  be  continued  to  enable 
the  plaintiff  to  make  a  proper  showing.  If  objection  in  this  respect  be 
withdrawn,  the  motion  will  be  sustained,  the  judgment  set  aside  and 
leave  given  to  file  the  petition  and  the  case  continued^  with  leave  to  an- 
swer by  June  10. 

S.  Boltin.  for  plaintiff. 

Young  &  Gottschall^  contra. 
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Fraud—  Contract —  Pleading. 

[Montgomery  Superior  Court,  April  Term,  1868.] 

Samuel  W.  Reinhart  v.  William  G.  Wells. 

1.  Fraudulent  Misrepbesentation  and  Promise,  One  a  Tort,  the  Otheb  a 
Contract. 

a  fraudulent  misrepreiieutation  is  the  ropresentatioD  of  a  fact  as  existing  which 
does  not  exist:  or  as  not  existing  which  does  exist,  while  a  promise  or  agree- 
ment has  reference  to  somelhiug  to  I)o  done  or  refrained  from  in  the  future. 
One  is  a  tort,  tlie  other  a  contract. 

2.  Fraud  Subjects  Party  to  Dam  aces,  or  Vitiates  the  Contract. 

A  fraud  subjects  the  parl.v  (onnniiting  it  lo  a  liability  for  damages  for  the 
wrong;  or  it  may  vitiate  the  cuulract  uud  enable  the  injured  party  to  receive 
money  paid  upon  it. 

8.    An  Uncertain  Petition  Should  be  Reformed. 

A  petition  which  leaves  it  uncertain  whether  the  plaintiff  seeks  to  recover  for 
fraud,  or  for  failure  to  perform  a  contract,  should  be  reformed  and  made  de- 
finite and  certain. 

The  petition  set  forth  that  in  July,  i866,  tlie  defendant  sold  to  the 
plaintiff  the  right  to  the  use  of  A.  F.  Hammond's  Patent  Burglar  Alarm, 
in  and  for  the  county  of  Miami,  for  which  he  paid  him  $225.  That  at  the 
lime  of  said  sale  the  plaintiff  was  ignorant  of  the  value  of  the  invention. 
That  he  had  long  known  the  defendant  as  a  neighbor  and  minister  of  the 
gospel,  and  had  the  most  unlimited  confidence  in  his  veracity  and  in- 
tegrity. 

That  at  the  time  of  said  sale  the  defendant  falsely  and  fraudulently 
represented  to  the  plaintiff  that  the  patent  was  of  great  value,  and  that 
the  agents  were  clearing  $10  per  day  in  selling  the  same.  Besides  it  was 
agreed  that  if  the  plaintiff  purchased  the  patent,  he  shouldn't'  lose  any- 
thing. By  reason  of  these  representations  and  agreement  he  purchased 
the  patent. 

That  afterwards,  at  the  recjuest  of  the  defendant,  he  trnasferred  the 
right  to  the  use  of  the  patent  in  the  county  of  Miami,  to  the  defendants 
brother,  and  the  defendant  caused  to  be  assigned  and  conveyed  to  him  the 
right  to  the  patent  for  the  counties  of  Berks  and  Chester,  in  Pennsyl- 
vania, and  he  gave  to  the  defendant  his  promissory  note  for  $240. 

That  said  invention  proved  of  little  value;  that  plaintiff  proceeded 
to  said  counties  of  Berks  and  Chester  and  made  diligent  effort  to  dispose 
of  the  right,  but  by  reason  of  the  worthlessness  of  the  invention  he  was 
unable  to  realize  anything  therefrom ;  that  in  his  effort  to  .sell  the  right, 
he  expended  the  sum  of  J200,  and  six  weeks'  time. 

That  afterwards,  at  the  request  of  the  defendant,  he  transferred  the 
right  in  the  county  of  Berks  to  the  defendant's  brother,  and  thereupon  the 
defendant  surrendered  to  the  plaintiff  his  note. 
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That  by  reason  of  the  amount  by  plaintiff  paid  to  defendant  for  the 
right,  and  the  amount  expended  in  endeavoring  to  sell  the  right,  and  the 
time  by  him  expended,  and  by  reason  of  the  worthlessness  of  the  inven- 
tion, he  has  lost  at  least  $450.  That  though  the  defendant  has  often  been 
requested  to  make  up  the  loss  or  part  of  it  to  the  plaintiff,  he  has  failed  to 
do  so. 

The  plaintiff  asks  judgment  for  $450. 

Motion  by  defendant  to  make  petition  more  definite  and  certain  ;  that 
he  elect  to  proceed  upon  the  alleged  false  and  fraudulent  misrepresenta- 
tions or  upon  the  alleged  agreement,  and  to  strike  out  certain  portions  of 
the  petition. 

Haynes,  J. 

Fraudulent  misrepresentations  are  one  thing,  and  a  promise  or  agree- 
ment is  another.  A  fraudulent  misrepresentation  is  the  representation 
of  fact  as  existing  which  does  not  exist,  or  as  not  existing  which  does  ex- 
ist, while  a  promise  or  agreement  has  reference  to  something  to  be  done 
or  refrained  from  in  the  future.  One  is  a  tort,  the  other  a  contract.  The 
fraud  subjects  the  party  to  a  liability  for  damages  for  the  wrong,  or  it 
may  vitiate  the  contract  and  enable  the  injured  party  to  receive  money 
paid  upon  it.  If  the  action  is  for  failure  to  perform  the  promise  or  agree- 
ment, it  is  for  violation  of  a  contract.  The  petition  leaves  it  uncertain 
whether  the  plaintiff  seeks  to  recover  for  fraud  or  for  failure  to  perform 
a  contract,  and  should  be  reformed  and  made  definite  and  certain  in  that 
respect. 

The  words  objected  to  are  indefinite  and  uncertain,  and  should  be 
stricken  out. 

Motion  sustained. 

Boltin,  for  plaintiff. 

Conover  &  Craighead,  contra. 


Compromise. 

[Montgomery  Superior  Court,  June  Term,  1872.] 

Anna  Reisbercer  v.  Jacob  Clemens. 

Ons  Cannot  Retain  Consideration  of  Contract  and  Claim  it  Voro. 

A  party  cannot  retain  the  consideration  received  by  her  upon  a  contract  of  set- 
tlement, and  the  other  advantages  received  under  it,  and  at  the  same  time  es- 
cape from  the  obligations  by  showing  it  to  be  fraudulent  and  void. 

An  action  for  damages  for  assault  and  battery. 
It  seems  the  plaintiff  and  her  husband  went  to  the  house  of  the  de- 
fendant to  talk  over  a  matter  of  gossip.     In  the  course  of  the  discussion, 
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the  two  men  became  involved  in  a  fight,  in  whicfa  plaintifTs  husband  was 
worsted.  While  Clemens  was  fighting  her  husband,  she  pounced  upon 
him.  Clemens  was  not  particularly  careful  or  gentle  in  the  use  of  means 
to  rid  himself  of  his  new  assailant,  and  repulsed  her  so  rudely  as  to  pro- 
duce a  miscarriage,  and  inflict  other  injuries  upon  her,  to  her  damage 
she  says  of  $3,000. 

Clemens  says  that  he  was  not  to  blame,  and  also  that  the  wh<4e 
matter  had  been  compromised  by  his  agreement  to  pay  plaintiff  twenty- 
five  dollars  in  money,  and  settle  the  doctor's  bill. 

She  says,  in  reply  to  this,  that  the  settlement  was  obtained  bj 
fraud  and  misrepresentation ;  that  she  cannot  read  English  ¥mting,  and 
that  Clemens  told  her  that  the  agreement  bound  him  to  pay  also  the 
lawyer's  fees,  etc. 

After  the  case  was  well  advanced  the  question  was  made  to  the 
court  whether  the  plaintiff  could  retain  the  $25  paid  on  the  contract  of 
settlement,  and  the  other  advantages  reecived  under  it,  and  at  the  same 
time  escape  from  its  obligations  by  showing  it  to  be  fraudulent  and 
void. 

This  question  was  answered  by  Lowe,  J.,  in  the  negative,  and  there- 
upon plaintiff  obtained  leave  to  amend.  A  juror  was  withdrawn  and 
cause  continued. 

Howard  &  Howard,  for  plaintiff. 

J.  V.  Naucrth,  contra. 


Bailrodds — Negligence. 

[Montgomery  Common  Pleas.] 

Michael  Restler  v.  A.  &  G.  W.  R,  R.  Ca 

1.      INJUBT  FBOlf   Ck>MBINED   NEGLIOENCE. 

In  an  action  against  a  railroad  company  for  damages  for  the  killing  of  cattle.  If 
lx>th  parties  were  virtually  guilty  of  negligence,  the  plaintiff  in  the  handling 
of  his  cattle  and  the  defendant  in  the  management  of  its  train,  and  each 
proximately  contributed  to  the  injury  complained  of,  the  plaintiff  cannot 
recover. 

2.    Plaintiff's  Nbolioekce  Remote  to  the  Cause. 

If  the  negligence  of  the  plaintiff  was  remote  to  the  cause  of  the  injury.  It 
would  not  preclude  a  recovery  if  the  defendant,  by  the  exercise  of  ordinary 
care  and  skill  could  have  prevented  the  injury. 

8.    Plaintiff's  Burden  of  Proof. 

To  entitle  the  plaintiff  to  recover  he  must  show  that  he  was  free  from  negUgenca 
which  proximately  cause  the  injury,  and  that  defendant  was  guilty  of  thA 
negligence  which  caused  the  injury. 

The  petition  alleges  the  killing  of  three  cows  of  the  plaintiff,  by  the 
locomotive  of  the  defendant,  which  was  running  behind  time,  through  the 
carelessness  and  negligence  of  the  agents  of  the  defendant,  and  without 
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any  carelessness  or  negligence  on  the  part  of  the   plaintiff.    Damages 
claimed  $175. 

The  defendant  for  answer,  denies  all  allegations  of  irregularity  of 
trains,  negligence  or  carelessness  on  its  part* 

GiLMORE,  J. 

1.  If  you  find  from  the  evidence  that  the  parties  (each  being  re- 
sponsible for  the  acts  of  their  respective  servants)  were  virtually  guilty 
of  negligence — ^the  plaintiff  in  handling  of  his  cattle,  and  the  defendant 
in  the  management  of  its  train,  and  that  each  proximately  contributed  to 
the  injury  complained  of,  the  plaintiff  cannot  recover. 

2.  If  you  find  from  the  evidence  that  the  plaintiff  acted  negligently 
and  carelessly  in  the  driving  of  his  cattle  at  the  time  and  in  the  manner  he 
did,  and  thus  remotely  contributed  to  the  injury.  Still,  this  of  itself  will 
not  preclude  the  plaintiff  from  recovering,  and  he  will  be  entitled  to  re- 
cover, provided  you  find  from  the  evidence  that  the  defendant,  by  the  ex- 
ercise Qf  ordinary  care  and  skill,  could  have  prevented  the  injury. 

3.  If  from  the  evidence  you  find  the  defendant  was  running  its 
train  off  its  advertised  time,  this  fact  of  itself,  will  not  constitute  such 
negligence  on  the  part  of  the  defendant,  as  to  entitle  the  plaintiff  to  re- 
cover. It  is  a  fact,  however,  if  you  so  find  it,  that  is  to  be  considered  as 
any  other  fact,  proved  in  the  case,  and  such  weight  given  to  it  as  you  may 
think  it  entitled  to. 

4.  If  you  find  that  the  plaintiff  acted  with  ordinary  care  in  driving 
his  cattle,  and  that  they  were  injured  without  his  negligence,  yet  this 
alone,  will  not  entitle  him  to  recover ;  the  evidence  must  show  you  that  the 
defendant  was  guilty  of  negligence,  and  that  the  injury  was  occasioned  by 
such  negligence  or  want  of  ordinary  care  on  its  part ;  and  if  frbm  all  the 
evidence  you  find  that  the  defendant  by  the  use  of  ordinary  skill  and  care 
could  not  have  prevented  the  injury,  it  cannot  be  held  responsible. 

The  jury  returned  a  verdict  for  the  defense. 

M.  P.  Nolan,  for  plaintiff. 

Howard  &  Son,  cootia. 
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Renner  V.  Bennett. 

L    RcsiDENTS  ifw  8o>LDms*  Home  at  Datton  ivot  CmzEirs  or  Ohio. 

The  fnirriew  of  the  set  of  consress  of  Jsnnsry  21,  1891,  oedinr  to  tbe  stats 
of  Ohio  jarisdictioD  oyer  the  pisce  purchased  for  the  Natkmsl  Asylom  for 
for  Disabled  Soldiers,  at  I>ayton,  aod  proTidinic  that  the  United  States 
''shall  clsioi  or  exercise  no  jarisdiction  over  said  place  sfter  the  pssssge  or 
this  act"  is  inconsistent  with  the  farther  proviso,  contained  in  said  act,  that 
the  board  of  managers,  a  corporate  body  created  by  congress,  should  continue 
to  exercise  all  the  powers,  rights  and  duties,  over  said  national  military 
asylam,  sod  the  territory  on  which  it  is  situated,  that  they  exercised  prior 
to  the  passage  of  the  act.  Therefore,  the  purview  most  fall  snd  the  proviso 
must  stand  and  residents  in  such  asylum  are  not  voters,  in  Ohio. 

%    Must  Reside  WrmiN  Jubisdiction  in  Ohio. 

Resident  inmates  of  such  soldiers  home,  cannot  become  citizens  of  Ohio  and  be 
electors  before  they  have  resided  within  her  territorial  limits,  and  under 
her  Jurisdiction  for  one  year  prior  to  the  time  of  offering  their  votes. 

McKbnny,  J. 

This  case  is  submitted  on  an  agreed  statement  of  the  facts,  and, 
therefore,  leaves  nothing  to  be  passed  upon  by  the  court  except  the  ques- 
tions of  law  involved.  It  is  admitted  that  in  1867  the  state  of  Ohio. 
by  an  act  of  the  legislature  of  the  state,  ceded  to  the  government  of  the 
United  States  jurisdiction  over  certain  territory  in  the  county  of  Mont- 
gomery, to  be  used  and  occupied  by  the  United  States  as  a  national  asy- 
lum for  disabled  soldiers,  under  the  act  of  congress,  as  amended  and  ap- 
proved March  21,  1866;  and  that  in  pursuance  of  this  act  of  ces- 
sion from  the  state  of  Ohio  to  the  United  States,  bearing  date  of  April 
I3»  1867,  the  United  States  accepted  jurisdiction  of  said  territory,  and  by 
authority  of  congress  erected  the  necessary  buildings  thereon  for  the 
benefit  and  comfort  of  disabled  soldiers.  At  the  date  of  the  October 
miction,  the  number  of  inmates  in  the  institution  thus  created  was  about 
twelve  or  thirteen  hundred — a  portion  of  whom  were,  it  is  claimed, 
under  the  constitution  and  laws  of  the  state  of  Ohio,  legal  voters  in  the 
county  of  Montgomery,  at  the  said  election,  held  on  October  10,  1871, 

It  is  admitted  that  105  inmates  of  said  asylum  did,  in  the  township 
of  Jefferson,  in  the  coimty  of  Montgomery,  on  said  October  10.  1871, 
tender  their  ballots  to  the  judges  of  said  election,  and  that  they  were  re- 
jected. It  is  further  admitted  that  a  sufficient  number  offered  their  bal- 
lots to  the  judges  of  said  election,  with  the  contestor's  name  thereon, 
to  have  elected  him  had  they  been  received  and  counted.  And  it  is  also 
admitted  that  said  resident  inmates  of  said  asylum  were  not  legal  electors 
at  said  election  unless  it  was  by  an  act  of  congress  passed  January  21, 
1871,  assuming  to  cede  to  the  state  of  Ohio  jurisdiction  over  the  place 
purchased  for  the  location  of  said  national  asylum. 
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That  they  were  not  electors  in  the  state  of  Ohio  prior  to  the  passage 
of  the  act  of  congress  above  referred  to  is  clear,  by  the  decision  of  our 
Supreme  Court  in  Sinks  v.  Reese,  19  Ohio  St.  306.  The  right  of  the  in- 
mates of  said  asylum  to  vote  at  said  election  entirely  depends,  therefore, 
on  the  force  and  effect  of  the  act  of  congress,  of  January  21,  1871.  It 
insisted  by  the  contestor  that  the  inmates  of  said  asylum  clearly  became 
legal  voters  by  the  passage  of  said  act,  while  the  contestee  claims  that  the 
passage  of  the  act  conferred  no  such  rights. 

The  act  of  congress  referred  to  contains  but  one  section,  the  first 
part  of  which  cedes  to  the  state  of  Ohio  jurisdiction  over  the  place  pur- 
chased for  said  asylum ;  and  provides  that  the  United  States  "shall  claim 
or  exercise  no  jurisdiction  over  said  place  after  the  passage  of  this  act." 

Had  congress  stopped  here  this  would  very  clearly  have  given  the 
state  of  Ohio  absolute  and  inclusive  jurisdiction  over  the  territory  on 
which  the  asylum  is  located.  Or,  had  the  state  accepted  the  jurisdic- 
tion thus  conferred,  either  by  legislation,  or  by  taking  absolute  possession 
and  control  of  the  place  ceded,  the  authority  of  congress  and  the  federal 
government  over  it  would  have  been  terminated  and  excluded.  But  con- 
gress provided,  in  the  same  act,  that  board  of  managers — a  corporate 
body  created  by  congress  itself — should  continue  to  exercise  all  the 
powers,  and  rights,  and  duties,  over  the  said  national  military  asylum, 
and  the  territory  on  which  it  is  situated,  that  they  had  exercised  prior  to 
the  passage  of  that  act.  This  proviso  very  clearly  retains,  therefore,  in 
the  United  States,  jurisdiction  over  the  territory  thus  ceded.  The  board 
of  managers  are  mere  trustees  of  the  United  States  and  any  rights  re- 
tained in  them  by  the  proviso  are  rigts  retained  in  the  general  govern- 
ment. Under  this  act  of  congress  the  state  of  Ohio  could  not  construct 
roads  and  highways  over  or  through  said  place,  neither  could  she  ap- 
propriate the  lands  ceded  for  the  erection  of  public  buildings,  because 
she  has  not  absolute  and  exclusive  jurisdiction.  The  authority  over  said 
territory  is  vested  and  retained  in  the  hoard  of  managers,  and  so  long  as 
this  is  the  case,  there  can  be  no  absolute  sovereignty  and  jurisdiction  in 
the  state.  This  act  of  congress  is  intendd  to  operate  as  a  relinquishment 
of  jurisdiction.  It  is  not  contended  that  the  state,  by  its  act  of  cession 
to  the  United  States,  ceded  anything  but  jurisdiction  over  the  territory. 
It  is  quite  clear  that  no  fee  passed,  because  the  fee  was  in  the  individual 
citizens  owning  said  lands,  and  not  in  the  state.  But  the  state  being  an 
independent  sovereign  power,  the  right  of  eminent  domian  over  the  lands 
on  which  the  asylum  was  located  was,  prior  to  the  act  of  cession  of  our 
state  legislature,  passed  April  13,  1867,  in  the  state  of  Ohio,  and  the 
state  had  absolute  jurisdiction  over  the  same. 

By  said  act  the  state  ceded  to  the  United  States  absolute  sovereignty 
and  jurisdiction  over  said  territory,  as  soon  as  congress  accepted  the 
same,  either  by  congressional  enactment  or  by  the  exercise  of  absolute 
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jurisdiction  and  and  control  over  it, in  pursuance  of  said  act  of  our  gene- 
ral assembly.  There  cannot  exist  a  jurisdiction  in  the  general  government 
and  the  state  government  over  territory  in  the  limits  of  the  state  at  once 
£r.d  the  same  time.  One  or  the  other  must  exercise  absolute  sovereignty 
and  jurisdirtion,  but  in  this  act  congres  has  failed  to  relinquish  all  the  ad- 
ministrative authority  in  the  United  States,  for  the  proviso  expressly  re- 
tains in  the  board  of  managers  all  the  powers  they  had  prior  to  the  pass- 
age of  this  act,  not  only  over  the  inmates  of  the  asylum,  but  over  the  ter- 
ritory intended  by  this  act  to  be  ceded,  back  to  the  state.  The  purview  is 
clearly  inconsistent  with,  and  repugnant  to  the  proviso,  and  there  is  no 
proposition  more  firmly  established  in  the  mind  of  the  court  than  that, 
where  a  conflict  of  this  kind  exists  in  an  enactment,  the  purview  must 
fall,  and  the  proviso  must  stand,  the  proviso  being  construed  as  the  last 
act  of  the  legislative  body,  the  best  evidence  of  legislative  intent,  and  as 
operating  as  a  repeal  of  the  purview.  This  I  consider  to  be  well  settled 
by  the  authorities:  Dwarres  on  construction  of  statutes,  ii8;  Sedwick, 
65;  Vorhees  v.  U.  S.  Bank,  10;  Peters,  449;  Hayman  v.  Sutherland,  ib 
130;  Minis  V.  U.  S.,  15 ;  Peters,  445 ;  the  Ring  v.  Justices  of  Meddlesexe, 
22;  S.  &  R.,  848;  I  Kent.    Com.,  512. 

But  should  I  be  wrong  in  the  foregoingproposition,  suppose  that  con- 
gress did  by  the  act  of  January  21,  1871,  cede  to  the  state  jurisdiction 
over  the  territory  or  place  on  which  the  asylum  is  located,  were  the  resi- 
dent inmates  of  said  asylum,  on  October  10,  1871,  under  the  constitution 
and  laws  of  the  state  of  Ohio,  legal  voters  at  said  election?  Article  V 
of  the  constitution  of  Ohio  provides  for  the  qualification  of  electors  in 
this  state: 

1.  They  must  be  citizens  of  the  United  States. 

2.  They  must  be  residents  of  the  state  for  one  year. 

3.  They  must  reside  in  the  township  or  ward  in  which  they  vote. 
Now,  it  is  clear,  by  the  decision  of  Sinks  v.  Rees,  supra,  that  the 

resident  inmates  of  said  asylum  were  not,  on  January  20,  1871,  residents 
of  the  state,  or  of  Montgomery  county,  as  they  resided  on  territory  on 
which  the  United  States  had  exclusive  jurisdiction.  Could  they,  under 
the  state  constitution,  by  the  act  of  congress  of  January  21,  1871,  become 
citizens  of  Ohio  and  be  electors  before  they  had  resided  within  her  terri- 
torial limits,  and  under  her  jurisdiction,  for  one  year  prior  to  the  time 
of  offering  thewir  votes?  Such  legislation  is  clearly  in  conflict  with  the 
plain  provision  of  our  state  constitution.  Or  if  the  act  of  congress  of 
January  21,  1871,  is  valid  as  an  act  of  cession  to  the  state,  and  the  inmates 
of  said  asylum,  on  the  passage  of  the  act,  thereby  became  residents  of 
Ohio,  they  must  remain  under  the  state  jurisdiction  one  year  before  they 
can  become  legal  electors.  This  they  had  not  done  at  the  time  the  number 
agreed  on  tendered  their  ballots  to  the  judges  of  election.  I  am  there- 
fore of  the  opinion,  that  for  both, of  the  reasons  above  assigned,  their 
votes  were  properly  rejected. 
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Divorce. 

[Montgomery  Common  Pleas,  Janaary  Term,  1872.] 

Maria  Reusch  v.  John  C.  Reusch. 

DXTOBCB  FOB  SINGLE  ACT  OF  CBUBLTT. 

Extreme  cruelty,  as  one  of  the  grounds  for  divorce,  consists,  at  least  In  imri,  If 
not  always,  of  personal  violence,  and  a  divorce  may  be  granted  for  a  single 
act  of  extreme  cruelty  where  the  circumstances  and  conduct  of  the  airgressor 
are  such  as  to  produce  an  unreconcilable  alienation  batwesB  the  parties,  or  a 
reasonable  apprehension  of  other  acts  of  like  nature. 

LOWB,  J. 

Plaintiff  asks  for  a  divorce,  alleging,  as  cause,  extreme  cruelty. 

Defendant  denies  the  cruelty,  and  avers  that  he  has,  at  all  times, 
treated  his  wife  as  her  conduct  merited ;  and  that  without  just  cause  she 
has  left  his  bed  and  board,  and  refused,  and  still  refuses  to  return. 

Pixtreme  cruelty  is  one  of  the  statutory  causes  for  divorce,  and  us- 
ually, if  not  always,  consists  in  part  at  least  of  personal  violence.  Un- 
doubtedly a  divorce  may  be  granted  for  a  single  act  of  extreme  cruelty 
where  the  circumstances  and  conduct  of  the  aggressor  is  such  as  to  sat- 
isfy the  court  that  the  act  complained  of  has  produced  an  unreconcilable 
alienation  between  the  parties,  or  when  there  is  reasonable  apprehension 
of  other  acts  of  a  like  nature  of  which  the  one  complained  of  is  only  the 
beginning.  The  English  courts  have  been  more  lenient  toward  husbands 
who  have  assumed  a  sort  of  personal  and  physical  control  over  their 
wives,  than  is  usual  in  this  country.  The  old  idea  that  the  wife  is  not  only 
to  lave,  but  to  fear  and  obey  her  husband,  is  giving  place  to  the  more 
humane  and  reasonable  rule  that  the  duties  and  privileges  of  these  par- 
ties are  reciprocal ;  that  a  wife  has  rights  and  feelings  as  well  as  the  hus- 
band. Their  affections  should  be  mutual,  and  each,  in  a  like  degree, 
.should  be  governed  by  the  sentiments  of  fear  and  obedience,  to  the  ex- 
tent that  neither  should  dare  overstep  the  boundary  of  kindness,  gentil- 
ity and  unreserved  confidence.  The  husband  cannot  strike  his  wife  in 
anger  without  being  guilty  of  an  assault  and  battery,  and  that,  is  so  gross 
a  violation  of  the  laws  of  the  state  as  to  be  at  once  considered  an  act  of 
extreme  crueltv.  It  is  claimed  that  extreme  cruelty  consists  in  acts  tend- 
ing  to  produce  bodily  harm,  and  that  they  must  be  attended  by  circum- 
stances showing  that  the  wife's  life  or  health  is  in  danger.  And  yet  this 
rule  is  nowhere  <;trictly  adhered  to.  The  better  rule  would  seem  to  be, 
that  the  crueltv  must  be  such  as  affects  the  comfort  and  health  of  the  in- 
jurcd  party,  or  endanger  her  life  or  personal  safety,  and  makes  it  ex- 
tremely difficult,  if  not  impossible  for  her  to  discharge  well  and  truly  her 
marital  duties.  That  which  wounds  the  mental  feelings,  if  accompanied 
by  bodily  injury,  either  actual  or  menaced,  is  to  be  taken  into  consid- 
eration. 

20  Mont 
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Lord  vStowell,  in  Evans  v.  Evans,  a  leading  English  case,  lays  down 
some  plain  principles  with  great  clearness:  "Mere  austerity  of  temper, 
petulance  of  manners,  rudeness  of  language,  a  want  of  civil  attention, 
even  occasionally  sallies  of  passion,  if  they  do  not  threaten  bodily  harm, 
do  not  amount  to  legal  cruelty ;  they  are  high  moral  offenses  in  the  mar- 
riage state  undoubtedly,  not  innocent  surely  in  any  state  of  life,  but  still 
they  are  not  that  cruelty  against  which  the  law  can  relieve.  Under  such 
misconduct  of  either  of  the  parties — for  it  may  exist  as  well  on  one  side 
as  on  the  other — the  suffering  party  must  bear,  in  some  degree,  the  con- 
sequences of  an  injudicious  connection ;  and  if  this  cannot  be  done,  both 
must  suffer  in  silence.'* 

In  I  Bishop,  on  Marriage  and  Divorce,  726,  it  is  said  that  "assuming 
cruelty  to  exist  only  when  there  is  either  actual  or  threatened  bodily 
harm,  if  a  wife  has  shown  against  her  husband  acts  tending  to  her  bodily 
harm,  she  may  then,  from  this  foundation,  introduce  evidence 
of  what  is  addressed  only  to  the  mind."  Why  not?  May 
not  the  suffering  of  the  mind  caused  by  an  assault  or  a 
blow  given  in  anger,  by  him  to  whom  she  has  pledged  a  life  of  love  and 
honor,  be  far  more  harmful  and  humiliating  than  any  slight  wound  or  or- 
dinary bruise.  The  effect  is  much  owing  to  the  mental  and  physical  or- 
ganization. One  may  care  chiefiy  for  the  physical  pain  caused  by  the 
blow  while  another  will  care  less  for  the  physical  pain,  while  she  may 
suffer  unutterably  in  the  mind.  The  Duchess  of  Orleans,  when  kicked  in 
the  stomach  by  her  husband,  laid  her  hand  upon  her  heart  and  said,  "it 
is  here  I  feel  the  pain."  It  was  held  in  4  Mass.,  587,  that  when  force  and 
violence  have  been  once  used,  the  wife  is  unsafe.  It  is  also  well  estab- 
lished that  the  kind  of  violence,  where  violence  is  used,  is  immaterial ;  and 
no  ditference  exists  between  a  blow,  a  push,  or  any  other  force,  except  as 
modified  or  aggravated  by  circumstances,     i  Bishop,  735. 

It  is  claimed  that  the  circumstances  of  the  parties,  their  social  posi- 
tion, rank,  condition  and  habits,  should  be  taken  into  consideration. 
Something  is,  doubtless,  due  to  these  things,  but  too  great  stress  should 
not  be  put  upon  them.  Under  iw  circumstances  of  social  position  or  hab- 
its of  life,  is  a  husband  justified  in  committing  an  assault  and  battery  upon 
his  wife ;  and  a  blow  given  in  anger  is  an  assault  and  battery,  for  he  can- 
not lawfully  beat  her. 

In  a  New  York  case,  4  Barb.,  217,  Judge  Parker  says,  with  much 
justice  and  force.  "The  decencies  of  life  belong  equally  to  all  classes ;  and 
in  none  are  they  more  carefully  cultivated,  and  more  faithfully  ob.served 
than  among  the  farmers  (and  he  might  have  added  mechanics)  of  our 
country.  The  humane  heart  is  the  same  in  every  grade  of  society.  From 
it  flows,  in  the  humblest  as  well  as  in  the  highest  walk  of  life,  the  same 
current  of  affection  that  surrounds  the  domestic  hearth  with  gentle  con- 
duct and  kind  influences.  Delicacy  of  feeling  belongs  as  well  to  the  cot- 
tage as  to  the  statlier  mansion/' 
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In  the  case  before  us  we  find  that  in  1854,  the  complainant,  then  a 
comely  widow  of  forty,  with  three  children,  one  girl  and  two  boys,  aged 
respectively  about  twelve,  nine  and  six  years,  marries  the  defendant,  a 
nibust,  healthy,  industrious  young  man  of  twenty-six.  Neither  brought 
much  property  to  the  marriage,  but  by  their  joint  earnings  and  industry, 
have  accumulated  a  comfortable  home.  Both  have  worked  hard  an  / 
been  very  saving.  Having  had  no  children  between  them,  the  compara- 
tively 3'oung  husband  has  cared  for  the  wife's  children  with  commendable 
fidelity.  The  oldest  has  married  and  is  in  prosperous  circumstances.  The 
boys  have  learned  trades  and  are  in  a  condition  to  care  for  themselves. 
Still  it  is  manifest  the  parlies  did  not  live  happily  together.  Nor  was  it 
to  be  expected  they  should.  Their  tempers  are  not  in  harmony.  The  dis- 
parity of  their  ages  has  doubtless  had  much  to  do  with  their  unhappiness. 
The  complainant  is  now  an  old  woman  of  fifty-eight,  and  rather  feeble 
at  that,  while  the  defendant  is  robust,  vigorous  and  active,  in  the  very 
prime  of  life,  being  only  forty-four.  It  may  he,  too,  that  the  children 
have  produced  discord.  The  complainant's  married  daughter  has  for 
some  time  been  living  in  the  same  house,  and  that  has  caused  some  dis- 
cord. The  defendant  is  most  likely,  irritable  and  passionate,  and  not  in 
the  habit  of  controlling  his  temper — loud  ebullitions  of  passion  were  fre- 
quent, follcrwed  sometimes  by  hard  and  insulting  language.  The  wife 
complains  that  she  has  been  made  very  unhappy ;  that  her  husband 
taunted  her  and  scolded  and  threatened,  but  never  struck  her  till  on  a  Sat- 
urday evening  in  April,  1870,  when  suddenly  their  diflferences  culminated 
in  a  most  unfortunate  row. 

According  to  the  testimony  of  the  married  daughter,  the  only  witness 
to  the  recurrence,  defendant  was  heard  **fussing''  with  his  wife,  talking 
loudly,  and  swearing  very  hard.  The  daughter  being  in  an  adjoining 
room,  says  she  saw  defendant  strike-  complainani  over  the  head  and  face 
several  times  with  a  heavy  pair  of  pantaloons,  which  he  had  worn  during 
the  day.  The  daughter  says  she  ran  into  the  room,  and  just  as  she  en- 
tered the  door  he  gave  her  mother  a  push  which  threw  her  forward  on 
her  hands  and  knees,  and  that  the  witness  raised  her  up,  whereupon  he 
pushed  the  witness.  What  followed  was  a  severe  scuffle  between  the  de- 
fendant and  the  son-in-law ;  and  while  it  is  true  that  said  scuffle  created 
more  excitement  than  the  assault  on  the  complainant,  yet  the  original 
oflfcnse  is  none  the  less  the  very  essence  of  legal  cruelty.  The  statements 
of  the  complainant  are  much  more  full,  but  entirely  corroborate  the 
daughter,  while  they  give  a  clearer  insight  into  the  cause,  if  there  was 
any,  of  the  assault.  Defendant  denies  striking  his  wife  more  than  once, 
and  says  that  was  not  in  anger.  He  also  denies  pushing  her.  But  the 
weight  of  the  evidence  is  against  him,  and  from  it  the  fact  clearly  appears 
of  a  gross  and  unprovoked  assault  committed  by  a  husband  upon  his 
wife.  He  claims  some  provocation,  but,  even  taking  his  own  statement, 
such  provocation  was  unimportant,,  and  not  at  all   calculated   to   bring 
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upon  complainant  the  treatment  she  received.  That  evening's  occur- 
rence practically  dissolved  the  relations  of  the  parties  as  husband  and 
wife.  Complainant  left,  and  has  since  refused  to  live  with  the  defendant* 
She  says  she  cannot  live  with  him ;  that  her  confidence  is  gone ;  she  can- 
not abide  with  him.  Speaking  of  their  unhappiness  and  jarrings  while 
living  together,  she  says :  "My  days  of  peace  have  been  few."  It  is  not 
surprising  that  she  cannot  bring  her  mind  to  consent  to  live  with  him. 
When  a  husband  has  so  far  forgotten  his  position  and  the  decencies  of 
Mfc,  as  to  commit  a  serious  assault  and  battery  upon  his  wife,  how  can  it 
V,ti  expected  that  she  could  ever  again  look  upon  him  as  the  one  who  had 
sworn  to  love  her,  honor  her  and  protect  her  till  death  ?  They  have  been 
separated  now  some  twenty-two  months,  with  no  prospect  of  reunion. 
It  is  better,  therefore,  that  the  separation  be  legalized,  than  that  a  mere 
theoretical  marital  relation  should  by  force  continue  to  exist,  when  in  fact 
and  in  truth  they  are  and  will  continue  entirely  separate. 

Alimony  will  be  allowed  complainant  of  $80  a  year  during  their  joint 
lives,  or  $750  in  gross,  at  the  option  of  the  defendant 

Haynes  and  Nauerth,  for  plaintiff. 

Craighead  &  Munger,  for  defendant 


Fraudulent  Conveyance. 

[Montgomery  Superior  Ck>nrt] 

Enos  Richardson  v.  Chas.  W.  Thompson  et  au 

When  Fraudulent  Sale  of  Goods  Will  be  Upheld. 

Wbere  a  stock  of  merchandise  is  sold  and  transferred  by  the  owner  with  intent 
on  his  part  to  defraud  his  creditors,  but  purchased  in  good  faith  without  Icnowl- 
edge  of  such  fraudulent  intent,  although  for  an  apparent  inadequate  consid- 
eration, such  transfer  and  sale  will  not  be  set  aside  at  the  instance  of  creditors 
of  the  vendor,  and  held  a  mere  mortgage  security  for  the  consideration  paid* 
under  the  rule  in  similar  cases  of  conveyance  of  real  estate. 

The  petition  alleges  the  recovery  of  certain  judgments  against 
Thompson ;  That  on  or  about  the  4th  day  of  February,  1867,  Thompson 
for  the  purpose  of  hindering  and  defrauding  his  creditors  and  with  intent 
thus  to  do,  transferred  and  conveyed  a  large  and  valuable  stock  of 
watches,  diamonds  and  jewelry,  which  he  then  owned  and  was  in  posses- 
sion of,  to  Tyler — who  with  notice  of  Thompson's  fraudulent  intent  and 
purpose,  received  and  appropriated  them  to  his  own  use — and  asks  that 
the  conveyance  and  transfer  of  said  goods  to  Tyler  be  declared  fraud- 
ulent and  void  as  to  the  creditors  of  Thompson,  and  that  the  goods  re- 
maining in  Tylers  possession  be  delivered  to  a  receiver. 
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Tyler  for  answer  says,  that  he  did  not  know  that  Thompson  intended 
to  defraud  hJs  creditors,  and  that  he  purchased  the  stock  in  good  faith 
and  paid  a  valuable  consideration,  and  denies  all  allegations  of  fraud  upon 
his  part. 

Haynes,  J. 

Thompson  is  in  default  for  answer,  and  so  far  as  he  is  concerned,  his 
fraudulent  intent  in  the  sale  to  Tyler  is  admitted.  In  the  trial  between 
plaintiff  and  Tyler,  no  question  is  made,  but  the  fraudulent  purpose  of 
Thompson  is  admitted.  The  issue  made  in  the  pleadings,  and  tried  to  the 
courts  is,  whether  Tyler  had  notice  of  the  fraudulent  purpose  of  Thomp- 
son in  the  sale  and  participated  in  the  fraud.  If  so  the  sale  is  void,  not- 
withstanding the  consideration  paid.  .To  speak  of  construction  in  this 
connection  is  a  misapplication  of  the  term,  but  to  constitute  actual  notice 
no  direct  statement  or  declaration  by  Thompson  of  his  fraudulent  intent 
is  necessary.  It  is  enough  if  Tyler  had  knowledge  of  such  facts  as  would 
naturally  lead  to  the  conclusion  that  Thompson  had  a  fraudulent  design. 
It  appears  that  Tyler  was  a  stranger  in  Dayton,  intending,  however,  to 
make  it  his  home,  and  seeking  to  engage  in  some  business.  The  propo- 
sition to  buy  Thompson's  stock  was  made  to  him  by  Sturdevant,  who 
was  in  Thompson's  employ,  and  who,  at  Thompson's  request,  had  under- 
tkaen  to  procure  a  purchaser.  Tyler's  knowledge  of  watches  and  jewelry 
was  limited,  and  the  testimony  is  to  the  effect  that  he  relied  almost  en- 
tirely upon  the  judgment  of  Sturdevant  as  to  the  value  of  the  stock. 
The  invoice  at  cost  prices  was  over  $13,000,  but  Sturtdevant  advised  him, 
that  its  actual  value  was  but  about  $6,000,  and  he  agreed  to  pay  $6,100. 
Before  the  completion  of  the  sale,  he  ascertained  that  there  were  execu- 
tions to  the  amount  of  some  $1,100  levied  upt>n  the  property,  which 
were  to  be,  and  were  paid  off  with  the  money  received  by  Thompson 
from  him.  There  is  no  evidence  that  he  had  knowledge  of  any  other  in- 
debtedness of  Thompson,  or  any  embarrassment,  except  from  these  exe- 
cutions. Tyler  testified  that  he  supposed  Thompson's  whole  purpose 
in  the  sale  was  to  pay  off  his  debts  and  re-estblish  himself  in  business 
farther  west.  Tyler  negotiated  the  purchase  himself.  Sturdevant  was 
in  no  sense  his  agent,  Hodder  was  not  employed  by  him  as  his  attorney 
in  the  transaction,  and  only  as  a  friend,  consented  to  examine  into  the 
liens  upon  the  property.  Tyler  is  not  therefore  to  be  charged  with  facts 
within  their  knowledge  not  communicated  to  him.  Such  is  the  case  as 
presented  in  the  testimony,  and  there  seems  to  be  no  ground  for  a  charge 
and  scarcely  for  suspicion  of  fraud  upon  the  part  of  Tyler.  The  stock 
may  have  been,  and  not  improbably  was,  worth  more  than  he  paid  for  it, 
but  there  is  not  such  and  inadequacy  of  consideration  as  shocks  the 
moral  sense,  and  causes  the  mind  to  revolt  at  the  bargin,  or  so  gross  as 
to  have  made  Thompson's  purpose  of  fraud  apparent  to  Tyler.  Upon  the 
proof,  it  would  be  imposible  for  the  court  or  a  master  to  find  the  actual 
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value  of  the  goods.  Sturdevant  knew  more  of  the  stock  than  any  other 
witness;  Tyler  has  known  more  of  it  since  his  purchase:  and  they  ex- 
pressed the  opinion  that  its  full  value  was  paid.  Other  witnesses  have 
estimated  it  much  higher,  upon  general  observation  of  it,  and  upon 
the  cost  price  as  shown  by  the  invoice,  allowing  our  depreciation. 

One  intelligent  witness  says  he  could  form  no  opinion  as  to  the  de- 
preciation of  such  a  stock  of  goods  without  seeing  it.  Much  must  de- 
pend upon  the  fact  whether  Thompson  bought  at  high  or  low  prices,  and 
that  upon  the  degree  of  credit  he  enjoyed,  and  of  course  very  much  upon 
the  fact  whether  the  stock  was  proprly  rnewed  and  kpt  up.  There 
is  too  much  uncertainty  in  the  evidence  to  justify  the  court  in  saying  that 
there  was  gross  inadequacy  of  consideration. 

The  evidence  does  not  show  that  there  was  any  peculiar  effort  at 
concealment.  Tyler  was  but  little  in  the  store  to  examine  the  stock,  it  is 
true,  but  he  did  not  rely  upon  his  own  judgment,  but  that  of  Sturdevant 
and  the  invoice.  He  did  not  find  Thompson  in  the  store,  when  he  went 
to  complete  the  purchase,  because  he  was  rarely  there,  and  was  found  at 
another  place,  whence  they  went  to  Tyler's  room  and  from  there  to  the 
store. 

It  seems  to  me  impractiable,  if  the  principle  applies,  which  I  must 
doubt,  to  adopt  the  course  pursued  in  some  cases  of  conveyance  of  real 
estate,  and  hold  the  sale  good,  as  a  securety  for  the  money  advanced,  and 
decree  the  surplus  to  the  crditors.  These  goods  have  been  mixed  with 
others,  in  a  general  stock,  many  of  them  sold  without,  so  far  as  we  know, 
any  particular  acount  of  such  sales,  and  there  are  no  means  by  which  any 
accurate  account  en  be  taken.  In  this  case  there  was  no  indebtedness, 
and  nothing  like  a  loan  of  money.  It  can  hardly  be  construed  into  a 
mortgage.  It  must,  I  think,  be  set  aside  as  fraudulent  and  void,  or  stand 
as  a  good  and  complete  sale. 

Petition  dismissed. 

T.  O.  Lowe  and  DA.  Houk,  for  creditors. 

Houk  &  McMahon,  for  Tyler. 


Assignments. 

[Montgomery  Superior  Court.1 

Jacob  Richmond  v.  John  R.  Coblentz. 

1.  CONCITRRENT  JURIBDICTirN   OF   SUPERIOR   CJOURT. 

Where  a  general  assignment  for  the  benefit  of  creditors  has  been  made,  the  pro- 
bate court  has  jurisdiction  to  order  the  payment  of  ail  incumbrances  and  lien* 
according  to  priority,  but  it  is  nevertheless  competent  for  all  parties  in  in- 
terest to  submit  the  same  question  to  the  determination  of  the  superior  court 
as  provided  in  tlie  act  of  April  18,  18G1.    58  O.  L..  lOa 

2.  HOMBSTBAD   REAPPRATSEMENT   MADE   BIENNIALLY. 

Where  a  homestead  is  set  off  and  an  appraisement  of  the  annual  rental  valnt 
thereof  made,  under  the  statute,  a  reappraisement  can  only  be  made  bienninlij 
thereafter. 
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Haynes,  J. 

This  suit  was  brought  to  foreclose  a  mortgage  made  by  the  defendant 
Coblentz.  The  petition  was  filed  on  the  21st  day  of  January,  1861.  Pre- 
viously, on  the  30th  of  January,  i860,  said  John  R.  Coblentz  had  made  a 
general  assignment  to  Samuel  G.  Caine,  for  the  benefit  of  his  creditors. 
Said  assignee  afterward  filed  in  this  suit,  an  answer  and  cross-potition, 
amongst  other  things  averring  that  under  orders  of  the  probate  court, 
said  assignee  had  caused  a  homestead  to  be  assigned,  and  had  appraised 
and  sold  the  real  estate  of  said  Coblentz,  described  in  said  petition,  but 
no  return  of  said  sales  had  been  made  to  said  court,  and  no  deeds  ordered. 
That  by  consent  of  purchasers,  said  assignee,  and  assent  of  creditors  hold- 
ing mortgage  for  more  than  the  value  of  the  lots,  the  plaintiff  and  defend- 
ants herein,  said  sales  had  been  considered  as  naught,  and  the  con.tracts 
thereby  created  entirely  abandoned  on  account  of  alleged  defective  title 
and  disputes  as  to  dower,  homestead,  etc.,  and  asking  that  this  court  de- 
termine the  validity  and  priority  of  liens,  and  it  was  agreed  between  all 
parties  that  the  questions  involved  should  be  settled  in  this  action.  An- 
swers were  also  filed  herein  by  John  R.  Coblentz,  Wm.  Patton  and  Geo. 
W.  Rogers,  as  executor  of  Jacob  Coblentz.  At  the  February  term,  1862, 
the  cause  came  on  for  hearing  on  said  petition  and  answers,  and  "all  the 
said  parties  agreeing  in  open  court  to  the  submission  of  all  questions  of 
fact  and  law.  and  waiving  trial  by  jury ;"  and  that  the  liens  upon  the  prop- 
erty as  to  amount  and  priority  might  be  determined  and  the  property  sohl 
under  order  of  this  court,  it  was  ordered  that  said  assignee  proceed  by  the 
oaths  of  three  appraisers,  named  in  said  order,  to  set  aside  homestead,  and 
then  appraise  and  sell  said  premises  described  in  said  petition.  Under  said 
order,  said  assignee  proceeded  to  set  aside  part  of  said  premises  as  a  home- 
stead, and  same  being  worth  $500  said  appraisers  estimated  the  aimral 
rental  value  thereof  at  $200,  and  the  remainder  of  said  premises  were  sold 
by  said  assignee.  At  a  subsequent  term  his  proceedings  were  confirmed, 
and  said  John  R.  Coblentz  ordered  to  pay  to  Geo.  W.  Rogers,  executor, 
holding  the  first  lien  thereon,  the  sum  of  $160  annually,  commencing  on 
March  15,  1862,  the  same  being  payable  quarterly,  at  the  end  of  each 
quarter,  and  on  failure  to  pay  within  ten  days  after  each  quarter,  said 
homestead  to  be  sold,  and  said  assignee  or  his  successor  being  entitled  to 
reappraisement  every  two  years  under  the  provisions  of  the  law.  The 
case  had  been  left  off  the  docket  and  no  reappraisement  of  said  homestead 
had  been  made.  Said  assignee  and  said  Rogers  have  moved  the  court  to  re- 
docket  this  cause,  and  for  an  order  to  reappraise  said  homestead.  This 
motion  is  opposed  on  the  ground  chiefly  that  the  court  has  no  jurisdiction 
of  the  case,  and  that  the  probate  court  had  exclusive  jurisdiction  thereof; 
and  also  to  order  the  payment  of  the  incumbrances  and  liens  according  to 
priority.  A  motion  is  also  filed  by  Susan  Coblentz  to  set  aside  all  judg- 
ments, orders,  and  proceedings  heretofore  had  in  this  case,  and  hold  the 
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same  null  and  void  and  of  no  efTect,  and  to  dismiss  the  case  because  this 
court  had  and  has  no  jurisdiction  in  the  premises.  The  court  had  already 
intimated  that  such  rcappraisement  could  only  be  had  at  the  end  of  periods 
of  two  years ;  and  the  first  appraisement  having  been  made  in  March,  1862, 
such  reappraisement  could  have  been  made  only  in  1864  and  1866,  and 
these  having  been  named,  no  reappraisement  can  now  be  made  before  1868. 
This  would  dispose  of  the  first  motion  for  the  present,  but  the  court  was 
clearly  of  the  opinion  that  at  the  proper  time  it  would  have  the  power  to 
order  such  reappraisement  upon  such  motion.  As  to  the  second  motion 
by  the  defendant,  the  court  entertained  no  doubt  as  to  its  jurisdiction  to 
render  the  judgments  and  orders  rendered  in  the  case.  The  suit  was  an 
ordinary  one  to  foreclose  a  mortgage,  and  the  court  certainly  had  juris- 
diction over  such  a  case.  It  was  true  that  the  assignment  law  gave  to  the 
probate  court  jurisdiction  to  order  the  payment  of  all  incumbrances  and 
liens  according  to  priority.  But  it  was  nevertheless  competent  for  all 
parties  in  interest  to  submit  these  questions  to  the  determination  of  this 
court,  as  had  been  done  in  this  case.  And  if  there  was  any  doubt  on  this 
question  it  was  set  at  rest  by  58  O.  L.,  106,  passed  April  18,  1861,  before 
the  answer  of  the  assignee  was  filed  and  before  any  judgment  or  other 
action  of  the  court.  This  act  certainly  conferred  jurisdiction.  The  atten- 
tion of  the  court  in  this  connection  had  been  called  to  the  fact  that  the  as- 
signee's answer  had  not  in  fact  been  filed,  and  it  was  true  there  was  no 
dates  of  such  filing  on  said  answer,  but  the  record  of  the  case  states  that 
such  answer  had  been  filed. 

Gunckel  and  Young  &  Gottschall  for  assignee  and  George  W.  Rogers. 

C.  L.  Vallandigham,  contra. 


Pleading. 

[Montgomory  Superior  Court.] 

Jacob  T.  Roads  v.  Philmp  SItIFer's  Exr. 

Answer  not  Sitowtng  Complete  Defense  is  Bad. 

Ad  ouswer  which  does  not  show  a  fuU  and  complete  defense  to  the  whole  cauM 
of  action  set  forth  in  the  petition  will  be  held  bau  on  demurrer. 

Action  brought  against  the  executors  for  services  rendered  in  board- 
ing, washing,  nursing  and  caring  for  the  deceased  in  his  lifetime,  from 
June  10,  1859,  to  March  12,  1865,  at  $600  per  annum.  Amount  claimed, 
$3,426.65. 

The  defendants  deny  that  the  services  rendered  were  worth  $600  per 
annum.  For  a  further  answer,  they  say  that  January  i,  1859,  Josephine 
Follmer  entered  into  a  writen  agreement  with  the  deceased,  to  keep 
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house  for  and  stay  with  him  until  the  end  of  his  life  for  the  sum  of  $1.25 
per  week,  and  at  his  death  the  sum  of  $500 ;  that  shortly  afterwards  Jose- 
phine married  the  plaintiff,  and  Slifer  became  an  inmate  of  their  family 
upon  the  same  terms ;  that  most  of  the  service  was  the  personal  service 
of  the  said  Josephine,  and  was  her  separate  labor,  for  which  the  plaintiff 
is  not  entitled  lo  recover  if  anything  was  due,  and  that  during  his  life- 
time Slifer  regularly  paid  at  the  end  of  each  week  the  amount  due,  and 
allowed  nothing  to  remain  in  arrears  except  $25,  and  deny  that  the  plain- 
tiff or  his  wife  arc  entitled  to  recover  anything  beyound  $525,  which  they 
have  always  been  ready  to  pay. 

To  this  answer  the  plaintiff  files  a  general  demurrer. 

Havnes,  J. 

The  answer  did  not  show  a  full  and  complete  defense  to  the  whole 
cause  of  action  set  forth  in  the  petition. 
Demurrer  sustained. 

Conover  &  Craighead,  attorneys  for  plaintiff. 
Houk  &  McMahon,  contra. 


Pleading. 

[MoDtgomery  Superior  Ooort,  April  Term,  1868.] 

Elizabeth  Rohrer  v.  Town  of  Germantown. 

Removal  or  Bridge  and  Obstruction  or  Gutter  Distinct  Causes  of  Action. 
Where  Id  an  action  against  a  municipality  the  petition  alleged  that  the  plain- 
tiff therein  was  damaged  by  reason  of  the  wrongful  removal  of  a  bridge  built 
over  a  gutter  at  her  own  ex])ense,  leading  from  a  street  to  her  premises,  and 
that  the  defendant  allowed  obstructions  to  accumulate  in  the  gutter  over 
which  it  exercised  control*  which  tended  to  pi*eveDt  the  flow  of  water,  and 
thereby  caused  tlie  water  to  overflow  the  plaintiff's  premises,  it  was  held,  on 
a  motion  that  the  plaintiff  be  re<iuired  to  state  separately  and  numl)er  the 
causes  of  action  set  Torlli  in  the  i)etition,  that  the  removal  of  the  bridge  ia  a 
distinct  cause  of  action  from  the  obstruction  of  the  gutter. 

The  petition  sets  up  that  on  the  15th  of  October,  1840,  the  plaintiff 
becamt  owner  in  fee.  and  has  ever  since  been  the  owner,  of  certain  lots 
and  land  in  Germantown :  that  there  was  a  dwelling  house  upon  said 
premises :  that  in  front  of  and  bounding  her  premises,  and  on  and  along 
Walnut  street,  and  for  many  years  before  that  time,  had  been  a  certain 
gutter,  ditch  or  water  course,  which  was  under  the  control  of  the  de- 
fendant. For  twenty-five  years  prior  to  the  committing  of  the  grievances, 
the  defendant  held  the  water  of  the  run  in  check,  and  under  control,  by 
maintaining  a  certain  dam  near  the  corporation  line,  and  had  confined  the 
water  to  its  usual  channel  by  clearing  out  the  same,  and  so  fully  pro- 
tected the  premises  from  any  overflow  of  the  water;  that  before  the  plain- 
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tiff  purchased  the  property,  there  had  been  a  wooden  bridge  over  the 
run  leading  from  the  street  to  lier  premises,  and  which  was  the  only 
means  by  which  the  plaintiff  could  pass  from  her  premises  to  the  village. 
In  1847  plaintiff  replaced  the  wooden  bridge  by  a  stone  bridge,  built 
at  her  own  expenses,  leaving  ample  space  for  the  full  and  free  flow  of  the 
water.  That  the  defendant  during  the  summer  1865  carelessly  and 
wrongfully  suffered  the  dam  to  be  carried  away  and  destroyed,  and  has 
ever  since  neglected  and  refused  to  replace  the  same  or  to  build  a  dam  of 
any  kind  to  check  the  water,  and  has  allowed  the  gravel  to  accumulate 
in  the  bed  of  the  stream  and  to  fill  up  the  channel  and  has  made  or  allowed 
to  be  made  other  obstructions  just  below  plaintiff's  premises  which  tend 
to  obstruct  the  passage  of  the  water  and  to  throw  the  same  over  and  on 
the  plaintiff's  premises,  thereby  greatly  injuring  and  impairing  the  value 
of  her  premises.  And  the  defendant  knowing  that  the  stone  bridge  was 
the  only  means  to  pass  and  re-pass  from  plaintiff's  premises  to  village, 
wrongfully  removed  the  bridge  and  left  her  entirely  without  any  crossing 
over  the  run. 

Damages  laid  at  $3,000. 

Motion  by  the  defendant  that  the  plaintiff  be  required  to  separately 
state  and  number  the  causes  of  action  set  forth  in  the  petition. 

Havnes,  J. 

The  removal  of  the  bridge  built  by  the  plaintiff  is  a  distinct  and 
different  cause  of  action  from  the  obstruction  of  the  water  course,  either 
by  the  act  or  the  neglect  of  the  village  authorities.  The  acts  are  distinct 
and  the  damages  of  an  entirely  different  character. 

Motion  sustained. 

Guncker,  for  plaintiff. 

Conover  &  Craighead,  for  defendant. 


Street  Improvements. 

[Montgomery  Superior  Court,  May  Term,  I860.] 

Lewis  Rost  v.  Dayton  (City). 

1.  Right  of  Lot  Owner  to  Recover  Damages  Caused  by  Grading  Street. 

Where  the  owner  of  a  lot  in  a  city  makes  improvements  upon  a  street  accepted 
as  a  highway  and  belonging  to  the  city,  the  grade  of  which  has  not  l>een  estab- 
lished, and  sustains  damages  resulting  from  the  subsequent  grading  of  the 
street,  he  may  recover  for  such  injury  if  he  used  reasonable  care  and  judg- 
ment in  making  improvements,  with  a  view  to  a  reasonable  and  proper  grade. 

2.  Same. 

If  the  grade  subsequently  established  Is  not  unreasonable  and  improper  in  refer- 
ence to  the  circumstances  existing  when  the  improvements  were  made,  there 
is  no  liability  on  the  part  of  the  city  for  injury  to  such  improvemeota.     But 
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if  the  circumstances  are  changed  by  the  diversion  of  water  from  its  natural 
course  or  flow,  by  the  improvement  of  other  streets  in  other  parts  of  the  city, 
or  by  improvements  for  the  general  benefit  or  the  benefit  of  any  portion  of  the 
city  which  could  not  have  been  reasonably  anticipated,  the  city  will  be  liable 
for  injury  resulting  from  a  grade  established  with  reference  to  such  changed 
circumstances,  although  the  same  may  be  reasonable  and  proper  with  refer- 
ence thereto. 

The  plaintiff  avers  that  he  is  the  owner  of  lots  3987  and  3988.  which 
have  a  from  of  100  feet  lying  on  Park  street ;  that  long  prior  to  the  erec- 
tion of  the  buildings  on  said  lots,  Park  street  had  been  laid  out,  thrown 
open  and  dedicated  to  public  use,  and  the  plat  and  street  thereon,  in 
which  said  lots  were  located,  were  accepted  by  the  city,  and  the  city  neg- 
letced  to  fix  and  establish  any  grade  to  Park  street ;  that  a  good  and  sub- 
stantial dwelling  house  and  out  buildings  had  been  erected  upon  the 
lots  long  prior  to  the  raising  of  the  grade  of  Park  street,  and  the  chang- 
ing of  a  certain  water-course.  That  the  buildings  were  erected  near  to 
Park  street  and  with  reference  to  the  conditions,  of  the  street,  and  the 
natural  grade  of  the  same  slightly  elevated  above  the  then  level  of  the 
street.  That  a  stream  of  water  has  from  time  immemorial  run  through 
and  over  said  lots.  That  in  1867,  the  defendant  changed  the  water- 
course, took  the  same  away  from  the  lots  and  made  a  channel  for  the 
same  down  Park  street,  and  in  doing  so,  changed  the  grade  of  the  street, 
and  raised  it  about  five  feet  above  its  naturad  grade  and  above  the  foun- 
dation of  said  buildings,  as  to  greatly  injure  and  damage  the  premises. 

That  on  January  3,  1868,  he  filed  a  claim  for  damages  with  the  city 
clerk,  which  was  rejected.     Damages  laid  at  $1,000. 

Defendant,  for  answer,  denies  that  a  stream  of  water  does  or  has  at 
any  time  run  through  or  over  the  lots  of  plaintiff.  Defendant  says  that 
before  July  13,  1866.  no  grade  had  ever  been  established  for  Park  street, 
nor  had  the  street  been  improved  in  any  way;  that  on  July  13,  1866,  the 
city  council,  by  an  ordinance,  established  the  grade  of  the  street,  and 
they  also  provided  for  the  improvement  of  the  street.  Defendant  ad- 
mits that  in  making  the  improvement  a  fill  of  earth  in  front  of  the  lots  of 
plaintiff  became  necessary,  and  was  made;  that  the  grade  as  at  present 
established  is  the  most  reasonable  and  proper  grade  that  can  be  made, 
and  that  the  lots  of  the  plaintiff  have  been  greatly  benefitted  thereby. 

Defendant  admits  the  erection  of  the  dwelling  house  and  out  build- 
ings on  lot  3988,  and  denies  that  the  plaintiff  has  been  damaged  to  the 
amount  of  $t,ooo. 

That  prior  to  the  beginning  of  this  action  the  plaintiff  had  trans- 
ferred one-third  of  the  cause  of  action,  and  that  there  is  a  defect  of  parties 
plaintiff. 

That  the  grade  had  been  made  and  the  improvements  on  said  Park 
street  with  the  consent  and  request  of  plaintiff. 
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The  plaintiff  for  reply  denies  that  the  city  council  on  July  13.  1866, 
did  by  ordinance  lawfully  passed,  establish  the  grade  of  Park  street,  and 
Ihe  improvements,  and  denies  that  the  lots  have  been  benefited,  and 
denies  every  other  allegation  of  answer. 

CUARGE  TO  JURY. 

Haynes,  J. 

This  is  not  the  case  of  an  owner  of  unimproved  lots  to  recover  dam- 
ages from  a  municipal  corporation  for  filling,  ditching  or  cutting  down 
streets.  Nor  is  it  a  case  for  injury  to  erections  made  on  a  lot  in  accord- 
ance with  an  established  grade  which  is  afterwards  altered.  It  is  not 
therefore  necessary  to  consider  the  law  applicable  in  such  cases.  This 
case  is  for  injury  to  improvements  made  upon  a  street  accepted  as  a 
highway  and  belonging  to  the  city,  the  grade  of  which  had  not  been  es- 
tablished, such  injury  resulting  from  the  subsequent  grading  of  the 
street.  It  is  the  rule  of  law  applicable  to  this  case,  that  it  is  for  me  to  en- 
deavor to  ascertain  and  give  you  for  your  guidance  in  your  delibera- 
tions. I  feel  bound  to  give  you  in  charge  the  language  which  I  find  in 
a  decision  of  the  Supreme  Court  of  this  state  not  because  I  regard  it  as 
satisfactory  or  as  very  clear,  definite  and  certain,  hut  because  I  find  it 
not  only  in  the  syllabus  of  that  case,  but  in  the  opinion  of  the  judge  who 
pronounced  the  decision :  **The  owners  of  lots  upon  a  street,  the  grade 
of  which  has  not  been  established,  must  use  reasonable  care  and  judg- 
ment in  making  improvements,  with  a  view  to  a  reasonable  and  proper 
grade,  and  the  town  or  city  will  not  be  responsible  for  injuries  to  such 
improvements  by  afterwards  grading  the  street,  if  the  grade  by  ordinary 
care  could  have  been  anticipated." 

It  is  not  said,  but  the  inference  is  that  the  court  meant  that  if  the 
grade  by  ordinary  care  could  not  have  been  anticipated,  the  city  would 
be  responsible.  The  case  was  not  decided  upon  that  point.  In  connec- 
tion with  the  language  already  quoted,  I  give  you  in  charge  that  of  one 
of  the  ablest  and  clearest  headed  judges  who  have  held  seats  upon  our 
Supreme  bench,  in  the  decision  of  another  case.  "The  acquisition  of 
land  for  a  highway  of  any  kind  carries  with  it  the  right  to  put  the  ground 
in  a  suitable  condition  to  answer  the  purpose. of  the  acquisition  and  to 
this  public  right  all  private  rights  of  lot  owners  are  necessarily  subor- 
dinated. If  before  the  public  has  exercised  the  right  through  the  regu- 
larly constituted  authorities  the  lot  is  improved,  the  owner  must  do  so 
with  reference  to  its  reasonable  and  proper  exercise  thereafter ;  and  can- 
not complain  if  his  means  of  access  to  his  improvements  are  impaired 
through  his  own  indiscretion."  There  is  a  seeming  inconsistency  in 
these  utterances,  yet  I  think  ihey  are  reconcilable  and  will  be  found  to 
mean  the  same  thing,  and  that  is  that  the  owner  of  a  lot  should  make  his 
improvements  with  reference  to  any  future  grading  of  the  street,  which 
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would  be  reasonable  and  proper  under  existing  circumstances,  and  that 
he  is  bound  to  anticipate  any  such  reasonable  and  proper  grade.  If  he 
lacks  the  skill  and  ability  to  determine  what  would  be  such  a  reasonable 
grade,  he  should  consult  the  judgment  of  some  one  who  does  possess 
suflScient  skill  and  ability.  If  the  grade  subseqeuntly  established  is  not 
unreasonable  and  improper  in  reference  to  the  circumstances  existing 
when  the  improvements  were  made,  there  is  no  liability  on  the  part  of 
the  city  for  injury  to  such  improvements.  But  if  the  circumstances  are 
changed  by  the  diversion  of  water  from  its  natural  course  or  flow,  by  the 
improvement  of  other  streets  or  other  parts  of  the  city,  or  by  other  im- 
provements for  the  general  benefit  or  the  benefit  of  any  portion  of  the 
city,  which  could  not  have  been  reasonably  anticipated,  the  city  will  be 
liable  for  injury  resulting  from  a  grade  established  with  reference  to 
such  changed  circumstances,  although  the  same  may  be  reasonable  and 
proper  with  reference  thereto.  If  the  grade  established  is  unreasonable 
and  improper  under  any  circumstances,  the  city  is  under  the  decisions  in 
il'.is  state  unquestionably  responsible. 

The  jury  returned  a  verdict  for  $50  for  the  plaintiff. 

Jordon  &  Bigelow,  for  plaintiff. 

D.  B.  Corwin,  for  city. 


Revlemrh. 

[Montgomery  Superior  Court,  January  Term,  1872.] 

Frederick  S.  Sage  v.  Andrew  Slentz. 

1.  RiaHTS  m  Property  Het.d  by  CJoNnmoNAL  Sale. 

Where  pemonal  proporry  held  by  conditional  sale  is  replevined  by  the  assignee 
of  the  interest  of  tlie  vendor  under  a  contract  by  which  the  right  of  prop- 
erty remained  in  tlie  vendor  until  ail  the  purchase  money  was  paid,  upon 
the  payment  or  tendor  of  the  balance  of  such  purchase  money  to  the  assignees 
of  the  vendor  such  right  and  interest  of  the  vendor  or  his  assignee  would  be 
extinguished  and  he  would  have  no  right  to  possession  of  the  property. 

2.  Same. 

Personal  property  in  the  possession  of  the  assignee  of  the  vendor  under  a  con- 
ditional sale,  may  be  levied  upon  to  satisfy  an  execution  in  favor  of  the  cred- 
itors of  the  vendee,  and  upon  the  officer  paying  or  tendering  the  balance  due 
on  the  contract  of  sale,  he  has  the  right  of  possession  of  such  property  and 
may  replevin  the  .same. 

The  controversy  in  this  case  is  as  to  the  ownership  of  a  piano.  The 
plaintiff,  an  ex-constable,  has  obtained  possession  of  it,  by  this  action  in 
replevin,  and  claims  to  have  a  special  ownership  by  virtue  of  a  levy  made 
in  behalf  of  Comer  &  Brown,  creditors  of  Weldv.  The  defendant  claims 
the  property,  as  a  bona  Me  purchaser  without  notice,  of  E.  G.  Sumner 
&  Co.,  who  replevied  it  of  Weldy,  they  claiming  to  be  assignees  of  the 
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interest  of  Phillip  Phillips  &  Co.,  from  whom  Weldy  had  leased  it.  A 
demurrer  to  the  answer  was  overruled  by  Judge  Haynes,  upon  the 
ground,  as  is  now  understood,  that  under  the  contract  between  Weldy 
and  Phillips  &  Co.,  the  right  of  property  remained  in  the  latter  and  their 
assignees,  until  all  of  the  purchase  money  was  paid.  Fifty  dollars  therof 
remained  unpaid  when  Sumner  &  Co.  took  from  Weldy,  by  replevin. 
When  Judge  Jordan  came  upon  the  bench, the  case  passed  into  the  hands 
of  a  referee,  who  sustained  a  demurrer  to  the  reply.  At  the  March  term, 
1871,  this  decision  was  reviewed  and  confirmed.  An  amended  reply 
has  since  been  filed  which  denies  that  the  contract  between  Weldy  and 
Phillips  &  Co.,  was  ever  assigned  to  Sumner  &  Co.,  or  that  they  had  any 
right  of  property,  or  special  ownership  in,  or  lien  upon  said  piano  at  the 
time  they  replevied  it  from  Weldy,  and  avers  that  neither  in  their  re- 
plevin suit  nor  otherwise,  did  they  claim  the  right  of  property  in  said 
piano,  but  only  to  have  a  claim  thereon  for  $50  unpaid  purchase  money, 
then  due  them  from  Weldy.  The  reply  also  contains  the  averment  that 
plaintiff  tendered  the  fifty  dollars  to  Sumner  &  Co.,  notified  them  of  his 
levy  and  left  the  piano  with  them  to  keep,  and  preserve  for  him  until  he 
could  sell  the  same  under  his  execution.  Plaintiff  also  denies  that 
Slentz  bought  the  piano  from  Sumner  without  notice  of  the  levy.  The 
defendant  demurred. 

Lowe,  J,  chiefly  upon  the  authority  of  the  opinions  of  Judge  Thur- 
man  (2  O.  S.,  84),  and  of  Judge  Peck  (10  O.  S.,  467),  held  the  averments 
above  alluded  to,  to  be  a  sufficient  rply  to  the  matters  set  up  in  the  an- 
swer, and  overruled  the  demurrer. 

Young  &  Gottschall,  for  plaintiff. 

Jordan,  for  defendant. 


Official  Bond, 

[Montgomery  Superior  Court,  Mny  Term,  1872.] 

SCHALLER  &  GEKKE  v.  ThOMAS  D.  MiTCHELL    ET  KU 

1.  No  Presumption  as  to  Term  op  Justice  of  the  Peace. 

In  an  action  upon  the  bond  of  a  justice  of  the  peace  for  failing  to  pay  over 
money  received  directly  from  judgment  debtors  of  the  plaintiff,  the  court  will 
not  presume  that  the  commission  of  the  justice  was  only  to  fill  nn  unexpired 
term  which  had  elapsed  previous  to  the  payment  of  the  money  to  him. 

2.  Recepi'ion  of  Money  by  a  Magistrate  Upon  Judgment  is  Official  Act. 

The  reception  of  mon#»y  by  a  magistrate  upon  a  judgment  rendered  by  him,  la 
an  official  act,  whetiier  it  came  through  a  constable  or  directly  from  the  bands 
of  the  debtor. 
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Suit  is  brought  upon  the  bond  given  by  Mitchell  to  secure  the 
faithful  performance  of  his  duty  as  justice  of  the  peace.  The  allega- 
tions of  the  petition  in  substance  are  .that  the  defendants  executed  the 
bond,  the  recitals  and  conditions  of  which  are  as  follows : 

"Whereas,  the  said  Thomas  D.  Mitchell  hath  been  duly  elected  and 
qualified  as  justice  of  the  peace  in  and  for  the  township  of  Dayton,  in  the 
county  of  Montgomery,  Ohio,  and  whose  commission  as  such  was  is- 
sued and  is  dated  April  ii,  1868. 

Now  the  condition  of  the  above  obligation  is  such  that  if  the  said 
Thomas  D.  Mitchell,  shall  well  and  truly  pay  over  according  to  law,  all 
moneys  which  may  come  into  his  hands  by  virtue  of  his  said  commis- 
sion, and  shall  also,  well  and  truly  perform  every  ministerial  act  that 
is  enjoined  upon  him  by  law,  by  virtue  of  his  said  office,  then  this  obli- 
gation is  to  be  void,  otherwise  to  be  and  remain  in  full  force."  That 
Mitchell  thereupon  assumed  the  duties  of  the  office,  and  that  while  act- 
ing as  justice  of  the  peace,  on  March  28,  1871,  he  received  directly  from 
the  hands  of  Becherer  and  Ritter,  partners,  judgment  debtors  of  plain- 
tiffs, $316.75,  the  amount  of  a  judgment  against  them  upon  his 
(Mitchell's)  docket.  The  money  not  being  paid  over  on  demand,  Schal- 
ler &  Gerke  bring  this  suit. 

Lowe,  J. 

Whether  defendant,  in  the  force  of  the  recitals  of  the  bond,  can  now 
be  heard  to  deny  the  due  election  and  qualification  of  Mitchell  as  a  jus- 
tice or  not,  defects  in  such  matters  cannot  be  taken  advantage  of  upon 
tliis  demurrer:  that  the  court  will  not  presume  that  the  commission  was 
only  to  fill  an  unexpired  term  which  elapsed  previous  to  the  payment  of 
tlie  money,  and  that  the  reception  of  money  by  a  magistrate  upon  a 
judgment  rendered  by  him,  is  an  official  act  whether  it  came  through  a 
constable  or  directly  from  the  hands  of  the  debtors. 

Demurrer  to  petition  overruled. 

Baumann,  for  plaintiff. 

Young  &  Gottschall,  and  Craighead  &  Munger,  for  defendant,. 


MaliciotiS  Pi^osecution, 

[Montgomery  Superior  Court,  March,  1866.] 

Frank  Scheu  v.  Frederick  Stahu 

Maltce  Mat  Be  Implied  from  Want  of  Probable  Cause. 

Id  ao  action  for  damages  for  malicious  prosecution,  there  must  be  malice  as  well 
as  want  of  probable  cause,  but  where  want  of  probable  cause  is  shown  malice 
may  be  referred,  but  if  malice  alone  is  proven,  want  of  probable  cause  cannot 
be  inferred. 
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Charge  to  jury. 
Haynes^  J. 

I  St.     That  it  must  be  established  that  a  prosecution  was  instituted. 

2.  That  the  plaintiflf  was  discharged  from  arrest  or  acquitted  of  the 
charge ;  also  that  the  prosecution  was  instituted  without  probable  cause ; 
that  is  without  such  facts  as  would  lead  a  cautious  man  to  commence 
prosecution,  that  there  must  be  malice  in  addition  to  the  want  of  a  prob- 
able cause,  and  where  the  want  of  a  probable  cause  is  proven,  malice  may 
be  inferred,  but  if  malice  alone  is  proven,  the  want  of  a  probable  cause 
could  not  be  inferrec!. 

The  jury  in  this  case  returned  averdict  for  $1,500  damages  for 
plaintiff 


Susband  and  Wifs. 

[Montgomery  Superior  Court.] 

Andrew  Schukun  v.  Harrison  Sloop. 

JunoiCENT  Rrcoverrd  bt  Woman  Before  Marriage  in  Bastardy  Proceeding  Heb 
Separate  Property. 

A  judgment  recovered  in  a  bastardy  proceeding  by  a  woman  before  ber  marriage, 
becomes  her  separatp  property  under  the  statuteB  of  ISGl.  In  an  action  in  aid 
of  execution,  to  satisfy  such  judgment  she  must  sue  by  next  friend,  and  her 
husband  need  not  be  joined  with  her  aa  provided  in  section  28  of  the  code. 

Plaintiffs  represent  that  on  November  25,  1865,  said  Barbara  Schlik- 
lin,  then  Barbara  Logel,  recovered  a  judgment  against  Harrison  Sloop 
in  the  court  of  common  pleas  of  Montgomery  county  for  $100  in  a  certain 
action  for  bastardy:  that  the  judgment  has  not  been  satisfied,  and  that 
the  defendant  has  neither  goods  nor  chattels  sufficient  to  pay  the  same 
subject  to  levy  on  execution,  nor  property  of  any  kind.  Since  the  said 
judgment  was  rendered  the  said  Barbara  has  intermarried  with  Andrew 
Schliklin ;  also  that  there  is  due  Harrison  Sloop  from  Harrison  town- 
ship as  school  teacher  the  sum  of  $100.  The  other  parties,  defendants 
to  this  suit,  being  trustees  of  said  township.  Plaintiflf  asks  that  the 
township  be  ordered  to  pay  said  sum  to  said  plaintiflf. 

Defendants  demurred  to  the  petition  because  of  defect  in  parties* 
plaint  iflfs. 

Hayncs,  J. 

The  husband  and  wife  can  not  join  as  plaintiflFs  in  such  an  action; 
the  wife  must  sue  by  her  next  friend,  and  her  husband  might  properly  be 
made  a  party  defendant :  by  the  statutes  of  1861.  rights  of  action  accruing 
to  the  wife  before  coverture,  are  her  separate  property.     Under  that 
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Statute  the  rule  of  proceeding  would  be  the  same  as  formerly.  By  sec. 
28  of  the  code  **when  the  action  concerns  her  separate  property,  she  may 
sue  without  her  husband  by  her  next  friend."  This  docs  not  change  the 
rule.  Under  the  uniform  rulings  of  the  court,  and  in  the  two  cases  cited 
to  the  court,  it  is  held  that  in  such  cases  she  must,  as  heretofore,  sue  by 
her  next  friend. 

The  demurrer  was  therfore  sustained.  Leave  granted  to  file  an 
amended  petition,  the  wife  suing  by  her  next  friend. 

Howard  &  Son,  for  plaintiff. 

Thompson,  contra. 


Ejectment. 

fMontgomery  Superior  Court.] 

William  Schneck  v,  Catherine  Thomas. 

Facts  Bntituno  Tenant  to  Possession  of  Pbemises. 

In  an  action  to  dispostiefls  defendant  of  a  liouse  and  lot,  wliere  the  defendant  ad- 
mits plaintiff's  title,  l)ut  denies  the  right  of  possession  and  unlawful  deten- 
tion, and  claimed,  that  in  consideration  of  herself,  her  husband  and  children 
assisting  In  the  erection  of  the  house  on  said  lot,  pursuant  to  a  verlml  agree- 
ment with  the  owner,  that  she  and  her  husband  might  take  possession  and  oc- 
cupy the  premises  during  their  lives  that  they  did  so  assist  in  building  the 
bouse,  toolc  possession  pursuant  <o  said  agreement,  and  have  retained  posses- 
sion ever  since,  such  facts  would  take  the  case  out  of  the  statute  of  frauds, 
create  an  equity  in  the  defendant  and  entitles  her  to  a  decree  confirming  her 
right  of  possession  thei*eto. 

This  was  an  action  brought  to  dispossess  the  defendant  of  a  house  and 
lot  on  Fourth  street.  The  plaintiff  claiming  title  and  right  of  possession 
in  himself,  and  wrongful  detention  by  the  defendant.  The  defendant  ad- 
mitted plaintiff's  title  but  denied  the  right  of  possession  and  unlawful  de- 
tention, and  claimed  by  way  of  a  counterclaim,  that  in  consideration  of  her- 
self, her  husband  and  her  children  assisting  in  the  erection  of  the  house 
on  said  lot,  pursuant  to  a  verbal  agreement  with  Arthur  G.  Thomas,  who 
then  owned  it,  that  she  and  her  husband  might  take  possession  and  occupy 
the  premises  during  their  lives;  that  they  did  so  assist  in  building  the 
house,  took  possession  pursuant  to  said  agreement,  and  have  retained 
possession  exer  since ;  and  that  the  plaintiff  does  not  claim  title  under  her, 
but  under  said  Arthur  G.  Thomas,  acquired  subsequent  to  her  taking 
possession.  Her  husband  now  being  dead  she  claims  the  property  during 
her  life,  and  asks  the  court  to  confirm  her  right  thereto. 

The  plaintiff  moved  the  court  to  strike  out  all  of  the  counterclaim. 

Haynes.  J. 

Though  as  a  mere  gift,  they  could  not  grant  the  defendant  any  relief, 
yet  where  there  was  only  a  verbal  agreement  with  such  a  consideration 

21  Mont 


322  OHIO  DECISIONS. 


Montgomery  Superior  Court. 


as  is  avowed  in  the  counterclaim,  with  possession  taken  pursuant  thereto, 
it  took  the  case  out  of  the  statute  of  frauds,  created  an  equity  in  her  and 
entitled  her  to  such  decree,  and  that  such  possession  by  the  defendant  was 
notice  to  the  plaintiff. 

Cases  cited  were  House  v.  Beatty  et  al,  7  O.  R.,  84,  90;  Kelly  et  al 
V.  Stanberry  et  al,  13  O.  R.,  408,  420. 

Motion  overruled. 

Clay,  for  plaintiff. 

Jordan,  contra. 


Contract 

[Montgomery  Superior  Court,  November  Term,  1868.] 

Adam  Shade  v.  Emanuel  B.  Gebhart. 

1.  Defendant  Liable  for  Failure  to  Perform  Agreement. 

Where  there  is  an  agreement  between  parties,  by  which  the  defendant  agre^i 
for  a  rewai*d  to  receive  tobacco  in  boxes,  and  send  same  by  railroad,  to  New 
York  city  and  have  it  sold  there  lot  the  best  possible  price,  for  the  plaintiif, 
that  it  would  bring,  the  defendant  is  liable  in  damages  for  any  loss  caused  by 
his  failure  to  comply  with  the  agreement. 

2.  A  Proposition  Without  Notice  of  Acceptance  no  Contract. 

If  there  was  no  snch  agreement,  but  only  a  proposition  by  defendant  to  ship  snd 
sell  plaintifiE's  tobacco,  and  the  defendant  was  not  properly  notified  that  it  nai 
accepted,  there  would  be  no  ground  for  recovery  against  him. 

The  plaintiff  says  that,  at  the  special  instance  and  request  of  the 
defendant,  he,  about  the  month  of  June,  1866,  at  Montgomery  county, 
Ohio,  delivered  to  the  defendant  at  the  warehouse  of  Jacob  Zimmer,  at 
Miamisburg,  8,320  pounds  of  tobacco  in  boxes  at  the  value  of  $832, 
which  defendant  agreed  to  receive  at  said  warehouse,  and  to  send  by  rail- 
road to  New  York  City  and  have  sold  there  for  the  best  possible  price 
for  the  plaintiff  which  the  same  would  bring  and  for  a  reward  of  two  and 
a  half  per  cent,  on  the  amount  for  which  he  should  sell  the  same ;  to  1)C 
by  the  defendant  retained  out  of  the  proceeds. 

The  defendant  then  and  there  received  the  tobacco  from  the  plain- 
tiff, at  the  warehouse,  to  sell  the  same  at  New  York,  for  the  reward 
aforesaid. 

The  defendant  so  carelessly  and  negligently  conducted  himself  about 
the  shipment  and  sale  of  the  tobacco  that  the  same  was  not  sold  for  the 
best  price,  but  the  same  should,  with  proper  care  and  attention  have 
commanded.  And  the  defendant,  by  reason  of  the  neglect  of  himself 
and  his  servants,  has  permitted  the  said  tobacco  to  become  a  total  loss 
TO  the  plaintiff. 

The  plaintiff  has  demanded  an  account  of  the  same  and  payment  of 
the  amount  for  which  the   same   would,  with  reasonable  care  and  pm- 
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dence  on  the  part  of  the  defendant,  have  sold,  less  the  proper  charges  of 
two  and  a  half  per  cent. 

The  plaintiff  asks  judgment  for  $8io  and  interest  from  October  i, 
1868. 

The  defendant,  for  answer,  denies  all  the  allegations  of  the  petition. 

Charge  to  Jury. 
Haynes,  J. 

If  there  was  such  an  agreement  between  the  parties  as  the  plaintiff 
claims,  and  the  tobacco  was  delivered  according  to  defendant's  instruc- 
tions, the  defendant  is  liable  in  damages  for  any  loss  caused  oy  his  fail- 
ure to  comply  with  the  agreement.  He  is  liable  at  least  for  the  net  pro- 
ceeds of  the  tobacco,  having  permitted  it  to  be  shipped  in  the  name  of 
Loree.  and  the  proceeds  to  be  received  by  him.  Although  he  failed  to 
ship  himself,  yet  if  the  tobacco  was  shipped  in  proper  time  and  manner 
by  Loree,  to  a  responsible  house,  and  properly  sold,  no  loss  would  have 
resulted  from  such  failure,  and  the  plaintiff  should  only  recover  the  net 
proceeds  of  the  sale  after  deducting  proper  charges,  except  such  as  de- 
fendant was  to  pay.  If  there  was  not  such  an  agreement,  out  only  a 
proposition  by  the  defendant  to  ship  and  sell  plaintiff's  tobacco,  and  the 
defendant  was  not  properly  notified  that  it  was  accepted,  there  is  no 
ground  for  recovery  against  him. 

Verdict  for  plaintiff  for  $263.94. 

Howard  &  Howard,  for  plaintiff. 

Houk  &  McMahon,  contra. 


Foreign  Judr/ment. 

fMontgomei-y  Superior  Court.] 

Shai'er  et  al  V.  Marientiial  &  Co. 

1.  PLAiNrnrs  in  Replevin  in  Anotheb  State  Cannot  Maintain  Conversion 
ON  Title  Based  on  Their  Judgment. 

Plaintiffs  in  an  action  upon  a  judgment  rendered  in  a  replevin  suit  in  another 
state,  for  the  return  cf  certain  goods,  and  who  have  also  attnclied  the  same, 
cannot  maintain  an  action  against  the  defendants  who  removed  tlie  Roods  out 
of  the  state,  for  conversion  unless  they  can  show  a  joint  title  to  the  possession, 
independent  of  the  judgment  in  replevin. 

2.  Smr  Upon  Judgment  in  Another  State. 

Where  it  is  sought  to  found  a  judgment  upon  a  judgment  rendered  in  another 
state,  the  record  must  show  the  amount  the  party  is  entitled  to  recover.  It 
must  appear  as  a  debt  due,  and  be  so  clearly  ascertained  as  to  authorize  an 
action  for  the  amount,  and  if  that  amount  is  ascertained  no  evidence  can  be 
received  to  add  to  or  lessen  the  judgment. 

Suit  upon  a  judgment  in  Lee  county,  Iowa,  for  the  possession  of 
liquors,  valued  at  $600,  also  for  $18  costs,  and  the  property  not  being 
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returned  they  ask  a  judgment  in  this  court  for  the  value  and  costs.  It  is 
also  alleged  that  the  sheriff  of  Lee  county  attached  the  property  at  the 
instance  of  plaintiffs,  and  that  in  a  replevin  suit,  after  an  order  was  made 
for  its  restoration  to  S.,  it  was  ascertained  it  was  removed  from  the  state 
of  Iowa,  and  converted  by  defendants  to  their  own  use. 

The  defendants  allege  they  offered  to  comply  with  the  judgment 
by  delivering  a  similar  article  which  plaintiffs  refused. 

Two  questions  were  presented:  ist.  Did  the  plaintiffs  show  a 
joint  title  to  the  possession,  independent  of  the  judgment  in  replevin, 
so  that  they  could  sustain  a  joint  action  of  trover? 

Haynes,  J. 

They  did  not.  The  sheriff,  under  the  attachment,  acquired  a  pos- 
sessory right,  hut  the  attaching  creditors  did  not  acquire  either  title  or 
right  of  possession,  and  therefore  the  action  of  trover  cannot  be  sus- 
tained in  their  names. 

2d.  Can  ihe  suit  be  maintained  on  the  record  of  the  judgment  for 
anything  more  than  the  $i8  costs? 

Where  it  is  sought  to  found  a  judgment  upon  a  judgment  rendered 
in  another  state,  the  record  must  show  the  amount  the  party  is  entitled 
to  recover.  It  must  appear  a  debt  is  due,  and  be  so  clearly  ascertained 
as  to  authorize  an  action  for  the  amount,  and  if  that  amount  is  ascer- 
tained no  evidence  can  be  received  to  add  to  or  lessen  the  judgment. 
On  these  priciples  it  is  very  clear  that  the  judgment  in  question  cannot  be 
relied  upon  to  authorize  a  recovery  for  any  amount  beyond  the  $i§ 
costs. 


Prinnpal  and  Agent 

[Montfiromery  Superior  Court,  February  Term,  1872.] 

Jacob  D.  Shaffer  v.  Ruu)F  Voorhees. 

1.  Agent  Incurs  no  Liability  When  Acting  Within  His  Authorttt, 

Where  an  agent  acts  within  the  limits  of  his  authority,  and  the  cireumstances 
sliow  that  it  was  understood  at  tlie  time  that  the  i>er8on  contracting  acted  a« 
agent,  and  intended  to  make  the  contract  on  l)elialf  of  the  principal,  the  con- 
tract is  entirely  the  principal's,  and  the  agent  incurs  no  liability. 

2.  Agent  Manifesting  Intention  to  Bind  Himself  is  Estopped  From  Dent- 
ing IT. 

If  at  the  time  of  making  the  contract,  the  agent  manifested  an  intention  to  coo- 
tract  for,  and  to  bind  himself,  rather  than  his  principals,  he  is  estopped 
from  denying  that  the  intention  do  manifested  was  his  real  intention. 

8.    Argument  to  Remedy  Defect  in  Machine  Sold  Must  be  Performed. 

If  there  was  a  manifest  defect  in  the  machine,  which  the  defendant  agreed  to 
remedy,  in  consideration  of  the  plaintiff  agreeing  to  waive  any  other  objeo 
tions,  the  defendant  must  have  performed  or  offered  to  perform  this  contract 
according  to  its  terms,  or  the  waiver  conditioned  upon  such  performance  li 
not  binding  upon  the  plaintiff. 
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Plaintiff,  in  the  early  part  of  the  summer  of  1868,  ordered  of  War- 
der, Mitchell  &  Co.,  of  Springfield,  through  the  defendant,  who  was  then 
acting  as  their  agent,  an  agricultural  implement  known  as  the  "New 
York  Self- Raking  Reaper  and  Mower,"  for  which  plaintiff  agreed  to  give 
two  notes,  for  $100  each,  the  machine  upon  a  fair  trial,  to  prove  itsell  to 
be  first  class.  After  the  delivery,  while  plaintiff  was  trying  the  machine, 
and  before  the  trial  was  concluded,  plaintiff  says,  Voorhees  demanded 
the  notes,  which  he  declined  to  give  because  he  had  not  fully  tested  the 
machine.  Voorhees,  it  is  claimed,  said  that  he  mu.st  have  the  notes  to 
make  a  return  or  report  to  his  principals,  and  then  agreed  that  if  ])Iaintiff 
would  give  him  the  notes  he  would  hold  them  in  his  own  possession,  and 
would  return  them  to  the  plaintiff  if  the  machine  was  not  all  right,  and 
was  returned  to  him  at  Brookville.  The  machine  proved  defective,  and 
was  returned  and  notes  demanded,  but  they  had  been  sent  to  Warder, 
Mitchell  &  Co.,  and  by  them  transferred  to  a  third  party,  who  by  suit, 
compelled  plaintiff  to  pay  them.  Defendant  denies  that  he  contracted 
itidividually,  and  claims  that  Warder,  Mitchell  &  Co.,  are  alone  responsi- 
ble if  there  has  been  any  breach  of  contract  in  the  case. 

Charge  to  jury. 
Lowe,  J. 

Where  an  agent  acts  within  the  limits  of  his  authority,  and  the  cir- 
cumstances show  that  it  was  understood  at  the  time  that  the  person  con- 
tracting acted  as  agent,  and  intended  to  make  the  contract  on  behalf  of 
the  pnncipal,  the  contract  is  entirely  the  principal's  and  the  agent  incurs 
no  liability.  The  rule  is  otherwise,  if  it  appears  that  the  agent  has  made 
the  contract  in  his  own  name.  Whatever  Voorhees*  real  intention  may 
l*a\  e  been,  if  at  the  time  of  making  the  contract,  he  manifested  an  inten- 
tion to  contract  for,  and  to  bind  himself,  rather  than  his  principals,  and 
thereby  induced  Shaffer  to  act,  he  is  estopped  from  denying  that  the  in- 
tention so  manifested  was  his  real  intention.  If,  in  other  words,  the  or- 
dinary significance  of  the  language  used  by  Voorhees  imported  an  indi- 
vidual contract  on  his  part,  and  it  was  so  understood  and  acted  upon  by 
Shaffer,  the  contract  binds  Voorhees  as  an  individual.  If,  on  the  other 
hand,  you  find  that  the  language  used  imported,  and  that  the  parties  un- 
derstood that  Voorhees  was  not  acting  upon  his  own  behalf,  but  as  the 
agent  of  Warder,  Mitchell  &  Co.;  they  are  the  parties  against  whom 
Shaffer  must  proceed. 

If  there  was  a  manifest  defect  in  the  machine,  which  Voorhees 
agreed  to  remedy,  and  Shaffer  thereupon  agreed  to  waive  any  other  ob- 
jections, Voorhees  iiuist  have  performed,  or  offered  to  perform  this  con- 
tract according  to  its  terms,  or  the  waiver  conditioned  upon  such  per- 
formance, is  not  binding  upon  Shaffer. 
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The  burden  of  proof  in  this  case  is  upon  the  plaintiff,  to  show  that, 
as  claimed  in  the  petition,  the  defendant  made  a  contract,  binding  him- 
self individually. 

If  Voorhees  contracted  as  claimed,  and  failed  to  do  as  he  promised, 
ShafftT  not  being  in  default,  Voorhees  must  make  good  to  Shaffer  the 
damages  suffered  by  him,  not  exceeding  the  amount  claimed  in  the 
petition. 

Verdict  for  $294.15,  for  plaintiff, 

S.  Craighead,  for  plaintiff. 

G.  W.  Houk,  contra. 


Bills  and  Notes* 

[Montgomery  Superior  Court,  January  Term,  1869.] 

John  Shafer  v.  Peter  Reist. 

Acceptance  of  Interest  in  Advance  Will  DiscnARGE  Surety. 

Where  the  plnintiff  accepts  interest  on  a  note  to  a  future  day,  without  any  ex- 
press agrocniotit  that  the  time  of  payment  should  be  exended,  such  inereit 
can  only  he  regarded  as  a  consideration  for  the  use  of  the  money  until  that 
that  time,  and  where  he  reserves  no  right  to  require  payment  sooner,  there  is 
an  implied  contract  upon  his  part,  extending  the  time  of  payment  for  the  defi- 
nite period  for  which  the  interest  was  paid  which  will  operate  so  as  to  dis- 
charge the  surety. 

Action  brought  upon  a  promissory  note  dated  September  3,  i860, 
signed  by  tlie  defendants,  for  $300.  Judgment  asked  for  the  sum  of 
$300  and  interest  from  May  3.  1864 

Defendant,  Sowers,  for  answer  says  that  the  note  was  executed  by 
him  solely  for  the  accommodation  of  his  co-defendant;  that  he  is  a  mere 
surety  upon  said  note,  and  that  the  plaintiff  well  knowing  this  fact,  for  a 
valuable  consideration  paid  to  him  by  Reist,  extended  the  time  for  the 
payment  of  said  notes,  without  the  knowledge  of  this  defendant. 

The  plaintiff  says  that,  at  the  special  instance  and  request  of  the 
him  by  the  defendant  Reist,  he  extended  the  time  for  the  payment  of 
said  note,  without  the  knowledge  or  consent  of  Sowers. 

Haynes,  J. 

It  appears  in  this  case  that  Sowers  was  surety  only  for  Reist,  which 
fact  was  known  to  the  plaintiff,  that  after  the  note  was  due  upon  several 
occasions,  at  the  request  of  Reist.  the  plaintiff  indulged  him  with  further 
time  for  payment ;  that  upon  the  last  occasion  further  time  was  asked  by 
Reist ;  that  he  then  paid  a  sum  of  money  as  interest,  a  part  of  which  was 
in  advance  for  some  two  months,  and  that  that  money  was  accepted  and 
received  as  interest  by  the  plaintiff.  There  was  no  express  agreement 
that  the  time  of  payment   should   be   extended   to   any  particular  day. 
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The  interest,  however,  to  a  day  in  the  future  was  paid.  That  interest 
can  only  be  regarded  as  a  consideration  for  the  use  of  the  money  until 
that  time.  When  the  plaintiflF  accepts  and  receives  the  considration 
without  reserving  a  right  to  require  payment  sooner,  there  is  an  implied 
contract  upon  his  part,  extending  the  time  of  payment  for  the  definite 
period  for  which  the  interest  was  paid.  Such  extension  of  time  operates 
to  discharge  surety. 

Judgment  for  defendant,  Sowers. 

Houk  &  McMahon,  for  plaintiff. 

Conover  &  Craighead,  contra. 


Slander. 

[Montgomery  Superior  Court,  June  Term,  1872.] 

Harrison  R.  Sheets  v.  John  Young. 

1.  Falsb  Accusation  of  Grand  Larceny  Renders  Accuser  Liable. 

A  false  accupation  of  grand  larceny  renders  the  accuser  liable  for  the  damage 
done  thereby  to  the  reputation  of  the  accused. 

2.  The  Law  Implies  Injury  from  a  False  Accusation  of  Grand  Larceny. 

From  such  speaking  of  such  words  the  law  implies  injury,  and  plaintiff  may  re- 
cover, though  no  actual  damage  be  proven. 

8.    Malice  Also  Implied  from  Such  False  Accusation. 

Malice  is  also  implied  from  such  a  false  accusation,  and  punitive  damages  may 
be  recovered,  commensurate  to  the  offense. 

This  was  a  suit  brought  to  obtain  damages  on  alleged  slander. 

The  plaintiflF  was  a  clerk  in  the  employ  of  the  defendant  in  the  town 
df  Union,  in  this  county,  in  June,  1870,  the  time  when  the  defendant  lost 
584  in  money,  and  the  petition  avers  that  the  defendant  charged  the 
plaintiff  with  taking  it. 

The  defendant  denied  speaking  the  words^  and  this  was  the  issue 
tried  by  the  jury. 

Charge  to  j  ury, 
Lowe,  J. 

A  false  accusation  of  grand  larceny  rendered  the  accuser  liable  for 
the  damage  done  thereby  to  the  reputation  of  the  accused.  From  such 
speaking  of  such  words  the  law  implies  injury,  and  a  plaintiflF  may  re- 
cover though  no  actual  damage  be  proven.  Such  a  false  accusation  also 
implies  malice,  and  for  this  malice  the  jury  may  punish  the  false  accuser 
by  the  infliction  of  such  a  pecuniary  penalty  as  in  tlieir  judgment  may 
seem  commensurate  to  the  oflFense. 

Verdict  in  favor  of  the  plaintiflF  for  $200. 

Houk  &  McMahon,  for  plaintiflF. 

Haynes  and  J.  C.  Young,  for  defendant. 
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Possession. 

[Montgomery  Superior  Conrt.] 

Sheets  and  Baldwin  v.  Josiah  Gebhart. 

Bntertiyo  akd  Depositing  Articles  in  a  House  not  Possession. 

Bnterinjc  a  house  and  depositing    therein    certain    articles  of  property  does  oot 
give  the  party  so  doing  possession  thereof. 

Action  to  recover  $i,ooo  damage  for  an  alleged  wrongful  and  for- 
cible entry  into  premises  on  the  northwest  corner  of  208  Jefferson. 
Answer  denies  all  allegations  of  petition. 

Charge  TO  JURY. 

Haynes,  J. 

It  appears  from  the  testimony  that  in  April,  1865,  Gebhart  had 
leased  the  premises  to  Nixon,  by  a  written  lease,  in  which  it  was  cov- 
enanted that  he  would  not  assign  or  underlet,  without  the  consent  in 
writing  of  the  lessor.  Subsequently  by  consent  of  Gebhart,  lease  was 
assigned  to  Wilkinson,  Powell  &  Co.  There  was  no  proof  of  any  sub- 
sequent assignment  of  the  lease.  Leedom  &  Patton,  in  which  firm 
Wilkinson,  Powell  &  Co.,  had  an  interest,  had  afterwards  occupied  the 
premises,  and  upon  their  sale  to  Davis  &  Co.,  this  firm  had  occupied  the 
premises  as  tenants  at  will  of  Wilkinson,  Powell  &  Co.,  but  the  proof 
showed  no  assignment  to  them.  They  could  make  no  assignment  of 
the  lease,  and  could  not  sub-let  the  premises,  unless  by  the  consent  of 
both  Wilkinson,  Powell  &  Co.,  and  Gebhart.  There  had  been  no  proof 
tending  to  show  such  consent.  Davis  had  been  in  possession  until  the 
second  of  November,  and  had  then  delivered  the  key  to  Gebhart.  Be- 
fore Davis  surrendered  possession  the  plaintiff  had  in  some  way  entered 
the  cellar  and  placed  therein  a  few  barrels  of  empty  bottles  and  some 
other  articles.  This  did  not  give  them  possession.  If  a  man  enters 
your  house  and  deposits  therein  certain  articles  of  property,  that  docs 
not  give  him  possession.  And  at  best,  the  possession  of  plaintiff  was 
a  concurrent  and  mixed  possession  with  Davis  to  November  the  second, 
and  Gebhart  afterwards.  And  Gebhart  having  the  title  that  drew  to 
it  the  possession,  he  would  be  considered  in  actual  possession.  There 
was  some  conflict  of  authority  as  to  the  right  of  the  owner  of 
the  property  having  the  right  of  entry  to  recover  pssession  by  a  forcible 
entry,  but  in  the  view  he  took  of  this  case  it  was  unnecessary  for  him  to 
express  an  opinion  or  charge  the  jury  on  this  question.  If  under  this 
charge  of  the  court  the  jury  should  find  the  plaintiff  entitled  to  dam- 
ages, they  would  assess  his  actual  damages,  and  might,  if  they  found  the 
act  of  the  defendant  to  have  been  done  with  malice,  allow  in  their  dam- 
ages for  his  counsel  fees  in  this  case. 

Verdict  for  defendant. 

Jordan,  for  plaintiff. 

Young  &  Gottschall  and  Cahill,  for  defendant. 
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Execjitors  and  Administrators. 

[MoDtffomery  Superior  Court.  November  Term.  1807.] 

Jacob  Sheets  v.  Jonathan  Dubbs.  Admr 

PmroN  NncD  not  Aver  that  Claim   Was   Presented  to   Des-endant  and  Re- 
jected. 

lo  an  action  upon  a  promisfiory  note  against  the  administrator  of  a  de<^ent,  it 
is  not  neoesoary  to  aver  in  the  petition  tliat  the  claim  was  presented  to  tlie  de- 
fendant and  rejected.  That  is  a  matter  of  defense  to  the  pending  action,  but 
not  a  bar  to  any  action,  at  any  time. 

The  petition  sets  forth  that  John  Dubbs  in  his  lifetime,  and  Lewis 
Gable  on  the  i8th  day  of  March,  1864,  made  and  deh'vered  to  the  plain- 
tiff their  promissory  note  for  $1,000,  payable  in  one  year  after  date 
with  interest  from  date,  and  asks  judgment  for  that  amount  with  interest 
from  March  18,  1864. 

To  the  petition  the  administrator  filed  a  general  demurrer. 

HaynesJ. 

The  demurrer  raises  the  question  whether  in  a  petition  against  an 
administrator  it  is  necessary  to  aver  that  the  claim  was  presented  to 
the  defendant  and  rejected,  the  statute  providing  that  an  administrator 
shall  not  be  liable  to  be  sued  until  after  such  rejection.  The  forms 
found  in  the  books  consulted,  contain  no  such  averment.  The  peti- 
tion contains  a  complete  cause  of  action,  and  it  is  for  the  defendant  to 
show  that  he  was  not  liable  to  be  sued  when  the  action  was  brought  by 
answer  in  the  nature  of  a  plea  in  abatement.  It  is  a  matter  of  defense 
to  the  pending  action,  but  not  a  bar  to  any  action,  at  any  time.  It  is 
enough  that  the  petition  sets  forth  a  sufficient  cause  of  action,  without 
setting  forth  also  that  tne  defendant  was  liable  to  be  sued  upon  it  in  the 
present  action. 

Demurrer  overruled. 


Verdict — Agency. 

[Montgomery  Common   Pleas.] 

Martin  V.  B.  Shepherd  v.  Kneisly  &  MclNTyRi. 

Verdict  tx)B  Damages  fob  Breach  op  Contract. 

Where  a  judgment  debtor  was  authorised  by  the  judgment  creditorn  to  boy 
at  sheriflTs  sale  property  of  the  judgment  debtor  levied  upon  by  said  sheriff, 
which  they  did,  and  the  {ndgment  creditors  refused  to  accept  (he  property, 
and  the  same  was  again  sold  for  a  less  sum,  the  judgmonr  creditor  is  en- 
titled to  recover  the  difference  l>etween  the  price  bid  at  sheriff's  sale  and  tha 
amount  the  property  subsequently  sold  for. 

This  was  a  suit  for  damages,  the  amount  claimed  being  $80. 
The  plaintiff  avers  in  his  petition  that  some  time  during  the  year 
1864  the  sheriff,  by  the  authority  of  an  execution  from  Hamilton  county 


S30  OHIO  DECISIONS 


Montgomery  Commoo  Pleas. 


upon  a  judgment  against  the  plaintiff,  levied  upon  property  belonging  to 
Shepherd,  and  sold  it  according  to  law ;  that  the  plaintiff  was  authorized 
by  the  defendants  to  buy  at  said  sale,  as  their  agent,  certain  shelving,  fix- 
tures, and  other  personal  property,  which  he  did;  his  bid — ^$120 — being 
the  highest  and  best :  that  said  Kneisly  fi  Mclntyre  after  the  purchase  at 
the  sheriff's  sale  refused  to  accept  the  property.  They  were  resold  and 
brought  $40.  The  plaintiff  claims  damages  for  the  difference  of  $80,  and 
claims  that  they  are  only  entitled  to  $10  upon  their  judgment  lien  which 
was  $130.  The  defendant  denied  the  agency  of  the  plaintiff,  and  also 
denied  the  purchase  of  the  property. 

The  jury  was  charged  Warren  Munger,  jr.,  who  acted  for  Judge  El- 
liott, he  being  a  witness  in  the  case,  and  unable  therefore  to  sit. 

Verdict  for  the  plaintiff  as  demanded  in  his  petition. 

Houk  &  McMahon,  for  plaintiff. 

Jordan  &  Sullivan,  contra. 


Mistake. 

[Montgomery  Superior  Court.  February  Term.  1872.] 

William  J.  Shuey  v.  Frank  J.  Welty. 

EqtjIty  wn.L  Relieve  Against  Mistake  in  Drawing  Lease. 

Where  defendant  leased  from  S.  premises  owned  by  the  W.  B.  Printing  Com- 
pany, but  by  mistalce  of  the  conveyancer,  the  lease  was  so  drawn  nn 
to  make  S.  the  lessor,  instead  of  the  company,  without  the  knowltnlge 
of  such  mistake  on  the  part  of  the  defendant  until  after  suit  whh  «-oiii- 
uienccd,  a  court  of  equity  will  relieve  against  such  mistake  whether  it  be  at 
the  lustance  of  the  plaintiff  or  defendant. 

This  plaintiff  is  an  action  brought  by  the  plaintiff  for  rent  due  undei 
a  lease  of  the  cellar  and  first  and  second  stories  of  the  north  half  of 
the  Telescope  building  in  this  city.  The  defendant  answers  in  substance 
that  the  plaintiff  was  never  the  owner  of  the  property ;  that  it  was  and 
is  owned  by  the  United  Brethern  Printing  Establishment ;  that  it  was 
the  intention  and  understanding  between  the  defendant  and  Shuey,  as 
the  agent  of  said  establishment,  that  defendant  was  leasing,  not  of  the 
plaintiff,  but  of  the  establishment ;  that  by  mistake  of  the  conveyancer, 
the  lease  was  so  drawn  as  to  make  Shuey  the  lessor  instead  of  the  estab- 
lishment, and  defendant  was  ignorant  of  the  mistake  until  after  this  suit 
was  commenced.  The  defendant  prays  that  the  lease  may  be  reformed 
and  corrected  so  as  to  conform  to  the  real  contract  of  the  parties.  To 
this  answer  the  plaintiff  demurs,  claiming  that  the  answer  is  in  substance 
nothing  but  an  inadmissible  attempt  to  evade  the  legal  principle  that  a 
tenant  cannot  deny  his  landlord's  title. 
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Shuey  v.  Welty. 

Lowe,  J. 

The  question  in  this  case  seems  not  to  be  whether  a  tenant  can  deny 
his  landlord's  title,  but  whethr  Shuey  really  was  Welty's  landlord. 
Welty  cannot  be  held  liable  upon  a  contract  he  never  made.  The  de- 
murrer to  the  answer  admits  that  the  contract  of  Welty  was  not  with 
Shuey  as  an  individual,  but  with  the  United  Brethern  Printing  Estab- 
lishment. Suit  is  not  brought  by  Shuey  as  the  agent  or  trustee  of  that 
establishment,  or  as  a  person  in  whose  name  a  contract  has  been  made 
for  its  benefit.  By  the  present  state  of  the  pleadings  he  is  made  to  oc- 
cupy the  position  of  one  seeking  to  profit  individually  by  a  contract 
really  made  with  and  for  another.  The  defendant  says:  **I  have  made 
no  contract  with  the  plaintiff.  I  did  make  a  contract  through  him  with 
the  printing  establishment,  but  my  obligation  is  to  it,  and  not  to  him. 
The  written  contract  binds  me  to  him,  but  this  happens  through  the  mis- 
take of  him  who  drew  the  contract,  the  agreement  of  both  of  us  being 
entirely  difTerent.  The  facts  contained  in  the  answer  amount,  as  it 
seems  to  me,  to  the  averment  that  the  plaintiff  is  not  the  real  party  in  in- 
terest, and  has  no  right  to  sue,  and  this  is  a  sufficient  defense.  Courts 
of  equity  will  relieve  against  mistake  where  it  is  clearly  proved,  whether 
it  be  at  the  instance  of  plaintiff  or  defendant.  (2  £q..  Digest,  288  and 
290.) 

Demurrer  to  answer  overruled. 

Boltin  &  Shauck,  for  plaintiff. 

Jordan,  for  defense. 


Divorce  and  Alimony. 

[Montgomery  Common   Pleai.] 

Lethinda  Shock  v.  Joshua  Shock. 

1.  Former  Condoned  Acts  Revived. 

Where  act^  of  extreme  cruelty  and  drunkenness  have  been  condoned  and  the 
same  cause  of  complaint  arises  again,  the  former  acts  will  be  revived. 

2.  Refusal  to  Allow  Alimony  in  Gross. 

Alimony  in  gross  will  not  l)e  granted  where  it  appears  It  would  be  wasted,  and 
would  be  a  barrier  between  father  and  children  and  a  barrier  to  future  recon- 
ci  lint  ion. 

WiNANS.   J. 

The  parties  to  this  suit  have  lived  together  for  a  great  many  years, 
and  have  raised  a  family  of  children.  The  cross  petition  for  divorce  on 
the  part  of  the  defendant  alleges  extreme  cruelty  and  wilful  absence. 
This  does  not  appear  in  testimony,  and  the  defense  have  not  made  out 
their  case. 
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As  to  the  petition  for  alimony,  the  testimony  clearly  shows  thai  for 
several  years  the  defendant  had  been  in  the  habit  of  drinking  too  much, 
and  at  such  times  abused  his  wife  and  family.  Habitual  dnuikenness 
under  the  statute  is  not,  as  claimed  by  the  defense,  **the  wasting  of  a 
man*s  estate."  or  "incapacitating  a  man  from  attending  to  his  business." 
by  continual  drinking  he  became  a  nuisance  to  his  family.  The  plaintiff, 
it  appears,  was  a  good  tempered  and  amiable  woman  up  to  the  time  of 
defendant  acquiring  this  habit.  Plaintiff  admitted  using  vile  and  in- 
decent language  toward  defendant,  but  claimed  that  his  habitual  drunk- 
enness was  the  cause  of  her  ill-temper  and  harsh  words. 

It  was  also  claimed  that  all  these  acts  of  cruelty  had  been  condoned, 
but  if  after  condonation  the  same  cause  of  complaint  arises  again,  the 
former  acts  of  cruelty  are  revived. 

It  also  appeared  that  the  final  separation  took  place  in  August,  1864, 
when  the  plaintiff  had  refused  to  cohabit  with  him,  since  that  time  the 
defendant  had  not  supplied  the  plaintiff  with  the  necessaries  of  hfe.  and 
had  treated  her  with  g^oss  neglect.  As  to  alimony  the  plaintiff  had  re- 
quested that  it  be  given  in  gross,  but  that  the  court  declines  to  do,  as  the 
plaintiff  thought  a  great  deal  of  her  children,  and  two  of  the  family,  a 
son  and  son  in-law,  are  according  to  their  own  testimony  likely  to  follow 
the  path  of  the  father.  Such  alimony  would  therefore  probably  be 
wasted;  and  it  is  also  claimed  that  the  alimony  would  probably  be  all 
they  would  get  from  the  father ;  it  is  not  the  duty  of  the  court  to  thus  set 
up  a  barrier  between  the  father  and  children,  and  prevent  any  chance 
of  future  reconciliation.  The  court  will  grant  alimony,  $200,  payable  in 
sixty  days  and  $75.00,  every  year  hereafter,  which  will  be  a  lien  upon  the 
farm. 

Pfouts.  Conover  &  Craighead,  for  plaintiff. 

E.  S.  Young,  contra. 


Aid  of  ExeeiUion. 

r Montgomery  Superior  Court,  March  Term.  I860.] 

Sechler  and  Pater  v.  Samuel  Brady  et  au 

1.  Trust  Created  by  Will  Cannot  be  Defeated. 

Where  hy  the  terms  of  o  will  a  life  estate  la  vested  in  8.  B.  and  a  fee  almple 
in  the  andivided  fifth  in  tlie  remainder  in  L.  B.  but  snbje<;t  to  tlie  power  of 
S.  B.  to  sell  in  his  discretion  portions  of  the  real  estate  connected  with  a 
trust  to  expend  the  proceeds  in  improvement  of  the  residue,  such  trust  and 
power  to  sell  cannot  be  divested,  and  sales  made  thereunder  will  be  valid. 

2,  Contingent  Interests  Cannot  be  Sold  on  Exectjtion. 

Such  a  title  as  S.  B.  and  L.  B.  have  in  the  whole  property  is  too  indefinite 
and  uncertain  to  1>e  sold  on  execution,  but  value  of  the  same  may  be  a»o«r> 
tained  and  sold,  and  the  proreedH  applied  to  the  payment  of  Judgmeuta  against 
them  by  a  proceeding  in  equity. 


SUPRRIOR  AND  COMMON  PLEAS  COURTS.  333 

__!___! ■I_I__^^^IB1      I     111     ■■  ■       ■       ■       -  -  ■ 1 ^— 

Secliler  v.  Brady. 


The  petition  sets  forth  that  at  the  December  term,  i860,  of  the 
superior  coun,  they  recovered  a  judgment  against  Brady  &  Son  for 
$334.60  and  $19  costs ;  that  on  September  4,  1864,  an  execution  was  is- 
sued thereon,  and  was  returned  unsatisfied;  that  December  20,  1867, 
another  execution  was  issued,  and  for  want  of  goods  and  chattels,  was 
levied  on  the  life  estate  of  Samuel  Brady,  and  the  estate  of  Luther 
Brady,  being  the  undivided  fifth  part  in  fee  simple,  subject  to  the  life  es- 
tate of  Samuel  Brady,  in  the  following  real  estate:  Part  of  lot  93,  and 
also  lots  2459.  2686,  2687,  4728,  4729,  4730.  4733,  4734,  4735,  4736,  47SI» 
4752.  4753  and  4754.     Also  part  of  out  lots  63  and  64. 

That  said  premises  were  devised  by  Prescilla  Brady  to  Samuel 
Brady  for  life,  and  on  the  death  of  Samuel  Brady,  the  one-fifth  part  of 
said  premises  were  devised  to  Luther  Brady;  that  by  her  will  Sanuel 
Brady  was  appointed  executor,  and  was  authorized  and  empowered  to 
sell  and  dispose  of  snch  part  of  the  real  estate  as  he  should  think  proper, 
and  to  invest  the  proceeds  arising  from  such  sales  in  the  remainder  of 
said  real  estate ;  that  since  said  levy,  following  lots  have  been  sold :  4728. 
4730.  47S3»  4754,  Sii4»  5ii5.  5ii6,  5117,  5118,  5119,  5120,  5121,  5122, 
5123,  5124.  5125,  5126— being  subdivision  of  out  lot  63,  which  was  sub- 
divided since  the  levy  was  made. 

Plaintiffs  pray  that  the  undivided  one-fifth  interest  in  said  premises, 
subject  to  the  life  estate  of  Samuel  Brady,  may  be  sold  to  pay  said  debt. 

The  defendants  demur  generally  to  the  petition. 

Haynes,  J. 

By  the  will  of  Prescilla  Brady,  a  life  estate  was  vested  in  Samuel 
Brady,  and  a  fee  simple  in  the  undivided  fifth  in  remainder  in  Luther 
Brady,  but  subject  to  the  power  in  Samuel  Brady  to  sell  in  his  discretion 
portions  of  the  real  estate,  connected  with  a  trust  to  expend  the  proceeds 
in  improvement  of  the  residue.  Of  that  power  thus  coupled  with  a  trust 
for  the  benefit  of  all  the  devisees  Samuel  Brady  cannot  be  divested. 
The  sales  already  made  by  him  are  therefore  valid,  and  he  still  retains 
the  power  in  the  exercise  of  a  proper  discretion  to  sell.  In  this  state  of 
things  the  remedy  by  venditioni  exponas  is  inadequate.  The  interests  of 
Samuel  and  Luther  in  the  several  parcels  of  property  are  entirely  indef- 
inite and  uncertain,  and  no  proper  appraisement  and  sale  can  be  made. 
A  title  acquired  by  purchase  of  any  parcel  under  execution  would  be 
subject  to  be  divested  by  the  act  of  Samuel  Brady  under  the  power. 
Their  interests  in  the  whole  property  may,  however,  be  defined  and  their 
value  ascertained,  and  they  may  be  sold  and  the  proceeds  applied  to  the 
payment  of  judgments  against  them,  but  this  must  be  done  by  a  pro- 
ceeding in  equity. 

Demurrer  overruled. 

Jordan  &  Bigelow,  for  plaintiffs. 

Corwin  &  Corwin,  contra. 
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Sureties. 

[Montgomery  Superior  Gonrt.] 

John  Simms  v.  D.  M.  Curtis  et  au 

New  Promtbe  not  Binding  on  Sureties. 

A  promise  made  by  sureties  to  pay  a  note  after  being  released  by  extension  of 
time  of  payment,  is  not  binding  unless  supported  by  a  new  consideration,  and 
it  would  be  a  departure  from  the  petition,  unless  it  be  pleaded  as  a  waiver  of 
such  release. 

This  case  came  up  on  motion  to  strike  out  part  of  the  reply.  The  pe- 
tition avers  that  D.  M.  Curtis  and  three  sureties  executed  their  note  to 
plaintiff.  The  answer  of  these  sureties  for  Curtis,  aver  that  Simms  knew 
that  they  were  sureties,  and  that  he  extended  time  to  Curtis  on  the  note  for 
a  valuable  consideration.  The  reply  of  Simms  denies  his  knowledge  of 
suretyship,  and  denies  the  extension  of  time  for  a  consideration,  and 
then  avers  that  after  the  time  it  is  claimed  it  was  agreed  to  extend  the 
time,  these  sureties  promised  to  pay  this  note.  This  motion  is  to  strike 
out  this  last  averment — the  subsequent  promise. 

Jordan,  J. 

The  reply  is  completed  without  this  averment  of  new  promise :  un- 
less it  is  averred  that  this  new  promise  was  made  with  knowledge  that 
the  sureties  were  released  by  extension  of  time,  it  is  not  binding,  and  even 
that  it  would  be  a  departure  from  the  petition,  unless  it  was  plead  as  a 
waiver  of  the  release,  and  it  is  doubtful  whether  a  promise  made  by  a 
surety  after  release  even  with  knowledge  of  his  release  and  without  other 
consideration  would  be  binding.  At  most  it  would  be  only  evidence  of 
consent  or  a  waiver,  and  as  such  only  matter  of  evidence  and  not  of  aver- 
ment. 

The  motion  sustained. 

Gunckel  &  Rowe,  and  Boltin  &  Shauck,  for  motion. 

Hart  &  Scott,  contra. 
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Husband  and  Wife. 

[Montgomery  Superior  Court,  February  Term,  1872.1 

David  Slentz  v.  Maurice  Kosminsky  et  au 

Wifr's  Lot  Liable  for  Mechanic's  Lien  on  Husband's  Contract  for  Iupboyk* 
ME^TS  IF  Ma  OK  With  Hek  Consent. 

Where  the  plaintiff  made  a  contract  with  K.  to  build  a  busineRs  house  on  a  cer- 
tain lot,  while  at  the  time  of  the  mailing,  and  during  the  performance  of  the 
contract  said  K.  falsely  and  fraudulently  represented  the  property  was  his, 
and  so  induced  plaintiff  to  build  the  house,  with  the  full  knowledge  and  coo- 
seut  of  his  wife  who  was  the  owner  of  the  lot,  and  who  witnessed  tlie  furnish- 
ing of  material  and  labor,  and  made  no  objection  thereto,  but  approved  of 
the  same,  at  times  giving  directions  as  to  the  manner  of  construction  and  has 
ever  since  its  oouipletiou  l>eeu  in  the  enjoyment  and  possession  thereof,  plain- 
tiff may  maintain  an  action  against  the  wife  for  judgment  and  for  sale  of  the 
IM'emises  to  satisfy  a  mechanic's  lien  taken  thereof. 

The  petition  avers  the  contract  between  the  plaintiff  and  Maurice 
Kosminsky,  by  which  plaintiff  was  to  build  a  business  house  on  a  part  of 
lot  No.  i8i  in  Dayton,  for  the  sum  of  $3,100,  $1,000  to  be  paid  in  two 
years ;  $1,000  in  three  years  and  $1,100  in  four  yeears  from  the  date  of  the 
completion  of  the  building,  with  eight  per  cent,  interest  payable  an- 
nually, secured  by  the  notes  of  Maurice  Kosminsky  and  a  mortgage  on 
the  building  and  the  ground ;  that  by  October  14,  1871,  he  had  fully  per- 
formed his  contract,  the  building  being  then  occupied  by  K.  and  wife, 
as  a  satisfactory  performance  of  the  contract;  that  the  lot  belonged  to  Min- 
nie Kosminsky  instead  of  her  husband,  as  plaintiff  has  since  discovered 
that  at  the  time  of  the  making,  and  during  the  performance  of  the  con- 
tract, said  Maurice  as  the  agent  of  his  wife,  falsely  and  fraudulently  rep- 
resented that  the  property  was  his  and  so  induced  plaintiff  to  build  a 
house  as  aforesaid ;  that  Maurice  acted  as  the  agent  of  his  wife  with  her 
full  knowledge  and  consent;  that  she  was  fully  advised  of  the  contract 
and  its  terms ;  witnessed  the  furnishing  of  material  and  labor,  yet  made 
no  objection  thereto,  but  approved  of  the  same,  at  times  giving  directions 
as  to  the  manner  of  construction,  and  ever  since  its  completion  has  been 
with  her  husband  in  the  enjoyment  and  possession  thereof;  that  Kos- 
minsky and  wife  have  refused  to  pay  or  secure  said  sum  of  $3,100,  as 
they  contracted  to  do;  that  within  a  proper  time  plaintiff  secured  a 
mechanic's  lien  upon  the  property.  Plaintiff  asked  for  a  judgment  for  the 
full  amount  of  his  claim,  and  for  the  sale  of  the  premises. 

Lowe,  J. 

The  facts  alleged  entitle  the  plaintiff  to  the  relief  demurrer,  and  the 
demurrer  to  the  petition  will  be  overruled. 

Bolton  &  Shauck,  for  plaintiff. 

Smith  &  Thomas,  contra. 
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Malicious  Proseoutian. 

[Montgomery  Superior  Court] 

Asa  Slusser  v.  Peter  Sullivak. 

L    Plaintiff  Must  Show  Both  Want  of  Probable  Cause  and  Malice. 

I  an  action  for  malicious  prosecution,  to  establish  a  claim  for  damages,  the  plain* 
tiff  must  show  that  the  prosecution  was  both  malicious  and  without  probabit 
cause. 

2.    Honest  Belief  in  Truth  of  Charge  a  Defense. 

If,  in  such  action  no  real  ground  for  the  prosecution  existed,  yet  if  the  defendant 
had  such  information  as  afforded  him  a  probable  cause  for  the  prosecution, 
and  induced  him  in  good  faith  to  believe  the  charge  true,  he  would  not  be  lia- 
ble. 

Tlie  petition  sets  forth  as  a  first  cause  of  action:  That  the  defendant 
on  the  4th  of  Ap\  il,  i866,  falsely  and  maliciously,  and  without  any  reason- 
able or  probable  cause,  charge  the  plaintiff,  before  James  Turner,  J.  P., 
with  having  committed  perjury,  and  that  upon  such  charge  the  plaintiff 
was  arrested,  and  he  was  imprisoned  and  kept  in  jail  for  five  days,  at 
the  end  of  which  time,  he  was  discharged  and  fully  acquitted ;  and  for  a 
second  cause  of  action  says,  that  the  defendant  on  the  9th  of  April.  1866, 
falsely  and  maliciously,  and  without  any  reasonable  or  probable  cause, 
again  charged  the  plaintifJ,  before  James  Turner,  J.  P.  with  having  com- 
mitted perjury,  and  that  upon  such  charge,  the  plaintiff  was  again  ar- 
rested, and  he  was  imprisoned  and  kept  in  jail  for  ten  days,  at  the  end  of 
which  time  he  was  discharged  and  fully  acquitted.  The  plaintiff  lays  his 
damages  at  $8,000.  The  defendant  for  answer  simply  denied  all  and 
singular  the  allegations  of  the  petition. 

Charge  to  jury. 

Waynes,  J. 

To  establish  a  claim  jpr  damages  it  was  necessary  for  the  plaintiff 
to  show  that  the  prosecution  was  malicious  and  that  there  as  a  want  of 
probable  cause.  It  is  necessary  that  both  of  these  be  shown  in  order  that 
the  plaintiff  may  recover.  Maliciously  is  not  used  in  the  common  accep- 
tation of  the  term,  but  in  a  legal  sense,  it  is  not  necessary  that  there 
should  have  been  vindictiveness  or  spite,  it  means  that  the  prosecution 
was  from  a  bad  motive  and  for  an  improper  purpose.  If  the  plaintiff  has 
shown  that  the  prosecution  was  malicious,  he  must  also  show  that  there 
was  a  want  of  a  probable  cause.  The  plaintiff  being  discharged  from 
arrest  was  prima  facie  evidence  that  there  was  a  want  of  probable  cause. 

No  real  ground  for  the  prosecution  existed,  as  it  was  shown  that  the 
plaintiff  was  not  sworn  in  the  suit  before  Mitchell.  Yet  the  defendantmay 
show  that  he  had  such  information  as  afforded  liim  a  probable  cause  fof 
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Slusser  v.  Sullivan. 


the  prosecution,  that  is  such  as  would  lead  a  reasonable,  discreet,  prudent 
and  intelligent  man  to  believe  the  charge  true.  If  the  facts  which  the  de- 
fendant has  introduced  to  show  a  good  reason  for  the  prosecution,  have 
been  proved,  and  the  jury  are  convinced  that  the  defendant  believed  these 
facts  to  be  true,  and  acted  upon  them,  then  he  is  not  liable. 

The  jury  this  morning  returned  a  verdict  for  the  defendant. 

Lovell  and  W.  Relville,  for  plaintiff. 

Sullivan  and  S.  Craighead,  contra. 


Pi*actic€. 

[Montgomery  Superior  Gourt.1 

Eden  Shermkr  v.  John  Slussbr. 

In  AN  Action  on  Appeal  Bond  Answer  Cannot  Set  up  Release  of  CLAm. 

In  ao  action  upon  an  appeal  bond  leave  will  not  be  granted  to  file  an  answer 
setting  up  the  fact  that  more  than  a  year  prior  to  the  rendition  of  the  judg- 
ment, which  the  appeal  bond  was  given  to  secure,  the  plaintiffs  claim  waff 
released. 

This  suit  is  brought  upon  an  appeal  bond,,  and  leave  is  asked  to  file 
an  answer  setting  up  the  fact  that  more  than  a  year  prior  to  the  rendi- 
tion of  the  judgment  which  the  appeal  bond  was  given  to  secure,  the 
plaintiff's  claim  was  released. 

Haynks,  J. 

The  defense  should  have  been  made  beforCp  and  the  application  was 
refused. 

J.  Warren  Kiefer,  for  plaintiff 
J.  H.  Baggott,  contra. 


Dower. 

[Montgomery  Superior  Court,  April  Term,  1800.] 

Mary  Small  v.  Mary  E.  Costello, 

1.  Dower  Rights  of  Widow. 

When  real  estate  is  purchased  with  funds  of  C.  wrongfully  appropriated  by  his 
wife,  and  the  title  taken  in  the  name  of  M.  without  the  knowledge  or  consent 
of  G.  which  is  afterwards  conveyed  to  the  wife  of  G.  and  G.  adopts  and  rati- 
fies such  transaction  by  holding  possession  of  the  same  claiming  his  wife's 
title  is  in  trust  for  his  use,  an  estate  of  inheritance  ?e8ted  in  M.  in  which  his 
widow  is  entitled  to  dower. 

2.  Dower  Cut  Out  by  Prior  Mortgage. 

Where  a  piirchofte  money  mortgage  existed  upon  such  real  estate,  and  the  same 
was  Katisfied  by  C.  after  such  title  was  conveyed  to  his  wife,  said  widow  of 
Rf.  would  not  be  entitled  to  dower  in  said  real  estate  unless  she  contributes 
to  redeem  said  mortgage. 

8.    Denial  of  Husband's  Death  Sufticient  Answer  in  Acttion  for  Dower. 

In  the  action  for  the  assignment  of  dower,  an  answer,  which  in  effect  denies 
that  the  husband  of  the  plaintiff  is  dead,  is  sufficient  •n  demurrer. 

22  Mont 
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The  petition  sets  forth  that  the  plaintiff  is  now  a  married  woman; 
that  on  June  2,  1857,  she  married  one  Thomas  Mulkahy,  and  that  he 
died  on  March  i,  1858;  that  subsequent  to  his  death  she  married  Edward 
Small.  That  Mulkahy,  during  her  coverture  with  him,  was  seized  in  fee 
of  lot  No.  2806,  in  Dayton ;  that  Mary  Costello  now  claims  to  hold  the 
estate  of  Thomas  Mulkahy,  in  the  premises,  in  fee,  free  from  any  right 
of  dower  of  the  plaintiff.  Plaintiff  avers  that  she  is  entitled  to  dower  in 
the  premises,  and  prays  an  assignment  thereof. 

The  defendant,  Matthew  Costello,  for  a  second  answer  to  plaintiff's 
petition,  says  that  the  plaintiff  has  no  interest  in  the  premises  mentioned, 
and  that  he  is  the  sole  owner  of  the  same.  He  says  that  previous  to 
June  I,  1856,  he  went  to  Galifornia,  leaving  his  wife  behind  him,  and 
with  her  a  considerable  sum  of  money.  Afterwards  he  sent  her  various 
sums  of  money ;  that  on  June  20,  1856,  his  wife,  without  his  knowledge 
or  consent,  appropriated  $50  of  his  money  to  make  the  first  payment  of 
purchase  money  on  lot  2806,  the  deed  for  which  his  wife  permitted  to  be 
made  without  his  consent,  to  Thomas  Mulkahy,  the  brother  of  his  wife, 
and  the  former  husband  of  the  plaintiff.  On  September  8.  1857,  Mul- 
kahy obtained  from  his  sister  $200  more  of  the  money  of  this  defendant, 
and  thereupon  with  his  wife  executed  a  deed  to  Mary  Costello,  wife  of 
this  defendant.  That  after  the  defendant's  return  from  California,  which 
was  after  Mulkahy  had  gone  to  Australia,  he  proceeded  to  pay  off  the 
mortgage  upon  the  premises  which  had  been  given  to  secure  the  bal- 
ance of  the  purchase  money,  and  improved  the  property  and  occupied  it 
as  his  home.  That  Mulkahy  never  contributed  anything  toward  the 
purchase  money,  and  all  of  it  was  paid  out  of  the  funds  of  this  defend- 
ant. 

For  a  third  defense,  defendant  says  that  Mulkahy  never  was  seized 
of  an  estate  of  inheritance  in  the  property,  because  of  the  condition  of 
the  mortgage  given  by  him,  previous  to  his  marriage,  to  Peter  P.  Lowe, 
being  broken  and  consequently  the  legal  title  to  property  was  in  Peter 
P  Lowe,  at  the  time  of  the  execution  and  delivery  of  the  deed  of  Mary 
E.  Costello ;  that  the  defendant  who  was,  and  is  the  real  owner  of  the 
premises,  though  it  stood  in  the  name  of  his  wife,  paid  off  the  mortgage 
out  of  his  funds,  and  thus  became  entitled,  as  against  the  plaintiff,  to  all 
the  title  and  interest  of  said  Lowe  in  the  premises. 

For  a  fourth  answer,  defendant  denies  that  Mulkahv  died  on  March 
I,  1858.  and  says  that  although  Mulkahy  left  his  home  in  December, 
1 85 1,  and  has  not  yet  returned,  that  he  was  heard  from  and  known  to  be 
living  long  subsequent  to  March  i,  1858;  that  in  November,  1861,  the 
plaintiff  obtained  a  divorce  from  Mulkahy,  and  that  the  plaintiff  is  not 

The  plaintiff  demure  generally  to  the  above  answers. 

The  plaintiff  demurs  generally  to  the  above  answer. 
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IIaynes,  J. 

The  statement  or  the  answer  of  the  defendant,  Matthew  Costello, 
which  are  admitted  by  the  demurrer  to  be  true,  show  that  the  wife  of 
Costello,  it  may  be  improperly,  loaned  to  her  brother,  Mulkahy,  $50  of 
Costello's  money,  to  make  the  first  payment  on  the  lot  purchased  by 
Mulkahy  frm  Lowe,  but  that  the  purchase  was  made  and  the  deed  taken 
in  the  name  of  Mulkahy.  Afterwards  she  advanced  him  $200  more  and 
took  a  conveyance  to  herself  of  the  lot.  That  is,  she  purchased  the  lot 
of  Mulkahy  for  $250,  made  up  of  the  $50  loaned  and  the  $200  paid  at  the 
time  the  conveyance  was  made.  Whether  it  was  a  good  or  bad  bargain 
Matthew  Costello  santcioned  and  adopted  it,  and  has  ever  since  held  pos- 
session under  it.  claiming  probably,  upon  sufficient  ground,  that  his 
wife's  title  is  in  trust  for  his  use.  She  clearly  recognized  the  title  of 
Mulkahy.  In  adopting  her  purchase  Matthew  also  recognized  it. 
There  does  not  seem  to  be  any  question  of  resulting  trust,  or  as  to  fol- 
lowing money  illegally  invested  in  other  property.  The  whole  matter 
was  settled  by  the  purchase,  by  the  wife,  and  the  conveyance  to  her,  ap- 
proved and  adopted  by  the  husband.  Mulkahy  held  an  estate  of  inher- 
itance, in  which  his  widow  is  entitled  to  dower.  It  was  proper  and  nec- 
essary for  Costello  in  protection  of  his  own  right,  if  his  wife's  title  is  in 
trust  for  him  or  of  her  title,  if  it  is  considered  as  a  settlement  to  redeem 
the  mortgage  to  Lowe,  and  the  plaintiff  is  not  entitled  to  dower  unless 
she  contributes  to  such  redemption.  She  has  made  no  offer  to  do  so, 
and  therefore  as  the  case  stands  cannot  have  dower.  The  second  and 
third  answers  set  up  a  defense  sufficient  for  the  present.  The  fourth 
would  probably  be  insufficien,  but  for  the  denial  contained  in  it  that 
M;ilkahy  is  dead.  There  can  be  no  dower  in  the  estate  of  a  man  not 
dead. 

Demurrer  overruled. 

Criaghead  and  Munger,  for  plaintiff. 

T,  O.  Lowe,  contra. 


SdU. 

fSnprrfor  Conrt  of  Montgomery  Connty.l 

♦George  W.  Smith  v.  John  Clingman  w  ku 

PintcHASER*s  Mistake  as  to  Property  Sold— Relief  Denied. 

Where  an  undivided  interest  in  a  coal  mine  and  other  property  connected  there- 
with is  sold,  and  there  was  a  mistalce  on  the  part  of  the  purchaser,  as  to 
the  value  of  the  article,  which  was  in  no  way  contributed  to  hy  word  or  act 
of  the  seiier,  and  it  is  impossible  to  return  all  the  property  received  by  the 
purchaser,  a  rescission  of  the  contract  of  purchase  will  not  be  deci*eed. 

The  petition  in  this  case  sets  forth  in  substance,  that  sometime  in 
July,  1869,  defendant  falsely  represented  to  him  that  be,  defendant,  wa» 

*  See  also  following  case. 
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the  holder  and  legal  owner  of  an  undivided  one-fourth  interest  of  a  coal 
mine  in  Belmont  county,  Ohio,and  with  his  associates,the  owner  of  a  coal 
another  lease  of  fifty-six  acres  of  the  lands  of  Peter  NeflF,  adjoining  the 
other ;  that  defendant  falsely  represented  that  he  had  good  right  and  title 
to  convey  the  same ;  that  relying  solely  upon  these  representations  plain- 
tiff bought  said  property  from  said  defendant,  paying  part  in  cash  and 
giving  him  certain  notes  for  the  balance  of  the  purchase  money,  which 
was  fixed  at  two  thousand  dollars ;  that  the  Bums  parcel  of  land  is  entirely 
worthless  for  mining  purposes,  that  the  Neff  parcel  immediately  adjoin- 
ing is  valuable,  and  the  benefit  and  use  of  it  was  the  inducing  considera- 
tion of  the  purchase,  all  of  which  defendant  knew,  that  plaintiff,  in  truth, 
had  no  title  whatever  to  the  Neff  parcel,  and  conveyed  no  interest  or 
claim  thereto  to  the  plaintiff;  that  Neff  himself  owns  the  property,  assert- 
ing and  claiming  possession,  and  that  plaintiff  never  has  been,  is  not  now, 
and  cannot  ever  come  into  possession  of  the  same ;  that  by  reason  of  the 
failure  of  title  to  the  Neff  tract,  plaintiff  received  no  consideration  for  the 
money  and  notes  given  by  him ;  that  immediately  on  the  discovery  of  said 
want  of  title,  plaintiff  notified  defendant  in  writing,  offering  to  restore 
and  make  over  to  defendant  everything  received  from  him  and  demanded 
a  rcscision  of  the  contract.  The  defendant  denied  all  the  material  allega- 
tions of  the  petition.  Upon  the  conclusion  of  the  testimony,  counsel  for 
the  plaintiff  stated  that  all  charges  for  fraud  or  wilful  misrepresentation 
on  the  part  of  Mr.  Clingman  were  to  be  considered  as  withdrawn.  It 
was  admitted,  also,  that  the  Burns'  tract  was  of  some  value. 

Lowe,  J. 

It  appears  from  the  testimony  in  the  case,  that  the  subject  matter 
of  the  bargain  was  the  interest  of  Clingman  in  the  coal  mine.  Nothin.? 
whatever  was  said  as  to  the  items  of  which  this  interest  was  composed. 
It  was,  in  fact,  a  one-fourth  interest  in  a  lot  of  accounts,  the  personal  prop- 
erty in  and  about  the  mine,  and  two  coal  mine  leases,  of  tracts  of  land  ad- 
joining each  other  in  Belmont  county,  in  this  state. 

it  is  entirely  clear  from  the  testimony  that  Smith  bought  the  very 
article  at  the  very  price,  and  on  the  very  terms  intended  by  him  and  the 
vendor.  It  is  time  that  Smith  had  obtained  the  impression  from  other 
parties  that  Clingman  had  the  one-fourth  interest  in  the  leases  covering 
both  tracts  of  land,  and  he  supposed,  probably,  that  these  leases  were  both 
good.  It  does  not  appear,  however,  that  he  was  sufficiently  concerned  or 
curious  upon  this  point  to  make  any  inquiries.  If  there  was  a  mistake 
on  the  part  of  the  buyer,  as  to  the  value  of  the  article,  it  was  contributed 
to  in  no  way  by  the  word  or  act  of  the  seVer.  Clingman  did  not  even 
know  that  Smith  was  acting  under  any  false  impression  whatever,  and 
believed  that  the  property  he  conveyed  was  worth  the  full  amount  he  was 
to  receive.     It  is  also  somewhat  doubtful  under  the  testimony,  whether 
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the  NeflF  lease  is  not  valid  after  all.  though  this  point  is  not  now  decided. 
It  also  appears  that  the  chattel  property  in  and  about  the  mine  received 
from  Clingman,  is  no  longer  in  the  possession  of  Smith,  and  that  it  is 
out  of  his  power  now  to  restore  it.  This  of  itself  constitutes  an  insur- 
mountable obstacle  in  the  way  of  a  decree  rescinding  the  contract. 

Petition  dismissed. 

Thomas,  for  plaintiff. 

Howard  &  Gunckel,  contra. 


Con  tract —  Pleading. 

[Montfl^omery  Superior  Court] 

George  W.  Smith  v.  John  Cungman. 

1.  RESCTS8I0N  or  Contract  Denied  When  Plaintiff  Cannot  Rkstoeb  Pbopertt 
Rbcbiveu  Thbrkundeb. 

In  an  action  for  the  rescission  of  a  contract  for  the  purchase  of  a  coal  mine  ami 
notes  given  therefor,  such  relief  will  be  denied  where  the  pUintilT  is  unable  to 
restore  to  the  defendant  a  part  of  the  property  he  had  received  on  the  contract. 

2.  When  Counterclaim  May  be  Set  up  in  Reply. 

Where,  in  such  action  the  defendant  files  an  answer  and  cross-petition  denying 
the  material  allegations  of  tlic  i)etition,  and  by  way  of  counterclaim  asks  judg- 
ment upon  the  notes,  the  plaintiff  is  entitled  to  reply  and  set  up  a  counter- 
claim for  damages  for  fraud  practiced  upon  him  in  the  sale  of  the  property. 

Suit  was  brought  by  Smith,  setting  up  a  contract  for  the  purchase 
of  a  coal  mine ;  the  giving  of  a  certain  amount  of  cash  and  his  promissory 
notes  for  $1,500.  in  part  payment,  and  failure  of  consideration.  The  re- 
lief asked  was  a  rescission  of  the  contract.  The  answer  denied  the  ma- 
terial allegations  of  the  petition,  and  by  way  of  counter-claim,  asked 
judgment  upon  the  notes.  The  case  was  heard  upon  the  application  for 
a  rescission,  and  this  equitable  relief  was  denied,  an  insurmountable  ob- 
stacle being  that  the  plaintiff  was  unable  to  restore  to  defendant  a  part  of 
the  property  he  had  received  from  him.  No  reply  was  ever  made  to  the 
demand  in  the  answer  for  judgment,  until  after  the  refusal  of  the  court 
to  rescind  the  contract.  Then,  upon  the  defendant's  applying  for  a  judg- 
ment, plaintiff  asked  that  the  default  might  be  opened,  and  that  he  might 
have  leave  to  file  a  reply,  setting  up  a  counter-claim  for  damages,  for 
fraud  practiced  by  Clingman  and  others  in  his  sale  of  the  property. 

Lowe,  J. 

• 

The  fact  that  the  code  authorizes  a  defendant  to  set  forth  in  his  an- 
swer as  many  grounds  of  defense,  counter-claim  and  set-off  as  he  may 
have,  whether  they  be  such  as  have  been  heretofore  denominated,  legal  or 
equitable,  or  both,  (sec.  93)  cannot  properly  be  so  construed  as  to  deprive 
a  plaintiff  of  his  right  to  have  the  question  as  to  his  liability  upon  promis- 

*  See  also  preceding  case. 
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sory  notes  passed  upon  by  a  jury.  He  is  therefore  entitled,  I  think- 
notwithstanding  this  court,  as  a  court  of  equity,  has  said  that  he  is  not  en- 
titled to  a  rescission  of  the  original  contract — to  be  heard  before  a  jury 
in  response  to  defendant's  demand  for  a  judgment.  The  reply  which  he 
asks  leave  to  file  has  enough  merit  in  it  to  satisfy  the  court  that  the  de- 
fense is  made  in  good  faith,  and  not  solely  for  delay.  (15  O.  S.,  145.) 
Default  opened,  and  leave  granted  to  plaintiff  to  file  reply. 

Baldwin,  for  plaintiff. 

Howard,  for  defense. 


Contracts — Evidence — Delivery — Daynages. 

[MoDtgomery  County  Superior  Court,  May  Term,  1867.] 

J.  A.  Sprague  &  Co.  V.  Adam  Eby. 

1.  An  Ordeb  Not  Binding  on  Either  Party  Until  Accepted. 

An  instrument  in  the  form  of  an  order  is  not  binding  upon  either  party  antil 
accepted. 

2.  Performance  of  an  Order  is  an  Acceptance  Tiiereof. 

Cutting  and  setting  apart  wine  plants,  the  subject  of  an  instrument  in  the  form 
of  an  order,  by  one  of  the  parties  thereto,  is  an  acceptance  of  the  order. 

8.     Executed  Written  Contract  Cannot  be  Varied  by  Parol  Evidence. 

Where  a  written  contract  is  completed  by  execution  and  delivery,  it  is  the  onl.v 
admissible  evidence  of  the  agreement  of  the  parties,  and  cannot  be  eulurged 
varied  or  explained  by  parol  evidence. 

4.  Delivery  of  Order  not  Binding  Unless  Assented  To." 

A  delivery  of  a  signed  instrument  in  the  form  of  an  order  for  a  certain  nnmii^r 
of  wine  plants,  will  be  presumed  to  be  absolute.  But  if  the  delivery  Ik*  run- 
ditional,  and  the  party  bound  by  it  did  not  assent  to  an  absolute  delivery  it 
is  not  binding. 

5.  Undertaking  to  Furnish  Wine  Plants  Means  Plants  Wnicn  Will  Pko- 
DucE  Wine. 

By  an  undertaking  to  furnish  "wine  plants"  it  is  implied  that  the  plnuts  Hhoiild 
be  such  as  would  furnish  wiue,  and  where  the  term  *Vine  plant"  is  in  snrli 
use  as  to  be  understood  by  the  trade  as  designating  this  plant;  or  in  hihIi 
general  use  that  both  parties  understand  that  it  is  to  be  applied  to  lliis  plaut, 
it  will  be  considered  as  the  subject  of  the  undertaking. 

C.     Agreement  to  Sell  Growing  Plants  Does  Not  Pass  Title  Until  Actuu 
Delivery. 

And  agreement  to  sell  and  deliver  at  a  future  day  COOO  plants  simply  or  that 
number  out  of  a  crop  then  growing  to  be  cut  and  separated,  does  not  coustitute 
a  complete  sale  and  does  not  pass  the  title  in  that  or  any  number  of  plants, 
without  actual    lelivery. 

7.    Rule  of  Da&laqes  for  Failure  to  Accept  Goods  Sold. 

The  rule  of  damages  for  failure  to  pay  the  price  of  goods  sold,  is  the  differ- 
ence between  the  contract  price  and  the  market  price  at  the  time  tbe  (1«* 
livery  was  to  have  been  made,  but  acceptance  of  which  was  refused. 

The  petition  sets  forth  that  on  October  16,  1865,  the  plaintiffs  and 
the  defendant  entered  into  a  contract,  by  which  the  plaintiffs  sold  and 
agreed  to  deliver  to  the  defendant,  in  the  city  of  Dayton,  between  the  first 
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and  tenth  of  December,  1865,  6,000  Wyatt's  wine  plants,  for  which  the 
defendant  agreed  to  pay  the  plaintiffs  $1,800.  That  plaintiffs  duly  per- 
formed all  the  conditions  of  the  contract  on  their  part,  and  had  the  wine 
plants  in  Dayton  at  the  time  they  were  to  be  delivered,  ready  for  delivery, 
and  tendered  the  same  to  the  defendant,  and  he  refused  to  accept  them,  to 
the  damage  of  the  plaintiffs  in  the  sum  of  $1,800. 

The  defendant  for  answer,  first  denies  each  and  every  allegation  of 
the  petition.  Second,  he  denies  that  he  ever  entered  into  any  agreement 
with  the  plaintiffs.  The  arrangement  between  him  and  Rockwell  was  that 
ho.  the  defendant,  should  have  time  to  investigate  the  value  and  nature 
of  the  plants  offered  for  sale ;  that  having  made  such  arrangement,  Rock- 
well fraudulently  induced  him  to  sign  his  name  to  the  writing,  by  repre- 
senting to  him  that  he  would  hold  it  and  not  regard  it  as  a  contract  until 
he  had  notified  him  that  he  was  satisfied  to  regard  it  as  such ;  and  that  such 
signature  by  him  would  not  bind  him,  unless  he  subsequently  signified 
his  willingness  to  be  bound  thereby. 

The  plaintiff  for  reply  denies  all  allegations  of  answer. 

The  first  question  to  be  determined  was,  whether  the  paper  sued  upon 
was  a  contract  actually  perfected.  It  is  in  the  form  of  an  order,  and  was 
not  a  contract  binding  upon  either  party  until  accepted.  The  acts  of  the 
plaintiffs  m  cutting  and  setting  apart,  for  Eby,  the  plants,  was  an  accept- 
ance, am!  would  bind  him  even  if  the  signature  of  their  agent  would  not 
have  that  effect.  If  the  written  contract  was  completed  by  the  execution 
and  delivery,  it  is  the  only  admissible  evidence  of  the  agreement  of  the 
parties,  and  cannot  be  enlarged,  varied  or  explained  by  parol  evidence. 
Uiit  the  defendant  claims  bv  answer  that  there  was  no  absolute  deliverv. 
by  Eby,  of  the  writing ;  that  it  was  delivered  to  Rockwell  to  be  held  b> 
him  until  Eby  could  make  such  investigations  as  would  satisfy  him,  when 
he  was  to  notify  Rockwell ;  and  that  it  was  not  to  be  absolutely  delivered 
as  his  contract  until  Eby  was  so  satisfied,  and  that  this  delivery  was  fraud- 
ulently procured.  The  presumption  is  that  it  was  an  absolute  delivery. 
But  if  Eby  has  proved  that  it  was  conditional,  as  he  alleges,  and  that  he 
did  not  assent  to  any  absolute  delivery,  he  is  not  bound  by  it. 

If  you  find  the  contract  was  complete  and  binding  then  it  is  proper 
to  inquire  whether  the  plaintiffs  fulfilled  or  were  ready  to  fulfill  it.  By 
undertaking  to  furnish  "wine  plants,"  it  was  implied  that  they  should 
furnish  plants  which  would  produce  wine,  whether  the  product  of  these 
plants  is  wine  is  not  for  the  court  to  say.  If  the  term  "wine  plant"  was 
in  such  use  as  to  be  unrlcrstood  by  the  trade  as  designating  this  plant  or 
in  such  general  use  that  both  parties  understood  that  it  was  applied  to 
this  plant,  then  it  will  be  considered  as  the  subject  of  the  contract. 

The  proof  is  that  the  plaintiffs  were  prepared  to  deliver  the  6,000 
plants,  and  if  upon  the  questions  stated  you  find  for  them,  as  Eby  neg- 
lected and  refused  to  receive  the  plants,  they  are  entitled  to  recover  dam- 
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ages.  The  agreement  to  sell  and  deliver  at  a  future  day  6,000  plants 
simply  or  that  number  out  of  a  crop  then  growing  to  be  cut  and  separated 
did  not  constitute  a  complete  sale,  and  did  not  pass  the  title  in  that  or  any 
number  of  plants  to  Eby  without  actual  delivery.  The  title  remained  in 
plaintiff's  hands,  who  could  have  sold  them  the  next  day  after  the  time  for 
delivery  expired.  In  such  a  case  the  rule  of  damages  is  the  difference  be- 
tween the  contract  price  and  the  market  price  at  the  time  the  delivery  was 
10  have  been  made  and  was  not  accepted.  If  upon  that  day  and  the  next 
tliere  was  a  market  for  the  plants,  and  the  price  was  equal  to  the  contract 
price,  the  plaintiff  can  only  recover  nominal  damages. 

The  jury,  after  a  short  absence,  returned  a  verdict  for  the  defendant. 

Jackson,  for  plaintiff. 

Vallandigham  and  Houk  &  McMahon,  contra. 


Attdchmentm 

[Montgomery  Superior  Court] 

Stadler  Bros.  v.  S.  &  E.  Sternbergsr. 

No  Gbounds  for  Attachment  When  Failure  Satisfactorily  Accounted  For. 

Where  the  failure  of  defendants  has  been  satisfnctoi-ily  accounted  for;  the  snie 
of  their  stoclc  of  goods  shown  to  have  been  an  advantageous  one  and  to  liave 
been  made  for  the  purpose  of  protecting  sureties  and  '()aying  ecrtaiii  cuufi- 
dential  creditors,  and  the  proceeds  in  main  so  applied,  and  they  exprf>HKe<l 
willingness  to  pay  over  to  tlieir  assignee  the  balance  if  any  remains,  no  ground 
for  issuing  attachments  exist. 

This  was  one  of  six  suits  in  attachment,  commenced  by  Stadler,  Bro- 
thers &  Co.,  Glaser,  Brothers  &  Co.,  M.  Fechheimer  &  Co.,  and  Amberg 
S:  Lorrenstein.  wholesale  merchants  in  Cincinnati,  against  S.  &  E.  Stern- 
berger  of.Dayton.  Two  of  the  suits  were  commenced  under  the  statute,, 
upon  claims  not  yet  due.  In  their  aftidavits,  plaintiffs  aver,  first:  That 
the  said  S.  &  E.  Sternberger  have  sold  and  conveyed  their  stock  of  goods 
with  the  fraudulent  intent  to  cheat  and  defraud  their  creditors,  and  to 
hinder  and  delay  them  in  the  collection  of  their  debts;  and  second,  that 
they  are  about  to  sell  and  dispose  of  the  remainder  of  their  property  with 
the  same  fraudulent  intent ;  and  third,  that  they  have  removed  a  portion 
of  their  property,  and  are  about  to  remove  the  remainder  of  the  same, 
with  the  intent  of  cheatingand  defrauding  their  creditors,  and  of  hindering 
and  delaying  them  in  the  collection  of  their  debts ;  and  fourth,  that  they 
are  about  to  convert  their  property  into  money  for  the  purpose  of  placing 
it  beyond  the  reach  of  their  creditors ;  and  fifth,  that  they  have  property 
and  rights  of  action,  which  they  fraudulently  conceal. 
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Upon  these  affidavits,  attachments  were  isued  and  all  the  property  of 
the  defendants,  both  real  and  personal  levied  upon,  and  their  principal 
creditors  gamisheed. 

The  defendants  filed  motions  to  dischage  attachments  in  all  these 
cases,  because  the  statements  made  in  said  affidavits,  as  the  grounds  for 
an  attachment  are  not  true,  and  therewith  filed  their  affidavits  denying, 
positively,  each  and  every  allsgation  of  fraud  in  said  original  affidavits 
contained. 

By  agreement  of  coimsel  all  these  cases  were  heard  together,  upon 
the  motions  to  discharge  the  attachments,  several  witnesses  were  exam- 
ined orally  and  numerous  affidavits  read  by  the  parties. 

IIavfi-s,  J. 

There  was  no  ground  for  the  issuing  of  these  attachments.  The 
faihire  of  the  defendants  was  satisfactorilv  accounted  for.  The  sale  of 
their  stock  of  goods  was  shown  to  have  been  an  advantageous  one  and  to 
have  been  made  for  the  purpose,  not  an  improper  one,  of  protecting 
sureties  and  paying  certain  confidential  creditors  and  the  proceeds  seem, 
in  the  main,  to  have  been  so  applied.  Any  balance  remaining  they  de- 
clared a  willingness  to  pay  over  to  their  assignee.  There  is  no  evidence 
that  they  have  recently  sold  any  other  property,  or  were  about  to  sell  any ; 
certainly  not  for  a  fraudulent  purpose.  There  is  no  evidence  of  conceal- 
ment or  any  other  act  of  fraud  or  even  of  suspicious  circumstances. 
They  were  deterred  from  making  an  assignment  by  the  advice  of  credit- 
ors, but  have  since  very  properly  done  so. 

The  attachments  were  discharged. 

Abraham  &  Jordan,  for  plaintiffs. 

L.  B.  Gunckel,  contra. 


Audito7'^s  Bond — Sureties. 

[Montgomery  Superior  Court,  November  Term,  1868.] 

State  op  Ohio  v.  George  P.  Boyer. 

1.  Liability  of  Sureties  on  Auditor's  Official  Bond. 

Under  a  statutory  provision  that  public  money  is  to  be  distril)uted  only  by  th# 
treasurer  on  the  warrant  of  the  county  auditor,  and  upon  allowance  of  ilie 
commissioners,  except  where  the  amount  is  fixed  by  law  or  by  some  other 
authorized  person  or  tribuna3,  and  that  the  auditor's  compensation  shall  lie 
paid  out  of  the  county  treasury,  on  the  order  of  the  county  commissioners, 
the  auditor's  sureties  are  not  liable  on  his  official  bond  for  moneys  paid  him  on 
orders  drawn  liy  himself  for  his  own  fees  or  compensation,  the  drawinfl^  of 
such  orders  being  an  extra  official  act,  and  the  treasurer  having  no  authority 
to  pay  them. 

2.  Right  of  Actign  of  County  Auditor  for  Services. 

Under  sec.  4,  of  the  school  law,  providing  that  the  county  commissioners  shall 
make  ollowance  to  the  county  auditor  for  services  rendered  under  said  section, 
and  that  an  appeal  shall  lie  to  the  court  of  common  pleas,  no  cumulative  rem- 
edy exists;  and,  therefore,  no  right  of  nction  at  common  law,  for  services  ren- 
dered under  said  section,  exists  against  llic  commissionei-s. 
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Tlie  petition  sets  forth  that  on  the  second  Tuesday  of  October,  1862, 
Benjamin  M.  Ayres,  was  duly  elected  county  auditor. 

That  on  January  28,  1863,  Benjamin  M.  Ayres  with  his  sureties,  the 
other  defendants,  gave  bonds  in  the  sum  of  $20,000  on  the  following  con- 
dition :  That  said  Ayres  having  been  duly  elected  as  auditor,  that  if  he 
should  faithfully  and  impartially  discharge  all  and  singular  the  duties  of 
the  said  o^cc  according  to  law,  that  said  obligation  should  be  void,  other- 
wise to  be,  and  remain  in  full  force  and  effect.  That  on  Feburary  2,  1863, 
the  county  commissioners  approved  said  bond.  That  on  January  28, 
1863,  Ayres  took  the  oath  of  office,  required  by  law,  which  was  properly 
endorsed  and  certified  and  deposited  with  the  treasurer.  That  on  the 
first  Monday  in  March,  1863,  Ayres  entered  upon  the  discharge  of  the 
duties  of  his  office.  That  before  the  expiration  of  his  term  of  office,  he 
died,  and  George  P.  Boyer  was  appointed  administrator. 

The  plaintiffs  also  say  that  Ayres  did  not  faithfully  and  impartially 
discharge  all  and  singular  the  duties  of  his  office,  and  otherwise  miscon- 
ducted himself  in  office,  to  the  injur}*  of  the  said  county  of  Montgomery. 
In  this,  to  wit : 

First — ^That  Ayres  assumed,  without  knowledge  of  the  county  com- 
missioners, to  draw  from  the  treasurer  of  said  county,  on  warrants  drawn 
by  himself  and  by  is  deputy,  under  his  direction,  without  order  or  allowance 
of  said  commissioners,  and  wrongfully  and  illegally,  on  pretense  that  said 
warrants  were  drawn  on  account  of  his  salarv  and  fees,  in  various  sums 
fiom  time  to  time,  during  his  term  of  office,  the  amount  of  $4,576.07,  and 
received  the  money  therefor,  and  applied  the  same  to  his  own  use,  and 
neglected  to  report  or  account  for  same  to  the  commissioners.  The  com- 
missioners, during  the  term  of  office,  not  knowing  that  Ayres  had  so 
drawn  froin  the  treasury,  on  account  of  his  salary  and  fees,  drew  orders 
upon  the  treasurer,  at  the  request  of  Ayres,  and  in  his  favor,  on  account 
of  salary,  fees  and  compensation  supposed  to  be  due  to  him,  to  the 
amount  of  $2,800,  and  Ayres  drew  the  money  on  the  same,  and  by  the 
illegal  drawing  of  orders,  and  the  misapplication  to  his  own  use,  by  Ayres, 
the  county  has  been  injured  in  the  sum  of  $4,454.44. 

Second. — On  or  about  November  20,  1863,  Wm.  Harper  by  action  of 
the  county  commissioners,  was  entitled  to  draw  money  from  the  county 
treasurer,  from  time  to  time,  as  the  work  progressed,  which  he  was  then 
doing.  On  November  20th,  Harper  in  writing  requested  Ayres  to  pay 
James  Fulwiler  $500  for  laying  stone.  On  the  24th  of  November,  Ayres, 
by  his  deputy,  caused  to  be  drawn  an  order  on  the  treasurer  payable  to 
Fulwiler  and  Butler  or  bearer,  for  $700,  on  account  of  bridge  building 
and  road  fund,  and  drew  from  the  treasurer  $700,  and  paid  to  Fulwiler 
$500,  and  illegally  and  fraudulently  appropriated  to  his  own  use  $200, 
and  filed  as  his  voucher  for  $700  Harper's  written  request  to  pay  said 
Fulwiler  $500,  falselv  and  fraudulently  endorsed  "No.  2,"  "November 
24,  186^,  $700,"  whereby  the  coumy  was  injured  in  the  sum  of  $200. 
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Third. — In  July,  1863,  George  P.  Boyer  was  employed  by  the  com- 
missioners to  make  a  plat  book,  and  he  charged  therefor  $300;  Ay  res 
caused  an  addition  of  $50  to  be  made  to  the  bill,  and  falsely  and  fraudu- 
lently represented  to  the  commissioners  that  Boyer's  services  were 
worth  $350  and  induced  them  to  allow  it.  Ayres  drew  $350  from  the 
treasurer  and  paid  Boyer  $300,  and  fraudulently  appropriated  to  his  own 
use  $50,  to  the  injury  of  the  county  in  the  sum  of  $50. 

The  defendants  allege  that  the  money  Ayres  drew  from  the  treasury 
— except  the  sums  drawn  upon  the  order  of  Fulwiler  and  Boyer — were 
due,  and  owing  to  him  during  his  two  terms  as  auditor,  and  that  he  does 
noT  owe  the  county  except  on  the  Fulwiler  and  Boyer  orders,  being  $250. 
For  a  second  answer  they  state  that  the  money  paid  to  Ayres  upon  the 
orders  signed  by  the  commissioners,  were  not  equal  in  amount  to  the 
sum  due  him  for  services  up  to  the  time  of  his  death,  and  that  as  for  orders 
drawn  by  Ayres  as  stated,  the  defendant  say  that  the  sum  of  $4,576.07, 
was  drawn  by  him  upon  orders  payable  to  himself,  stating  in  the  body  of 
each  that  the  same  was  so  drawn  by  him  for  his  services  rendered  as 
auditor;  that  said  drafts  by  Ayres  were  not  drawn  out  of  the  treasury 
according  to  law  upon  the  order  of  the  commissioners,  and  that  the  drafts 
by  Ayres  were  not  official  acts,  and  that  he  had  no  power  or  right  to 
draw  upon  the  treasury,  and  that  the  treasurer  should  not  have  paid  them. 

For  third  answer  they  deny  that  Ayres  drew  the  orders  for  services, 
mentioned  in  answer  two,  without  the  knowledge  of  the  commissioners, 
and  they  say  that  the  commissioners  ratified  and  approved  all  that  Ayres 
had  done,  except  the  orders  to  Fulwiler  and  Boyer,  and  that  they  had  no 
notice  of  anythmg  improper  in  the  accounts  of  Ayres  until  sometime 
after 'his  death.  For  a  fourth  answer,  they  say  that  in  the  account  no 
allowance  is  made  to  Ayres  for  services  rendered  under  section  41  of  the 
school  laws,  for  which  he  was  entitled  to  compensation,  which  would  more 
tlian  balance  the  amount  drawn  by  him  from  the  treasury. 

The  defendants  oflfer  judgment  for  $250,  and  interest  and  costs.  To 
the  second  and  fourth  »1efense  of  the  answer  the  plaintiff  demurs,  and 
moves  the  court,  that  the  first  defense  of  answer  be  made  more  definite 
and  certain. 

The  bond  is  conditioned  for  the  faithful  discharge  of  the  official  duties 
of  the  auditor.  His  duties  and  powers  in  regard  to  the  disbursement  of  the 
public  money  are  clearly  rlcfined  by  the  statute.  The  public  money  is  to 
be  distributed  only  by  the  treasurer  on  the  warrant  of  the  auditor,  and 
upon  allowance  of  the  commissioners,  except  where  the  amount  is  fixed 
by  law,  or  by  some  other  authorized  person  or  tribunal.  His  warrant 
must  state  the  name  of  the  party  entitled  to  receive  the  money,  on  what 
account  and  upon  what  allowance  if  not  fixed  by  law.  These  are  his 
duties,  and  this  the  whole  of  his  power.  Most  wisely,  however,  as  this 
case  shows,  the  legislature  has  made  an  exception  to  this  mode  of  dis- 
bursement, by  providing  that  the  auditor's  compensation  shall  be  paid  out 
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of  the  county  treasury  on  the  order  of  the  county  commissioners.  To 
draw  orders  therefore  for  his  own  fees  or  compensation,  is  not  within  the 
scope  of  his  official  duties  or  powers.  The  drawing  of  these  orders  by 
Ayres  for  his  own  compensation  so  expressed,  was  an  extra  official  act; 
the  treasurer  had  no  right  to  pay  them  out  of  the  treasury ;  they  were  not 
legal  vouchers  in  his  hands  and  should  not  have  been  allowed  to  him  in 
settlement  with  the  commissioners  and  auditor.  It  would  be  gross  in- 
justice to  hoid  Ayres*  sureties  liable  for  money  so  abstracted  from  the 
treasury.  By  the  bond  they  are  liable  for  his  official  but  not  for  his  un- 
official conduct. 

Of  the  matter  set  up  in  the  fourth  answer,  it  seems  that  court  has 
no  jurisdiction.  For  the  auditor's  compensation,  for  services  required 
of  him  by  the  school  law,  no  right  of  action  at  common  law  would  exist 
against  the  commissioners  of  the  county.  If  Ayers  had  any  claim  for 
such  services,  it  was  by  virtue  of  the  forty-first  section  of  the  school  law, 
which  provides  that  the  county  commissioners  shall  make  allowance  to 
the  county  auditor  for  such  services.  Here  we  have  compensation  pro- 
vided for,  and  the  tribunal  to  fix  it,  with  appeal  to  the  court  of  common 
pleas,  also  provided  for.  The  remedy  prescribed  by  the  statute  must  be 
pursued,  and  no  cumulative  remedy  exists.  This  seems  to  be  decided  in 
Shephard  v.  Comrs.,  8  Ohio  St.,  354. 

The  first  answer  is  indefinite  and  uncertain  as  to  the  amounts  due  to 
Ayres,  but  from  what  has  already  been  held,  it  will  be  seen  that  to  make 
it  more  definite  and  particular  would  not  make  it  good  as  a  defense  or  a 
set-oflF,  and  it  may  as  well  stand  as  it  is.   . 

Demurer  overruled  as  to  second  answer,  and  sustained  as  to  th.e 
fourth.     Motion  overruled. 

Davies  &  Lowe  and  Thompson,  for  plaintiff. 

Houk  &  McMahon  and  Conover  &  Craighead,  contra. 


SUPERIOR  AND  COMMON  PLEAS  COURTS.  349 

State  V.  Cooper. 

Oaming  Rouse. 

[Montgomery  CommoD  Pleas.] 

State  of  Ohio  v.  Wiluam  Fleischeil 

Pbosecutton  for  Keeping  G  a  mi  no  IIguse  Must  Show  Game  Plated  fob  Gain. 

Id  a  prosec'utioD  for  keeping  a  gaming  liouse,  it  must  be  shown  tliat  tlie  game 
was  played  for  money,  or  its  equivalent,  for  gain. 

Charge  to  jury. 

Smith,  J. 

The  jury  must  be  satisfied  that  a  game  was  played  at  the  defendant's 
noiise  or  room ;  that  that  game  must  have  been  for  gain ;  that  they  must 
be  satisfied,  in  order  to  convict  the  defendant,  that  the  game  was  played 
for  money.  If  the  parties  played  for  buttons  or  checks  which  did  not  rep- 
resent money,  he  would  not  be  guilty,  but  if  the  checks  or  buttons  rep 
resented  money,  the  defendant  could  not  in  that  way  evade  the  law. 

The  jury  returned  a  verdict  of  "Not  guilty." 

Munger,  prosecutor. 
Clay,  for  defense. 


Manslaughter. 

[Montgomery  Common  Pleas,  April  Term,  1867.] 

State  of  Ohio  v.  Geo.  B.  Ganvey. 

1.      MANSLAUOnTER   DEFINED. 

Manslaughter  is  the  unlawful  killing  of  another  without  mnlire,  either  upon  a 
sudden  quarrel,  or  unintentionally  while  the  slayer  is  in  the  commissiou  of 
some  unlawful  act. 

2.    Lack  of  Skill  in  Treating  or  Probable  Death  from  Disease. 

If  death  ensued  from  or  was  accelerated  by  the  act  of  the  defendant,  it  motters 
not  that  the  deceased  might  have  recovered,  if  greater  care  or  slcill  had  been 
shown  in  his  treatment;  nor  that  the  deceased,  might,  and  proliably  wuuld 
have  died  from  disease  which  he  had  at  the  time  the  act  was  committed. 

8.    Words  Do  Not  Justify. 

No  words  will  furnish  sufficient  provocation  to  make  the  killing  of  another  law- 
ful which  otherwise  would  be  unlawful. 

George  B.  Ganvey  was  indicted  for  manslaughter  in  causing  the 

death  of  A.  Derringer,  by  striking  him  upon  the  head  with  a  piece  of 

stove-wood,  in  Jefferson  township,  Montgomery  county,  in  February, 
1 866. 
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WiNANS,  J. 

Manslaughter  is  the  unlawful  killing  of  another  without  malice,  either 
upon  a  sudden  quarrel  or  unintentionally  while  the  slayer  is  in  the  com- 
mission of  some  unlawful  act. 

There  must  he  a  killing ;  hut  it  is  not  necessan*  that  death  should  in- 
stantly result  from  the  act  of  the  defendant.  If  death  ensued  from  the 
act  ot  the  defendant,  it  matters  not  that  the  deceased  might  have  recov* 
ered,  if  greater  care  or  skill  had  been  shown  in  his  treatment ;  and  if  death 
was  accelerated  by  the  act  of  the  defendant,  it  is  sufficient ;  though  the  de- 
ceased might,  and  probably  would  have  died,  from  disease,  which  he  had 
at  the  time  the  act  was  committed. 

The  killing  must  be  unlawful,  and  if  upon  a  sudden  quarrel,  it  will  be 
so  unless  in  .«elf-defense.  If  the  act  resulting  in  death  was  wanton  or  un- 
provoked, it  was  unlawful ;  so  if  provoked  by  mere  words  of  the  deceased, 
such  as  calling  the  defendant  "a  s — n  of  a  b — ^h,"  or  the  like.  If  the 
(feath  resulted  from  an  act  of  the  defendant  in  sport,  or  by  way  of  practical 
jokes,  unless  the  sport  was  lawful  and  not  dangerous,  the  act  would  be 
imlawful. 

Intention  to  kill  may  be  an  ingredient  of  manslaughter,  but  it  is  not 
necessarily  so.  The  crime  exists  with  or  without  intention  to  kill,  if  the 
act  resulting  in  death  was  committed  ufK>n  a  sudden  quarrel. 

The  defendant  is  presumed  to  have  intended  what  he  did,  and  the 
natural  and  probable  results  of  his  acts. 

If  you  find  that  Adara  Derringer,  named  in  the  indictment,  is  dead, 
and  that  his  death  was  the  result  of  the  act  of  the  defendant  as  charged  in 
the  indictment,  then  unless  you  find  the  act  to  have  been  in  self  defense, 
or  in  lawful  sport,  which  was  not  dangerous,  you  will  find  the  defendant 
guilty,  and  if  you  have  a  reasonable  doubt  of  the  prisoner's  guilt,  you  will 
find  him  not  guilty. 

The  jury,  after  an  absence  of  fifteen  minutes,  returned  a  verdict  of 
guilty. 

Warren  Munger,  for  state. 

Samuel  Craighead,  contnL 
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Deed. 

[Montfomery  Superior  Court] 

Joseph  Toprano  v.  Aaron  Gregg  et  ku 

No  Stamp  Requibed  on  Deed  to  Wife. 

A  coDveyance  of  real  property  by  husband  to  wife  through  a  third  party,  in  a 
conveyance  to  the  wife  or  equitable  grantee,  and  constitutes  a  succesBion ;  but 
the  wife  is  not  liable  to  a  succession  tax,  and  no  stamp  is  required  ou  such  a 
conveyance. 

Plaintiff  alleged  obtaining  a  judgment  against  Gregg,  before  a  mag- 
istrate, and  subsequent  filing  of  the  transcript  in  the  common  pleas,  and 
a  levy  upon  parts  of  lots  numbered  3098  and  3093  of  the  city  of  Dayton. 

He  further  alleged  the  existence  of  two  deeds  conveyance,  under 
which  the  title  to  said  lots  on  March  22  had  passed  from  Aaron  Gregg 
to  E.  Thompson,  and  on  the  twenty-eighth  of  the  same  month  was  con- 
veyed by  him  to  Mary  Jane  Gregg,  late  wife  of  Aaron  Gregg,  which  deeds 
of  conveyance,  for  want  of  revenue  stamps  being  afRxed  at  the  time  of 
their  execution,  and  by  reason  of  being  subsequently  stamped  without 
the  payment  of  any  dues  or  forfeitures  to  the  collector  of  international 
revenue,  were  void  as  against  the  rights  so  acquired  by  the  plaintiff. 

Haynes,  J. 

The  title  vested  in  Mary  Jane  Gregg,  now  deceased,  as  a  succes- 
sion under  the  126th,  127th  and  I32d  sections  of  the  Revenue  Law,  1865, 
and  that  under  the  proviso  contained  in  the  last  clause  of  the  133d  sec- 
tion of  the  Revenue  Act,  which  declares  that  no  duty  shall  be  levied  in 
f^spect  to  any  succession  vesting  before  or  subsequent  to  the  passage  of 
this  act  when  the  successor  snail  be  the  ivife  of  the  sudecessor,  those  con- 
veyances were  not  required  by  law  to  be  stamped  in  order  to  insure  their 
validity.  This  decision  is  based  upon  the  ruling  of  the  commissioner  of 
international  revenue,  in  which  it  was  held  that  a  conveyance  of  real 
property  by  husband  to  wife  through  a  third  party,  is  considered  for  all 
purposes  of  the  law,  conveyance  to  the  wife  or  equitable  grantee,  and  that 
such  a  consideration  constitutes  a  succession,  but  the  wife  is  not  liable  tc 
a  succession  tax,  and  that  no  stamp  is  required  on  such  a  conveyance 

Judgment  for  defendants  for  costs. 

Bond,  for  plaintiff. 

Belville  &  Thompson,  for  defendants. 
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Watchmen — Jails — Sheriffs. 

[Montgomery  Common  Pleas.] 

Statk  of  Ohio  v.  John  Hasba. 

Sheriff,  When  Necesrary,  May  Employ  Watchman. 

Where  it  is  ne<*pssnry  in  order  to  prevent  the  escape  of  prisoners,  and  the 
Kherift  deems  it  necesHary  for  the  safe  confinement  of  prisoners  in  the  jail, 
which  is  sufficient  for  the  reception  and  confinement  of  criminals,  he  may 
employ  a  watchman  for  the  purpose  of  {guarding  such  jail,  and  may  recover 
the  amount  paid  therefor  from  the  county. 

McKenny,  J. 

Orion  G.  H.  Davidson,  sheriflF,  against  the  commissioners  of  Mont- 
gomery county:  The  case  came  up  in  appeal  from  the  decision  of  said 
commissioners,  made  on  August  3,  1868. 

The  plaintiff  avers  that  the  jail  not  being  a  strong  and  sufficient  jail 
or  prison  for  the  reception  and  confinement  of  prisoners  and  criminals, 
and  a  watchman  at  the  jail  having  been  employed  for  a  number  of  years 
previous  to  March,  1867,  to  prevent  the  escape  of  prisoners,  and  the  de- 
fendants deeming  it  necessary  for  the  safe  confinement  of  prisoners  from 
and  after  March  i,  1867,  that  a  watchman  should  be  employed  at  the  jail, 
the  plaintiff,  at  the  instance  and  by  the  direction  and  approval  of  the  de- 
fendants, procured  the  services  of  Charles  V.  Grauser  as  such  watchman, 
for  the  fall  term.  March  i.  1867,  to  March  i,  1868,  at  the  price  of  $2.25 
per  day;  that  Grauser  rendered  services  as  watchman  during  that 
period,  and  plaintiff  paid  him  for  his  services  the  sum  of  $823.50. 

The  plaintiff  says  the  commissioners  were  therefore  indebted  to  him 
in  said  sum;  that  on  August  3,  1868,  he  demanded  of  the  defendants  the 
money  paid  by  him,  and  the  defendants  refused  to  allow  or  order  the 
same  to  be  paid  to  him. 

Judgment  is  asked  for  $823.50,  with  interest  from  March  i,  1868. 
The  defendants  deny  all  the  allegations  of  the  petition,  except  the  fol- 
lowing, that  a  turnkey  had  been  employed  for  a  number  of  years  pre- 
vious to  March,  1867;  that  plaintiff  procured  the  services  of  Charles  V. 
Grauser,  as  watchman  for  the  jail  during  the  time  stated,  and  paid  the 
sum  mentioned ;  that  the  plaintiff  on  August  3,  1868,  demanded  of  the 
defendants  the  sum  claimed,  and  that  they  refused  to  allow  it. 

The  court  rendered  judgment  for  the  full  amount  claimed. 

Craighead  &  Munger,  for  plaintiff. 

Nauerth  and  Houk  &  McMahon,  contra. 
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Corporal  Punishment. 

[MoDtgomery  Common  Pleas.] 

State  or  Ohio  v.  Samuel  J.  Henderson. 

Bulb  as  to  Corporal  Punishment. 

Where  a  scholar  unknowingly  violates  the  rules  of  the  school,  by  leaving  without 
permission,  and  on  his  return  is  requested  by  the  teacher  to  promise  that 
he  will  not  do  so  again,  and  he  stubbornly  refuses  to  do  so,  the  teacher  is 
justified  iu  using  corporal  punishment  In  correcting  him. 

BoLUN,  J.     (Memorandum  of  opinion). 

Memorandum. 

The  infonnation  charged  that  on  October  2,  1866,  the  defendant 
committed  an  assault  and  battery  on  one  Thomas  Dodds.  The  defendant 
was  teaching  school  in  Carrolton,  and  Thomas  Dodds  was  a  scholar.  The 
evidence  shows  that  the  scholar  left  school  to  go  home  without  leave ;  that 
the  teacher  called  to  him,  but  he  would  not  return.  The  defendant  had 
no  written  rules,  but  announced  them  as  occasion  required,  and  claimed 
the  leaving  school  without  leave  was  a  violation  of  the  established  rule 
of  school. 

Upon  the  boy's  return,  the  defendant  undertook  to  correct  him  in 
the  presence  of  the  school,  asking  him,  however,  before  attempting  to 
whip  him,  "if  he  (the  boy)  would  ask  permission  to  go  home  hereafter?" 
and  tlie  boy  would  not  answer;  and  it  appears  from  the  evidence,  that  the 
teacher  asked  him  the  same  question  three  or  four  times  during  the  chas- 
tisement. The  defendant  claims  that  his  purpose  was  to  moderately 
chastise  the  boy,  and  was  ready  to  desist  when  the  boy  should  promise  to 
ask  leave  to  go  home.  This  the  boy  refused  to  promise.  Tlie  mother 
claimed  that  the  legs  and  back  of  the  boy  were  bruised  by  the  whip,  and 
that  the  bruises  remained  there  eighteen  days.  It  was  shown  that  the 
boy  was  on  the  play  ground  playing  the  day  after  the  whipping.  At  the 
trial  of  the  case  before  the  magistrate,  the  person  of  the  boy  was  not  ex- 
hibited. 

The  counsel  for  the  state  claimed  that  the  defendant  had  no  right  to 
inflict  corporal  punishment  for  the  correction  of  a  scholar,  and  if  he  had 
such  right,  the  punishment  inflicted  was  unnecessary  and  much  more  se- 
vere than  the  teacher  had  a  right  to  inflict. 

The  defendant  claimed  that  the  punishment  was  lawful ;  the  scholar 
had  wilfully  violated  one  of  the  known  rules  of  the  school,  and  that  the 
defendant  had  only  corrected  him  in  a  reasonable  manner  for  such  mis- 
conduct. 

The  court  charged  the  jury,  in  substance,  as  follows :  That  if  the  boy 
unknowingly  had  violated  the  rule  of  the  school,  and  on  his  return  he  was 
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requested  by  the  defendant  to  promise  that  he  would  not  do  so  again,  and 
he  stubbornly  refused,  the  teacher  would  be  justified  in  correcting  him. 

That  there  is  no  legislation  in  this  state  against  corporal  punishment, 
and 

That  the  weight  of  authority  is  in  favor  of  it. 

The  jury  was  charged  on  Saturday  last,  and  after  being  out  about 
two  hours,  returned  a  verdict  of  "guilty." 

A  motion  was  made  for  a  new  trial. 

The  court  granted  a  new  trial,  on  the  ground  of  newly  discovered 
evidence  material  and  important  to  the  defense* 

Munger  &  Clay,  for  state. 

Henderson  &  Whitney,  contra. 


Arson — Idiots. 

[Montgomery  Common  Pleas.] 

State  of  Ohio  v.  Joseph  Hutchens. 

Idiot  Caxnot  be  Prosecuted  for  Arson. 

In  a  prosecution  for  ai*8on,  where,  from  the  testimony  of  the  proflecotins  ^t- 
ness,  it  plainly  appears  that  the  defendant  was  idiotic,  a  verdict  of  not  guUty 
will  be  ordered. 

McKeney,  J. 

The  case  of  the  state  of  Ohio  against  Joseph  Hutchens,  indicted 
at  the  present  term  for  the  crime  of  arson,  came  up  for  hearing.  A 
jury  was  impaneled,  and  after  the  examination  of  the  prosecuting  wit- 
ness, it  plainly  appearing  from  his  testimony  that  the  defendant  was 
idiotic,  the  judge  directed  the  jury  to  return  a  verdict  of  not  guilty, 
which  they  accordingly  did,  and  the  prisoner  was  discharged  from  cus- 
tody. 

Nauerth,  for  state. 

Munger,  for  defendant. 


UsxiiTpation  of  Office. 

[Montgomery  Probate  Court.] 

State  of  Ohio  v.  John  U.  Kreidi^er, 

1.  Repeal  of  Law  Authorizing  Office. 

Where  a  section  of  a  statute,  authorizing  a  city  to  create  by  ordinance  an  office, 
is  amended  and  repealed,  without  any  saving  as  to  officers  therein,  by  its  re- 
peal so  much  of  the  ordinance  framed  under  it  as  is  inconsistent  with  the  act 
so  amended  is  also  repealed,  and  the  saving  clause  in  the  ordinance  that  they 
should  remain  in  office  until  their  successors  are  appointed  and  qualified,  in 
the  absence  of  a  law  conferring  the  authority  would  be  of  no  effect. 

2.  Offficeb  Acting  Afteb  Such  Repeal — Usurpation. 

An  officer  appointed  under  such  an  ordinance,  who  continues  to  exercise  the 
duties  of  such  office  after  the  date  of  such  amendment  and  repeal  of  the  stat- 
ute, is  neither  a  de  iure  or  de  iacto  officer,  and  is  guilty  of  usurpation  of  office. 
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State  y.  Kreidler. 

The  information  in  this  case  charges  that  John  U.  Kreidler,  between 
May  loth  and  29th,  1869,  in  the  city  of  Dayton,  county  of  Mont- 
gomery, Ohio,  did  take  upon  himself  to  exercise  the  office  of  first  lieu- 
tenant of  police  for  the  city  of  Dayton,  Ohio,  being  then  and  there  an 
officer  of  authority  in  the  state  of  Ohio,  he,  the  said  John  U.  Kreidler, 
not  being  then  and  there  legally  authorized  so  to  exercise  the  said  office  of 
first  lieutenant  of  police. 

As  you  can  plainly  see,  gentlemen,  law  and  fact  are  so  closely  blend- 
ed and  interwoven  in  this  case  that  you  willTiave  to  carefully  discriminate 
so  as  not  to  confound  one  with  the  other.  You  are  judges  of  the 
facts.  The  court  is  to  give  you  the  law,  which  you  are  bound  to  receive 
and  apply  the  facts  to  it  in  order  to  determine  your  verdict. 

it  appears  before  you,  and  I  hereby  charge  you  that  the  law  of  April 
16,  1868,  by  the  first  section,  conferred  upon  coimcils  of  cities  of  the 
second  class,  of  which  Dayton  is  one,  the  power  to  provide  by  ordinance 
for  the  establishing  and  maintaining  of  a  city  watch  or  police  and  to 
provide  for  its  proper  organization  and  the  election  or  appointment  of 
the  necessary  officers  thereof  to  organize  the  same;  and  that  in  pur- 
suance of  said  act,  the  city  council  of  Dayton  did,  by  ordinance  provide 
for  the  appointment  of  one  captain,  one  first  lieutenant,  and  second  lieu- 
tenant of  police,  and  in  pursuance  thereof,  John  U.  Kreidler  for  defendant 
was  appointed  by  council,  first  lieutenant  of  police  in  a  legal  manner. 

By  the  amended  act  of  May  6,  1869,  the  first  section  of  the  act  of 
April  16,  1868,  was  repealed  without  any  saving  as  to  officers  of  police 
therein.  By  its  repeal,  so  much  of  the  ordinance  framed  under  the  act 
of  1868  as  is  inconsistent  with  the  act  so  amended,  was  also  repealed. 
The  remainder  of  the  ordinance  stands : 

The  amended  act  having  taken  effect  on  May  6,  1869,  the  police 
officers  appointed  in  pursuance  of  the  ordinance  framed  under  the  act  of 
April  16,  1868,  had  no  longer  any  power  to  act.  On  that  date  their  func- 
tions ceased. 

"The  saving  in  the  ordinance  that  they  should  remain  in  office  until 
their  sucessors  were  appointed  and  qualified,"  in  the  absence  of  a  law 
confering  that  authority  on  council,  is  not  good  and  cannot  legally  extend 
the  time. 

The  amended  act  passed  May  6,  1869,  confers  upon  the  city  marshal, 
and  makes  it  his  duty  to  appoint  one  captain  of  police,  one  first,  and  one 
second  lieutenant  of  police,  thereby  creating  the  offices  named  and  author- 
izing the  city  marshal  to  fill  them.  Independent  of  the  duties  prescribed 
by  the  city  ordinance,  the  court  holds  that  the  legislature  having  created 
die  office  of  first  lieutenant  of  police,  it  recognized,  and  the  law  recognizes, 
the  office  in  its  well  settled  and  popular  acceptation  with  certain  duties  and 
powers  incidental  and  belonging  to  it,  which  makes  it  an  office  of  au- 
thority.    Besides,  if  the  ordinance,  or  ordinances  of  council  recognized 
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such  an  office,  defined  duties  by  him  to  be  performed,  and  that  ordinance 
as  to  that  is  still  unrepealed,  which  I  am  satisfied  is  the  case,  it  would 
make  it  an  office  of  authority  under  such  ordinances,  because  by  the 
amendment  of  1869,  such  officer  is  to  execute  and  enforce  the  laws  and 
ordinances  of  the  city  council,  which  I  am  well  convinced,  has  a  present 
as  well  as  a  prospective  application.  Holding  then  that  the  office  of  first 
lieutenant  of  police,  created  by  ordmance  of  council  under  the  act  of 
April,  1868,  was  by  the  amendment  of  May  6,  1869,  on  that  day  abrogated. 
The  authority  given  to  defendant  by  said  ordinance  as  lieutenant  of  police 
ceased  on  May  6,  1869,  when  the  new  office  was  created  and  took  effect 
by  the  amended  act.  As  it  is  admitted  that  the  defendant  has  not  been 
appointed  first  lieutenant  of  police  for  the  city  of  Dayton,  by  the  city 
marshal,  John  Ryan,  under  the  amended  act  of  May  6,  1869.  consequendy 
in  the  view  of  the  law,  as  [  hold,  he  was  neither  de  jure  or  de  facto,  a  first 
lieutenant  of  police  of  the  city  of  Dayton,  between  May  6,  and  May  29, 
1R69.  As  to  whether  he  took  upon  himself  or  attempted  to  exercise  the 
office  of  first  lieutenant  of  police  between  the  dates  named,  you  have  a 
right  from  the  testimony  to  take  notice  of  the  clothing  he  wore,  the 
orders  he  receipted,  the  acts  he  did,  and  the  authority  he  exercised, 
b^rom  the  testimony  you  must  be  satisfied  beyond  a  reasonable  doubt 
that  the  defendant  took  upon  himself  or  exerdsed  the  office  of  first  lieu- 
tenant of  police  of  the  city  of  Dayton,  between  the  loth  and  29th  of  May, 
This  reasonable  doubt  is  not  a  mere  caprice,  but  is  such  a  doubt  as  will 
arise  in  the  mind  of  a  reasonable  man  as  to  the  guilt  of  the  defendant. 

The  counsel  for  the  defense  excepted  to  a  portion  of  the  above 
charge.  They  also  asked  the  court  to  charge  the  following  propositions, 
which  the  court  refused  to  do. 

I.  If  you  find  that  the  defendant  entered  upon  the  discharge  of  the 
duties  of  the  office  of  first  lieutenant  of  the  police  of  the  city  of  Dayton, 
Ohio,  being  legally  appointed  as  such  officer,  and  that  he  continued  to 
act  as  such  officer  during  the  time  stated  in  the  information  believing 
he  had  the  right  so  to  act,  and  the  circumstances  being  such  that  a 
reasonable  man  so  situated  might  well  believe  he  had  the  right,  and  was 
authorized  so  to  act,  you  must  acquit  the  defendant. 

II.  Should  you  find  that  the  defendant  was  legally  appointed  first 
lieutenant  of  the  police  of  the  city  of  Dayton,  Ohio,  and  entered  upon  the 
discharge  of  the  duties  of  such  appointment  in  May,  1868,  and  con- 
tinued to  hold  and  exercise  the  duties  of  such  office  from  that  time  until 
and  including  the  dates  named  in  the  information,  and  that  no  other 
person  was  legally  qualified  to  succeed  him  in  his  said  office,  your  ver- 
dict will  be  not  guilty. 

III.  If  you  find  that  the  defendant,  during  the  time  charged  in  the 
information,  was  acting  under  color  of  office,  and  was  an  officer  de  facto 
during  such  period,  his  acts  being  thus  valid  as  to  the  public,  your  ver- 
dict should  be  an  acquital  of  the  defendant. 
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IV.  The  act  of  the  legislature  of  April  i6,  1868,  authorized  the  city 
council  of  the  city  of  Dayton  to  nominate  and  elect  regular  policemen, 
and  to  provide  officers  for  same.  The  city  council  of  Dayton,  in  pursu- 
ance of  said  act,  created  by  ordinance  the  office  of  first  lieutenant  of 
police,  and  provided  by  such  ordinance  for  the  nomination  and  election 
of  such  officer  and  the  term  of  the  incumbent  thereof.  The  amendment 
of  said  act  passed  May  6,  1869,  recognized  the  said  office  of  first  lieutenant 
of  police  so  created,  but  changed  the,  names  of  the  appointment  of  such 
officer.  If  vou  find  that  the  defendant  was  nominated  and  elected  to 
said  office  by  said  city  council  under  the  said  ordinance,  and  entered  upon 
the  discharge  of  the  duties  thereof,  and  that  his  successor  therein  has  not 
been  appointed  and  qualified  in  pursuance  of  said  amended  act,  you  must 
acquit  the  defendant  of  the  charge  preferred  against  him. 

V.  The  office  of  hrst  lieutenant  of  police  was  created  by  the  ordi- 
nance of  the  city  council,  passed  May  15,  i868,  under  the  authority  given 
it  by  the  act  of  the  legislature,  passed  April  16,  1868.  An  office  is  "an 
employment  on  behalf  of  the  government  in  any  station  or  public  trust 
not  merely  transient,  occasional  or  incidental."  The  act  of  the  legisla- 
ture passed  May  8,  1869,  recognized  and  continued  the  office  so  created 
and  provided  the  manner  of  the  appointment  of  the  incumbent  thereof. 
If  you  find  that  the  defendant  was  an  incumbent  of  said  office  duly 
elected  and  qualified,  that  no  successor  to  his  said  office  had  been  duly 
appointed  and  qualified,  and  that  during  the  period  charged  in  the  in- 
formation the  defendant  held  over  by  virtue  of  his  election  and  qualifica- 
tion to  said  office,  and  in  accordance  with  the  provisions  of  the  ordinance. 
You  must  acquit  the  defendant. 

The  jury  returned  a  verdict  of  guilty. 

Nauerth,  Vallandigham  and  D.  A.  Houk,  for  state. 

Corwin  &  Corwin  and  Craighead  &  Munger,  contra. 


Murder* 

rMontgomery  Common  Pleas.] 

*  State  of  Ohio  v.  Joseph  Leslie. 

1.  Rule  as  to  Proof  in  Homicide  Cases. 

To  find  the  defpndnnt  guilty  of  cither  of  the  dcsrees  of  homicide,  the  state,  heing 
the  ficc'iiscr.  must  make  out  a  case  afrainst  the  defendant  1)e.vond  all  reason- 
able douht ;  and  when  (he  case  is  founded  upon  purely  circumstantial  evidence, 
the  links  of  testimony  must  be  so  connected  as  to  form  one  entire  chain  of  evi- 
dence  in  order  to  convict. 

2.  Presumption  Upon  Proof  of  Killing. 

When  it  is  proven  that  the  defendant  was  the  slayer,  it  \h  presumed  io  law  that 
the  killiufi:  was  purimsely  and  maliciously  done,  hut  without  prenieflitation 
and  deliberation ;  and  it  is  necessary  for  the  state  by  proof  to  raise  the  degree 
of  crime  to  murder  iu  the  first  degree,  and  for  the  defendant  to  show  the  ab- 
sence of  malice  to  reduce  it  to  mauslaughter. 
■ -      -       .      -  

*  For  decisions  of  the  Supreme  Court,  see  18  O.  S.,  391 ;  see  al80^j/3tM). 
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3.  Malice  Defined. 

Malice  is  the  bad  disposition  of  a  corrupt  mind«  which  leads  to  the  commission  of 
mischief,  in  disregard  of  social  duty  and  the  rights  of  others,  and  the  dictate 
of  a  wicked,  depraved  and  malignant  heart  and  consists  of  two  kinds,  expreat 
and  implied. 

4.  Rule  as  to  Premeditation. 

If  .1  person  suddenb'  in  heated  blood  and  under  excited  passion  did  the  act,  de- 
liberation and  premeditation  in  law  would  not  exist,  but  if  the  passion  and 
heat  of  blood  had  time  to  pass  oS  after  the  intent  and  design  to  kill,  and  rea- 
son return,  and  the  act  of  killing  is  done,  the  provocation  and  hot  blood  wooJd 
neither  excuse  the  homicide  nor  mitigate  the  crime. 

Charge  to  Jury. 

McKenny,  J. 

Gentlemen  of  the  Jury:  The  indictment  on  which  the  defendant 
is  on  trial  contains  three  counts,  all  of  which  charge  murder  in  the  first 
degree,  but  each  of  said  counts  averring  that  the  killing  was  done  under 
different  circumstances.  Under  the  constitution  and  laws  of  this  state, 
the  defendant  is  presumed  innocent  until  proven  guilty,  beyond  all 
reasonable  doubt  in  the  minds  of  the  jury.  But  under  either  count  of 
this  indictment,  if  the  testimony  adduced  warrant  you  in  finding  the  de- 
fendant guilty,  you  may  find  him  guilty  of  murder  in  the  first  or  in  the 
bccond  degree  or  manslaughter. 

Murder  in  the  first  degree,  as  defined  under  our  statute,  is  where 
one  kills  another  purposely  and  of  his  deliberate  and  premeditated  malice 

Murder  in  the  second  degree  is  where  one  kills  another  purposely 
and  maliciously  but  without  premeditation  and  deliberation. 

Manslaughter  is  where  one  unlawfully  kills  another,  either  upon  a 
sudden  quarrel  or  unintentionally,  while  the  slayer  is  in  the  commission 
of  some  imlawful  act. 

For  the  jury  to  find  the  defendant  guilty  of  either  of  the  degrees  of 
homicide,  the  state  being  the  accuser,  it  must  make  out  a  case  against 
the  defendant  to  the  mind  of  the  jury  beyond  all  reasonable  doubt,  for 
if  there  is  reasonable  doubt  it  must  weigh  in  favor  of  the  defendant,  and 
this  being  a  case  of  purely  circumstantial  evidence,  the  links  of  testimony 
must  be  so  connected  as  to  form  one  entire  chain  of  evidence  in  order 
lo  convict. 

If.  from  the  testimony,  after  connecting  all  the  circumstances  to- 
gether, it  is  proven  that  the  defendant  was  the  slayer,  it  is  presumed  in 
law  that  the  killing  was  purposely  and  maliciously  done — but  without 
premeditation,  and  deliberation,  it  is  then  necessary  forthe  state  by  proof 
to  raise  the  degree  of  crime  to  murder  in  the  first  degree,  and  for  the 
defendant  by  showing  the  absence  of  malice  to  reduce  the  degree  of  crime 
to  manslaughter.  Ihit  the  jury  will  look  at  all  the  evidence  in  the  cause, 
whether  introduced  by  the  state  or  defendant ;  and  if  they  find  the  defend- 
ant guilty  determine  the  grade  of  the  oflfense  therefrom,  without  refer- 
ence to  the  party  by  whom,  or  the  manner  in  which  it  was  introduced. 
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In  order  to  convict  the  defendant  of  murder  in  the  first  degree  the 
jury  must,  by  the  evidence,  find  that  the  defendant  by  the  means  stated 
in  the  indictment  killed  Mary  Miranda  Caylor  purposely,  and  of  deliberate 
and  premeditated  malice. 

I'urpose  is  an  act  of  the  will,  intention  and  design  and  is  to  be  deter- 
mined either  by  the  declarations  of  the  party  or  implied  from  his  acts 
and  conduct — he  is  presumed  to  intend  to  do  that  which  he  actually  did, 
and  also  those  results  which  naturally  and  necessarily  follow  from  his 
acts. 

Mjilice  is  the  bad  disposition  of  a  corrupt  mind,  which  leads  to  the 
commission  of  mischief  in  disregard  of  social  duty  and  the  rights  of 
others.  It  is  also  the  dictate  of  a  wicked,  depraved  and  malignant  heart, 
and  consists  of  two  kinds,  express,  and  implied ;  it  is  express,  when  the 
act  is  done  with  sedate  and  deliberate  mind,  with  a  settled  and  formed 
purpose,  usually  evidenced  by  threats,  menaces,  former  grudges,  or  by  an 
unusual  degree  of  cruelty  attending  the  act  itself.  It  is  implied  when 
the  act  is  done  by  the  deliberate  use  of  a  deadly  weapon ;  also  where  the 
killing  is  sudden  without  any  great  provocation. 

To  deliberate  and  premeditate  is  to  ponder  in  the  mind,  to  think  of, 
to  consider,  to  weigh,  to  determine,  to  study,  to  contemplate  or  think 
of  beforehand.  While  it  is  necessary  that,  to  find  the  defendant  guilty 
of  murder  in  the  first  degree,  the  killing  must  have  been  done  deliberately, 
it  is  not  necessary  that  the  deliberation  or  premeditation  should  have 
preceded  the  act  for  any  considerable  time ;  if  the  deed  was  contemplated, 
thought  upon  and  considered,  if  the  design  or  purpose  to  do  it  was  coolly 
formed  for  any  length  of  time,  however  brief,  it  would  be  sufficient. 

If  the  prisoner  suddenly  in  heated  blood  and  under  excited  passion 
did  the  act,  deliberation  and  premeditation  did  not  in  law  exist;  but  if 
the  passion  and  heat  of  blood  had  time  to  pass  off  after  the  intent  and 
design  to  kill,  and  reason  return  and  the  act  of  killing  is  done  ,the  prov- 
ocation and  hot  blood  would  neither  excuse  the  homicide  nor  mitigate 
the  crime.  Murder  in  the  second  degree  differs  from  that  of  murder  in 
the  first  degree  in  this,  to  wit :  that  the  killing  was  done,  if  done  at  all, 
without  deliberation  and  premeditation,  without  firm  design  and  deter- 
mination in  the  mind,  and  that  fixed  purpose  in  the  heart  of  the  prisoner 
to  do  the  act  committed  previous  to  its  execution. 

To  convict  of  manslaughter  the  testimony  must  satisfy  the  mind  of 
the  jury  beyond  reasonable  doubt  that  the  killing  was  unlawful  and  it 
would  be  unlawful  if  done  upon  a  sudden  quarrel  or  in  the  heat  of  blood, 
unless  done  in  self  defense ;  and  the  degree  of  crime  is  to  be  by  the  jury 
determined  by  taking  into  consideration  all  the  testimony  and  circum- 
stances surrounding  the  case,  and  the  defendant  may  be  convicted  of 
either  of  the  degrees  of  homicide  on  circumstantial  evidence,  which  is 
sometimes  as  strong  and  more  satisfactory  than  direct  proof;  but  the 
defendant  ought  not  to  be  convicted  on  such  evidence  unless  the  cir- 
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cumstances  proven  are  so  connected  as  to  form  one  united  chain  of  tes- 
timony, so  as  to  exclude  every  rational  doubt  but  that  of  his  guilt.  But 
absolute  certainty  is  only  attainal)le  and  a  mere  possibility  of  innocence 
should  not  prevent  a  conviction  where  the  links  of  evidence  are  so  con- 
nected as  to  leave  no  reasonable  doubt  as  to  the  guilt  of  the  prisoner,  and 
the  testimony  should  be  carefully  and  deliberately  weighed  in  the  minds 
of  the  jury;  and  every  niaterial  fact  connected  with  the  commission  of 
the  act  or  crime  must  be  proven  beyond  reasonable  doubt ;  and  the  jury 
must  determine  the  weight  and  credit  to  be  given  to  the  testimony  of  wit- 
n<^sses  from  their  appearance  and  the  manner  in  which  they  gave  testi- 
inonv. 

The  jury  may,  under  this  indictment,  find  the  defendant  guilty  of 
murder  in  the  first  or  second  degree,  or  of  manslaughter,  as  the  testimony 
adduced  in  the  case  may  warrant,  and  I  may  there  say  that  you  have  but 
one  issue  to  determine  and  that  is  whether  the  defendant  is  innocent  or 
guilty,  and  if  you  find  him  guilty,  you  must  state  of  what  degree  of  homi- 
cide you  find  him  guilty,  and  if  you  find  him  guilty  on  any  one  count  of 
the  indictment  you  must  state  in  your  verdict  on  what  count  you  find  him 
guilty,  and  not  guilty  as  to  the  other  counts.  The  law  presumes  the  de- 
fendant innocent  and  it  is  for  the  state  to  establish  his  guilt  beyond  rea- 
sonable doubt,  but  this  doubt  must  be  reasonable,  fairly  arising  from  the 
insufficiency  and  unsatisfactory  character  of  the  evidence,  not  a  captious 
or  imagined,  doubt  cultivated  to  avoid  the  performance  of  a  responsible 
and  unpleasant  duty  as  jurors. 


Orand  Jury. 

[Montgomery  Common  Pleas.] 

*  State  ot  Ohio  v.  Leslie,  Colwell,  et  al. 

Tmpanellino  New  Grand  Jubt  on  Account  of  Defective  Indictmenta. 

Where  there  are  defects  in  the  indictment,  and  to  which  accused  has  pleaded 
guilty,  intending  to  take  advantage  thereof,  the  court  may  order  a  new  grand 
jury  to  be  empaneled  at  once  if  in  its  opinion  it  is  necessary,  and  may  de- 
cline to  hear  attorneys  representing  the  accused  in  objection  thereto. 

Memorandum  of  proceedings. 

Mrs.  Warwick  and  Colwell,  who  were  under  indictment,  had  sever- 
ally plead  "^ruilty  in  manner  and  form  as  charged  in  the  indictment."  It 
was  the  intention,  by  these  pleas,  to  take  advantage  of  the  defects  in  the 
indictments.  Immediately  after  the  opening  of  court  the  prosecuting  at- 
torney asked  the  court  to  empanel  a  second  grand  jury,  as  provided  for 
by  the  statutes,  which  authorizes  the  court  to  empanel  a  new  grand  jury, 
whenever,  in  the  opinion  of  the  court,  it  may  be  necessary.  The  court 
at  once  ordered  a  grand  jury  to  be  impaneled,  but  Messrs.  Craighead 

*  See  also  ante  357. 
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and  O'Neal,  counsel  for  Mrs.  Warwick,  and  Messrs.  Boltin  and  Munger, 
counsel  for  Colwell,  at  once  objected  to  the  impaneling  of  the  jury  on 
the  ground  that  the  prosecuting  attorney  had  not  shown  to  the  court  that 
there  was  any  necessity  for  it.  If  the  cases  of  Mrs.  Warwick  and  Col- 
well were  the  only  cases  for  consideration,  they  claimed  that  there  was  no 
necessity  that  they  ought  to  be  heard  upon  that  point,  and  also  urged  that 
as  counsel  for  Mrs.  Warwick  and  Colwell  they  were  entitled  to  know 
whether  their  client's  cases  were  to  be  brought  before  the  new  grand  jury. 
The  court  suggested  that  as  the  grand  jury  were  sworn  to  secrecy  it 
would  not  be  proper  for  the  prosecutor  to  divulge  what  cases  would  or 
would  not  be  brought  before  it. 

After  further  discussion,  the  prosecutor  announced  that  the  impan- 
eling of  a  new  grand  jury  was  for  the  purpose  of  bringing  up  the  cases 
of  Mrs.  Warwick  and  Colwell,  and  for  other  business;  and  further 
claimed  that  the  question  of  necessity  was  to  be  disposed  of  by  the  court, 
and  in  the  consideration  of  it,  the  attorneys  had  nothing  to  say,  and  if 
the  court  became  satisfied  that  there  was  a  necessity  for  it,  it  was  its  duty 
to  make  the  order. 

The  court  held  that  it  was  necessary  in  its  opinion  that  a  new  grand 
jury  should  be  impaneled,  and  so  ordered  the  sheriff  to  fill  the  panel. 

After  the  grand  jury  were  impaneled  and  before  they  were  sworn, 
Mr.  O'Neal,  of  counsel  for  Mrs.  Warwick,  filed  their  objection  to  the 
impaneling  of  the  grand  jury,  as  follows : 

The  prosecutor  having  announced  as  his  intention  to  submit  to  the 
new  grand  jury,  which  he  asks  now  to  be  impaneled  (for  the  purpose  of 
finding  another  indictment  against  the  defendant,  Mrs.  Warwick)  the 
proofs  concerning  the  same  offense  for  which  defendant  is  indicted  as 
above,  and  to  which  indictment  she  has  plead  guilty  and  the  indictment 
in  which  case  is  still  pending  and  undetermined,  said  defendant  objects 
to  the  impaneling  of  a  new  grand  jury  for  the  purposes  aforesaid,  be- 
cause no  necessity  is  shown  therefor,  and  moves  the  court  to  take  up 
paid  case,  No.  873,  and  proceed  therein  to  final  judgment. 

The  counsel  for  Colwell  made  the  same  objection. 

The  court  overruled  the  objection.  The  counsel  for  Mrs.  Warwick 
11(1  Colwell.  then  desired  to  show  to  the  court  that  there  was  no  neces- 
ity  for  the  impaneling  of  a  new  grand  jury,  but  upon  objection  being 
^ide  by  the  prosecutor,  the  court  refused  to  hear  any  argument  upon 
hat  point,  and  ordercl  the  grand  jury  to  be  sworn.  The  grand  jury 
rre  then  sworn,  and  after  a  full  charge  by  the  court,  retired  for  deliber- 
ation. 
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Murder. 

[Montgomery  Common  Pleas,  December  Term,  18G7.] 

♦State  of  Ohio  v.  George  Maxwei^u 

1.  MuRDEK  IN  First  Degree — What  Constitutes. 

To  constitute  murder  in  the  first  degree,  tlie  killing  must  have  been  done  pur- 
posely, which  implies  an  act  of  the  will,  an  intention,  a  design  to  do  the  act. 
It  presupposes  the  free  agency  of  the  actor. 

2.  Deliberation    and   Premeditation    Cannot    Happen    Wuen    Mind   is    De- 
banged. 

Deliberation  and  premeditation  are  operations  of  the  intellectual  faculties,  and 
require  the  exercise  of  reason,  reflection,  judgment  and  decision,  and  cannot 
happen  in  any  case  where  the  faculties  of  the  mind  are  deranged,  destroyed, 
or  do  not  exist. 

8.    No  Length  of  Time  Required  to  Form  Deliberate  and  Premeditated  In- 
tent TO  Murder. 

Deliberation  and  premeditation  necessary  to  constitute  murder  in  the  first  de- 
gree require  time,  yet  the  operations  of  the  human  mind  are,  however,  so 
rapid,  that  the  law  does  not  attempt  to  prescribe  the  length  of  time  required 
for  the  exercise  of  these  operations — and  where  the  purpose  maliciously  to 
kill,  with  premeditation  and  deliberation  is  formed,  the  length  of  time  be- 
tween the  design  so  formed  and  its  execution  is  immaterial. 

4.  Malice — What  Constitutes. 

Malice  is  the  dictate  of  a  wicked  and  corrupt  heart;  a  wicked  purpose,  design 
or  intention,  and  evil  purpose  in  general. 

5.  Malice  Mat  be  Inferred  or  Rebutted  bt  Character  and  Circumstances  or 
Act. 

While  malice  may  be  inferred  from  the  character  of  the  act  itself,  the  character 
of  the  act  and  attendant  circumstances  may  rebut  the  presumption  of  malice. 

6.  Defense  of  Insanity  Must  be  Affirmatively  Proved. 

Every  person  of  mature  age,  is  presumed  in  law  to  be  same  and  of  legal  capacity 
to  commit  crime,  and  when  the  defendant  relies  upon  insanity  as  a  defense  be 
must  ajffirmatively  prove  it. 

7.  Insane  Person  Legally  Incompetent  to  Commit  Crime. 

If  the  mind  of  a  party  accused  of  committing  a  crime  is  so  deranged,  disordered 
or  destroyed  by  disease  or  other  visitation  of  God,  as  to  render  him  wholly 
incapable  of  distinguishing  between  right  and  wrong,  be  is  not  a  free  volun- 
tary agent,  and  is  legally  incompetent  to  commit  a  crime. 

Smith,  J. 

Gentlemen  of  the  jury:  You  are  now  called  upon  to  discharge  a 
most  solemn  and  important  duty.  The  grand  jury  of  this  county  have 
presented  against  the  defendant,  George  Maxwell,  an  indictment  for 
murder  in  the  first  degree,  charging  him  with  the  killing  of  Augustus 
Alfred  VanHouten,  on  October  6,  1864,  in  Montgomery  county.  To  this 
indictment  the  defendant  has  pleaded  not  guilty ;  and  you  have  been 
selected,  impaneled  and  sworn  to  try  that  issue,  to  determine  from  the 
evidence  the  guilt  or  innocence  of  the  accused.     The  case  has  been  ar- 

*For  charge  to  jury  on  trial  in  superior  court,  see  next  case ;  as  to  bail, 
ond  case  following. 
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giied  very  elaborately,  and  with  distinguished  ability,  by  the  counsel  for 
the  state  and  the  defendant.  The  exemplary  patience  with  which,  from 
day  to  day,  you  have  listened  to  the  testimony  and  to  the  arguments  of 
counsel,  gives  ample  assurance  that  you  will  discharge  your  duty  faith- 
fully, honestly  and  impartially.  It  now  devolves  upon  me  to  give  what  I 
deem  to  be  the  law  of  this  case.  Before  doing  that,  however,  I  desire  to 
make  one  or  two  preliminary  remarks. 

If  either  one  of  you  has  heretofore  formed  any  opinion  of  the  merits 
of  this  case  from  what  has  heretofore  transpired — from  what  you  have 
heard  or  read,  it  is  your  duty  wholly  to  divest  yourselves  of  such  im- 
pression. Your  conclusions  must  be  arrived  at,  and  your  verdict  formed 
from  the  testimony  of  the  witnesses  which  you  have  heard  for  yourselves 
in  court,  and  the  law  of  the  case,  as  it  will  now  be  given  to  you  by  the 
court.  With  the  punishment,  which  may  be  inflicted  upon  the  accused, 
if  found  guilty,  you  are  not  responsible,  and  with  it  you  have  nothing  to 
do.  That  is  fixed  by  the  law  of  the  state,  and  any  and  all  opinions  as  to 
the  propriety  expediency,  or  inexpediency  of  capital  punishment,  must, 
for  the  purpose  of  this  case,  be  excluded  from  the  jury  box.  It  is  your 
duty  to  find  the  facts,  and  apply  the  law  to  the  facts  thus  found. 

On  the  other  hand,  you  are  to  remember  that  you  are  now  trying 
the  defendant  for  the  highest  crime  known  to  the  laws  of  the  state.  That 
he  is  presumed  to  be  innocent  until  he  is  proved  to  be  guilty.  That  the 
state  can  ask  for  a  conviction  for  any  crime,  it  must  make  full  proof  of 
the  guilt  of  the  party  accused,  not  by  a  mere  preponderance  of  evidence, 
but  beyond  a  reasonable  doubt.  And  in  proportion  to  the  magnitude  of 
the  crime  charged,  will  be  the  case,  and  the  close  and  careful  deliberation 
you  will  give  the  case.  You  are  to  do  justice  to  the  state,  and  to  the  de- 
fendant. For  the  manner  in  which  you  discharge  this  duty,  you  must 
answer  to  God  and  your  own  enlightened  consciences. 

The  indictment  in  this  contains  four  counts,  and  charges  the  de- 
fendant with  the  crime  of  murder  in  the  first  degree.  The  different 
counts  vary  the  charge  is  some  minor  particulars,  but  all  the  same  in 
substance. 

By  our  law  for  the  punishment  of  crimes,  there  are  three  grades  of 
homicide ;  murder  in  the  first  degree,  murder  in  the  second  degree,  and 
manslaughter. 

To  constitute  murder  in  the  first  degree,  the  killing  must  have  been 
done  purposely.  Purposely  implies  an  act  of  the  will,  an  intention,  a  design 
to  do  the  act.  It  pre-supposes  the  free  agency  of  the  actor.  The  killing 
must  have  been  intentional. 

The  act  of  killing  must  have  been  perpetrated  of  deliberate  and  pre- 
meditated malice.  "Deliberation  and  premeditation  require  action  of 
the  mind.  They  arc  operations  of  the  intellectual  faculties,  and  require 
an  exercise  of  reason,  reflection,  judgment  and  decision,  and  cannot 
happen  in  any  case  where  the  faculties  of  the  mind  are  deranged,  de- 
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stroyrd,  or  do  not  exist.  The  crime  of  murder  in  the  first  degree  can, 
therefore,  only  be  perpetrated  by  a  free  agent,  capable  of  acting  or 
abstaining  from  action,  free  to  embrace  the  right,  and  reject  the  wrong." 

The  deliberation  and  premeditation  necessary  to  constitute  murder 
in  the  first  degree  require  time ;  the  operations  of  the  human  mind  are, 
however,  so  rapid,  that  the  law  does  not  attempt  to  prescribe  the  length 
of  time  required  for  the  exercise  of  those  operaions. 

"Where  the  purpose  maliciously  to  kill,  with  premeditation  and  de- 
liberation is  formed,  the  length  of  time  between  the  design  so  formed  and 
its  execution  is  immaterial." 

Malice:  '*Malice  is  the  dictate  of  a  wicked  and  corrupt  heart;  a 
wicked,  purpose,  design  or  intention ;  it  does  not  necessarily  import  any 
previous  grudge,  ill  will,  or  wicked  design  against  the  person  killed,  but 
an  evil  purpose  in  general.  To  warrant  you  then,  in  finding  this  defend- 
ant guilty  of  murder  in  the  first  degree,  you  must  be  satisfied  beyond  a 
reasonable  douht,  that  Au)l>U'  tus  Aired  VanHouten  is  dead;  that  hisd.atli 
was  caused  by  a  pistol  shot  wound,  indicted  in  or  upon  his  body ;  that  the 
defenilant,  George  Maxwell,  was  the  person  who  fired  that  pistol;  that 
such  killing  was  done  purposely,  and  of  deliberate  and  premeditated 
malice. 

It  is  your  province  gentlemen,  and  not  mine,  to  determine  what  are 
the  facts  proved  in  this  case.  In  regard  to  the  transaction  itself,  there 
IS,  perl'.aps,  no  great  conflict  or  contrariety  of  evidence.  Still  very  im- 
portant questions  arise  and  must  be  determined  by  the  jury,  if  they  find 
that  the  defendant  inflicted  the  fatal  wound,  as  to  the  character  of  the 
act,  his  purpose  and  intention,  his  malice,  his  deliberation  and  premedi- 
tation. Malice  mav  be  inferred  from  the  character  of  the  act  itself;  or 
the  character  of  the  act  and  the  attendant  circumstances,  may  rebut  the 
presumption  of  malice. 

It  h  competent  for  the  jury  in  this  indictment,  to  acquit  the  defendant 
of  the  crime  of  murder  in  the  first  degree,  and  to  convict  of  a  lower  grade 
of  homicide.  If  the  evidence  warrants  it,  you  may,  for  example,  find  him 
guilty  of  murder  in  the  second  degree,  or  manslaughter  only. 

It  is  claimed  by  the  counsel  for  defendant,  that  at  the  time  of  the 
committing  of  the  act,  he  was  in  such  a  state  of  drunkenness  or  intoxica- 
tion, as  to  render  him,  at  all  events  for  the  time  being,  totally  devoid  of 
reason  and  judgment.  It  becomes  important,  therefore,  to  inquire  to 
what  extent,  by  the  law  of  Ohio,  if  at  all,  voluntary  drunkenness  may 
excuse  or  extenuate  a  crime. 

On  this  subject  we  have  several  decisions  of  the  Supreme  Court  o! 
Ohio. 

First — Pigman  v.  State,  14  Ohio,  555.  In  this  case  the  judge  in 
delivering  the  opinion  of  the  court,  among  other  things  says :  "Drunk- 
enness is  no  excuse  for  crime ;  yet,  in  that  class  of  crimes  and  offenses 
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which  depend  upon  guilty  knowledge,  or  the  coolness  and  deliberation 
with  which  they  shall  have  been  perpetrated,  to  constitute  their  com- 
mission, or  fix  the  degree  of  guilt,  it  should  be  submitted  to  the  considera- 
tion of  the  jury."  *  *  *  Upon  this  principle  in  a  murder  case,  it  has 
been  permitted  to  be  shown  that  the  accused  was  drunk  when  he  per- 
petrated the  crime  of  killing,  to  rebut  theidea  that  it  was  done  in  a  cool  and 
deliberate  stale  of  the  mind,  necessary  to  constitute  murder  in  the  first 
degree.     The  principle  is  undoubtedly  right." 

Second —  Macconehey  v.  Slate,  5  Ohio  St.,  yy.  The  charge  in  this 
case  being  with  intent  to  kill.  Hartley,  J.  "While  drunkenness  created 
no  exemption  from  criminal  responsibility,  and  may  even  exaggerate  the 
turpitude  of  guilt  in  some  cases,  delirium  tremens,  although  the  result 
or  consequence  of  continued  intoxication,  is  insanity  or  a  diseased  state 
of  ihc  mind,  whicli  affects  responsibility  for  crime  in  the  same  way  as 
insanity  produced  from  any  other  cause. 

"The  reason  that  intoxication  creates  no  exemption  from  criminal 
responsibility,  does  not  apply  to  delirium  tremens,  which  although  like 
many  other  kinds  of  mania,  the  result  of  prior  vicious  indulgence,  is  always 
shunned  rather  than  courted  by  the  patient,  and  is  not  voluntarily  as- 
sumed, cither  as  a  cloak  for  guilt,  or  to  nerve  the  perpetrator  to  the  com- 
mission of  crime." 

Third — Nicholly  v.  State,  8  Ohio  St.,  435 :  Charge — Maliciously 
stabbing  with  intent  to  kill;  and  maliciously  stabbing  with  intent  to 
wound. 

Judge  Brinkerhoff  in  his  opinion  says:  "Nevertheless  it  has  been 
held  in  this  state,  that  w'hcre  a  peculiar  knowledge  was  an  element  of 
the  guilty  act,  requiring  nice  discrimination  and  judgment,  as  in  passing 
a  counterfeit  bank  bill,  knowing  it  to  be  counterfeited,  and  where  de- 
liberation and  premediation  are  necessary  ingredients  of  the  crime  as 
in  murder  in  the  first  degree,  evidence  of  intoxication  is  admissable  and 
proper  to  be  taken  into  consideration  by  the  jury,  in  determining  the 
question  as  to  the  guilty  knowledge  in  the  one  case,  and  as  to  the  delibera- 
tion and  premeditation  in  the  other.  So,  if  the  accused  was  so  drunk  as 
not  to  know  what  he  was  doing,  the  fact  of  intoxication  may  doubtless 
be  given  in  evidence  for  what  it  is  worth,  for  the  purpose  of  showing  that 
he  did  not  intend  at  the  time  to  do  what  in  fact  he  did  do.  There  is  no 
reported  case  in  Ohio,  requiring  us  to  go  beyond  this ;  and  to  this  extent, 
on  a  fair  construction  of  the  language  of  the  court  below,  in  charging 
the  jury ;  the  prisioner  in  the  case  before  us  has  the  benefit  of  the  evidence 
in  regard  to  this  state  of  intoxication.  And  this,  too  seems  to  be  the  full 
extent  to  which  we  are  ied  by  the  general  current  of  authorities  in  other 
cases." 

These  cases,  gentlemen,  show  for  what  purposes,  and  to  what  extent, 
by  the  law  of  Ohio,  as  expounded  by  the  Supreme  Court  of  the  state,  it  is 
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competent  for  a  party  accusd  of  the  commission  of  a  crime  to  show  that 
at  the  time  of  its  alleged  commission  he  was  drunk  or  intoxicated.  They 
are  the  decisions  of  the  highest  judicial  tribunal  of  the  state ;  and  if  I  en- 
tertained a  different  opinion,  I  am  bound  by  their  authority. 

This  defendant  is  charged  with  the  crime  of  murder  in  the  first  de- 
gree. "Deliberate  and  premeditated  malice"  as  well  as  a  "purpose  to 
kill,"  is  one  of  the  essential  elements  or  ingredients  of  this  crime.  And 
although  the  drunkenness  of  this  defendanat  at  the  time  of  the  alleged 
shooting — if  you  find  that  he  was  the  person  who  fired  the  fatal  shot,  was 
voluntary,  I  have  admitted  it  as  competent  evidence,  and  you  are  to 
consider  and  weigh  it  for  the  purpose  of  determining  whether  he  was  or 
was  not  capable  at  that  time  of  exercising  the  faculties  of  the  mind  called 
deliberation  and  premeditation ;  and  whether  he  did,  or  did  not,  intend  to 
do  what  it  is  charged  he  did  do. 

The  defendant  by  his  counsel,  however,  sets  up  a  further  and  addi- 
tional defense  to  that  of  drunkenness,  that  is,  that  at  the  time  of  the 
commission  of  the  alleged  crime,  he  was  legally  incompetent  to  commit 
a  crime,  and  therefore  not  the  subject  of  punishment  by  reason  of  in- 
sanity. 

Insanitv,  if  clearly  and  conclusivelv  established  to  have  existed  at  the 
time  of  the  commission  of  the  alleged  crime,  is  a  good,  valid,  legal  and 
complete  defense. 

If  the  mind  of  a  party  accused  of  committing  a  crime,  is  so  deranged, 
disordered  or  destroyed  by  disease,  or  other  visitation  of  God,  as  to  render 
him  wholly  incapable  of  distinguishing  or  determining  between  right  and 
wrong  ;  if  his  mind  is  so  unhinged,  his  reason  so  unbalanced,  and  his 
intellectual  powers  so  thoroughly  disordered,  as  to  render  him  incapable 
of  reasoning  or  reflecting,  incompetent  to  choose  the  right  and  reject  the 
wrong,  he  is  not  a  free,  voluntary  agent,  and  is  legally  incompetent  to 
commit  a  crime.  Was  such  the  condition  of  George  Maxwell,  the  de- 
fendant at  the  time  of  the  commission  of  the  alleged  crime  charged  in 
the  indictment? 

This  defense  must  be  established  by  the  defendant,  the  burden  of 
proof  devolves  upon  him  and  he  must  by  his  testimony  establish  it 
clearly  and  satisfactorily  to  the  jury.  In  other  words,  every  person  of 
mature  age,  is  presumed  in  law.  to  be  sane  or  more  properly  of  legal 
capacity  to  commit  crime,  until  it  is  shown  to  the  contrary.  If  then  the 
state  has  proved  beyond  a  reasonable  doubt,  that  the  defendant  fired 
the  fatal  shot,  and  the  defendant  relies  upon  insanity  as  a  defense,  he  must 
prove  it. 

The  true  question,  or  material  inquiry,  I  take  to  be  this:  What  was 
the  mental  condition  of  the  defendant,  at  the  time  of  the  commission  of 
the  alleged  homicide?  And  if  he  is  proved  to  have  committed  it,  then  the 
further  question  is,  was  his  mental  condition  at  that  time,  his  intellect^ 
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his  judgment,  his  reason,  such  as  to  enable  him  to  determine  between 
right  and  wrong  ? 

Or  was  his  intellect  so  disordered,  his  judment  so  perverted,  and  his 
reason  so  dethroned  as  to  render  him  incapable  of  distinguishing  between 
what  was  right,  and  what  was  wrong?  Was  he  at  the  time  the  act  was 
committed,  capable  of  judging  whether  that  act  was  right  or  wrong?  and 
did  he  know  at  the  time,  that  it  was  an  ofTense  against  the  laws  of  God  and 
man?  If  he  did  not,  then  he  cannot  legally  be  convicted.  (In  support 
of  these  propositions  the  court  here  read  the  charge  to  the  jury  in  the 
case  of  the  State  v.  Clark,  12  Ohio,  495,  approved  by  the  Supreme  Court.) 

This  claim  that  insanity,  other  than  that  sort  of  temporary  madness 
or  insanity  produced  by  drunkenness,  the  admissability  of  which,  and  its 
legal  purpose  and  effect.  I  have  already  commented  upon,  if  I  properly 
understand  it,  is  substantially  of  this  character:  Evidence  has  been 
offered  tending  to  show,  that  many  years  ago,  the  great  grandfather  of 
the  defendant's  grandfather,  was  crazy  or  insane,  and  that  he  committed 
suicide  by  hanging  himself.  The  source  of  this  evidence  is  family  tradi- 
tion. The  particular  character  of  his  insanity,  its  remote,  or  proximate 
cause,  the  age  at  which  he  became  insane,  and  how  long  it  existed  prior 
to  the  suicide,  are  not  shown.  That  the  father  of  the  defendant's  grand- 
father became  demented,  or  lost  his  intellect  and  memory  at  about  the 
age  of  sixty,  and  died  in  that  condition,  at  about  the  age  of  sixty-two. 
This  mental  condition  was  supposed,  in  the  family,  to  have  been  caused 
to  some  extent,  by  the  loss  of  a  son,  and  perhaps  the  stranding  of  a 
vessel,  of  which  he  was  pilot.  That  two  cousins,  I  think  of  defendant's 
grandfather,  young  men  of  the  age  of  twenty-five  or  twenty-six,  after 
having  indulged  in  the  ordinary  use  of  intoxcating  liquors,  died  in  a 
state  ol  mania  or  derangement  of  mind,  in  from  some  five  to  ten  days  after 
thus  indulging,  or  after  the  commencement  of  their  drunken  debauch. 
Evidence  has  also  been  offered  tending  to  show  the  effect  produced  by 
liquor  on  Air.  Hayden,  the  witness,  defendants's  grandfather — and  per- 
haps on  a  brother  of  his — upon  the  defendant's  mother  and  her  sister. 
All  this  testimony  has  been  permitted  to  go  to  you,  and  you  are  to  judge 
of  its  weight,  effect  and  value. 

The  purpose  of  offering  it  on  the  part  of  the  defendant,  is  to  show 
that  there  was  in  his  ancestors,  at  least  in  one  branch  of  the  family,  some 
species  of  mania  or  insanity ;  that  such  insanity  was  what  is  called 
hereditary ;  that  it  was  transmissable  from  father  to  child,  down  to  pos- 
terity :  that  the  taint  of  insanity  was  in  the  blood  of  the  defendant ;  and 
when  under  the  influence  of  certain  exciting  causes,  this  latent  insanity, 
which  might  not  under  ordinary  circumstances  exhibit  itself,  might  by 
those  exciting  causes  be  developed.  This  I  say,  is  what  is  claimed  by  the 
defendant,  as  I  understand  it 

I  presume,  gentlemen,  that  it  mu.st  be  conceded  that  there  is  such  a 
thing  as  hereditary  insanity;  that  this  is  a  disease,  whether  we  call  it 
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physical,  or  mental ;  that  it  is  transmissable  from  father  to  son,  or  from 
an  ancestor  to  his  lineal  descendants.  I  understood  Dr.  Guiidry,  the 
medical  witness  examined  on  behalf  of  the  defendant,  to  say  in  substance, 
that  there  may  be  cases,  where  persons  when  duly  sober,  might,  to  all 
appearances,  be  perfectly  sane,  but  by  the  use  of  liquor,  or  other  stimu- 
lants, the  germ  of  predisposition  to  insanity,  might  be  developed  into 
insanity,  and  that  this  applies  to  cases  of  hereditary  insanity  of  that  parti- 
cular kind. 

The  only  serious  question  in  my  mind  as  to  the  law  of  this  case  is 
this:  Suppose  it  to  be  proved  in  this  case  that  the  defendant  had  in  his 
blood  the  taint  of  hereditary  insanity  as  claimed ;  and  suppose  further, 
that  when  sober,  or  not  under  the  influence  of  intoxicating  drink,  he  was 
entirely  rational,  and  in  the  ordinary  acceptation  of  the  term,  perfectly 
sane  and  able  to  discriminate  and  determine  between  right  and  wrong; 
and  suppose  further  that  by  his  own  voluntary  act  he  becomes  drunk  in 
consequence  of  which  this  latent  germ  of  predisposition  to  insanty,  if 
we  may  so  call  it,  is  developed,  and  he  is  for  the  time  being  insane,  and 
incapable  of  determining  between  right  and  wrong;  and  while  in  that 
state  of  insanitv  he  should  kill  a  man,  would  that  condition  of  insanity, 
thus  developed  or  brought  upon  himself  by  his  voluntary  acts  of  getting 
drunk,  wholly  exonerate  him  from  legal  responsibility,  and  operate  as 
a  complete  defense?  Or  would  insanity  thus  caused  or  developed,  only 
operate  as  an  extenuation  of  crime  to  the  same  extent,  and  no  further 
than  insanity  or  aberration  of  mind,  caused  by  ordinary  voluntary  drunk- 
enness or  intoxication?  This  precise  question,  1  think,  is  new  in  ihe 
criminal  jurisprudence  of  Ohio.  As  far  as  I  know,  there  is  no  reported 
case  in  Ohio,  where  this  direct  question  has  arisen,  and  been  decided. 
It  is  to  my  mind,  a  question  not  only  difficult,  but  important.  T  have 
given  it  some  reflection';  and  reasoning  from  analogy,  I  am  disposed  to 
hold  that  if  these  supposed  facts  are  clearly  and  conclusively  established 
to  the  satisfaction  of  the  jury ;  if  hereditary  insanity — a  visitation  of  God 
— existed  in  this  defendant,  in  a  latent  form,  and  by  intoxication  it  was 
developed,  and  such  a  state  of  insanity  produced,  as  to  render  him  wholly 
incapable  of  discrimination  between  right  and  wrong,  and  in  that  state 
of  wild  frenzy  he  should  kill  a  man,  that  the  law  would  not  hold  hmi 
responsible  for  the  act. 

It  seems  to  me  to  be  somewhat  analogous  to  a  case  of  delirium 
tremens — that,  is  the  result  or  consequence  of  intoxication;  it  is  caused 
by  the  wrong,  and  perhaps  criminal  conduct  of  the  party  laboring  under 
its  terrible  influence ;  and  that,  our  Supreme  Court  have  held,  **is  insanity, 
or  a  diseased  state  of  mind  which  affects  responsibility  for  crime  in  the 
same  way  as  insanity  produced  from  any  other  cause." 

But,  gentlemen,  I  am  only  stating  what  I  deem  the  law  to  be  in  a 
supposed  state  of  facts.     You  are  to  determine  from  the  evidence  what 
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the  facts  arc.  It  is  your  purpose  and  your  duty  to  ascertain  the  truth, 
and  to  this,  in  all  the  branches  of  this  case,  you  will  apply  your  best  judg- 
ment and  your  individual  attention. 

The  fact  that  insanity  may  have  existed  in  the  ancestors  of  the  de- 
fendant, near  or  remote,  would  not,  I  suppose,  of  itself,  necessarily 
prove  that  it  existed  in  him.  at  the  time  that  it  is  alleged  he  committed 
the  alleged  homicide.  You  must,  from  the  evidence,  determine  how 
that  was,  and  if  you  find  that  he  was  predisposed  to  insanity;  that  its 
taint  was  in  his  blood,  you  will  determine  whether  that  insanity  was  de- 
veloped by  his  intoxication,  and  if  it  was,  then  ascertain  whether  its  effect 
was  such  as  to  render  him  incapable  of  judging  whether  the  act  alleged 
to  have  been  committed  by  him  was  right  or  wrong.  In  a  charge  to  a 
jury,  in  a  case  of  homicide,  which  was  approved  by  the  judges  of  the 
Supreme  Court  of  Ohio,  where  insanity  was  set  up  as  a  defense,  and  to 
which  counsel  on  both  sides  have  referred,  it  was  said:  "It  is  not  suf- 
ficient if  the  proof  barely  shows  that  such  a  state  of  mind  was  possible, 
nor  is  it  sufficient  if  it  merely  shows  it  to  have  been  probable.  The 
proof  must  be  such  as  to  overrule  the  legal  presumption  of  sanity ;  it  must 
satisfy  you  that  he  was  not  sane.  It  would  be  unsafe  to  let  loose  upon 
society  great  offenders  upon  mere  theory,  hypothesis,  or  conjecture.  A 
rule  that  would  produce  such  a  result  would  endanger  community,  by 
creating  a  means  of  escape  from  criminal  justice,  which  the  artful  and 
experienced  would  not  fail  to  embrace.*'  *  *  *  "While,  then,  the 
plea  of  insanity  is  to  be  regarded  as  a  not  less  full  and  complete,  than  it 
is  a  human  defense,  when  satisfactorily  established,  and  while  you  should 
guard  against  inflicting  the  penalty  of  crime  upon  the  unfortunate  maniac. 
You  should  be  equally  careful  that  you  do  not  suffer  an  ingenious  coun- 
terfeit of  malady  to  furnish  protection  to  guilt.**  In  approving  these  por- 
tions of  the  charge  in  that  case,  as  correct  legal  propositions,  you  will 
n-^t  un^lerstand  me  as  intimating  the  opinion  that  there  has  been  any  at- 
tempt in  this  case  to  simulate  or  feign  insanity.  I  intend  no  such  thing. 
The  facts  are  to  be  ascertained  by  you,  not  by  me.  If  there  be  any  such 
attempt  you  will  detect  it,  and  if  not,  you  will  so  find.  The  suggestions 
are  proper  in  this,  as  well  as  all  other  cases,  when  the  dctense  of  insanity 
is  set  up. 

In  this  case,  considering  the  number  of  witnesses,  there  is,  T  think, 
very  little  conflicting  testiniony.  There  is,  however,  some.  It  is  your 
exclusive  province  to  judge  of  the  effect,  the  credibility,  and  the  weight 
of  the  testimony.  Where  the  evidence  is  conflicting,  you  will  reconcile 
it  if  you  can,  upon  the  charitable  theory  that  the  conflict  is  the  result  of 
inadvertence  or  mistake,  rather  than  upon  the  theory  that  any  witness 
has  sworn  to  that  which  he  or  she  knew  to  be  untrue.  If  vou  cannot 
reconcile  the  conflicting  statements  you  will  give  credit  to  such  witnesses, 
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to  whom,  from  all  the  circumstances  in  the  case,  you   think  credit   is 
due. 

In  order  to  warrant  you  in  finding  the  defendant  guilty  of  any  grade 
of  homicide,  the  State  must  make  out  its  case  beyond  a  reasonable  doubt. 
The  court  here  read  from  12  O.  R.,  495,  and  3  Green,  Ev.,  sec.  29.  ex- 
plaining the  phase  "a  reasonable  doubt."  He  then  directed  the  jury  as 
to  the  form  of  their  verdict. 


Homicide. 

[Montgomery  Superior  Court.] 

♦State  op  Ohio  v.  George  Maxwell. 

1.  What  u  RsASOif  able  Doubt. 

A  rennonable  doubt  is  that  uncertainty  that  exlRts  in  the  mind,  after  a  rarefnl 
and  diligent  examination  of  the  testimony,  with  a  desire  and  determination  to 
ascertain  the  truth. 

2.  Pekson  Presumed  to  Intend  Natural  Result  op  Deliberate  Act. 

If  a  peraon  deliberately  point  a  loaded  gun  or  pistol  at.  and  purposely  shoot 
another  in  a  vital  part,  so  that  death  ensues,  he  will  be  progumed  to  intend 
that  which  he  did.  or  which  was  the  natural  and  probable  result  of  his  delib- 
erate act.  but  such  presumption  may  be  overcome  by  proof  showing  that  the 
IciUing  was  unintentional. 

8.    What  is  Malice. 

Mnlico  is  an  evil  design,  the  influence  of  a  wicked,  depraved,  malignant  heart, 
regardless  of  social  duty,  and  fatally  bent  on  mischief. 

4.  Words  of  Reproval  or  Trivial  Assault  Will  Not  Remove  Poesumpfion  of 
Malice  in  Killing  Another. 

No  mere  words  of  reproach  or  trivial  assault  from  the  deceased,  upon  the  defend- 
ant, would  constitute  such  provocntion  to  kill  another  as  to  remove  (he  pro 
sumplion  of  malice  where  the  killing  was  thus  intended;  nor  woulrl  any  wonls 
of  reproach  or  trivial  assault  upon  one  in  no  way  related  to  the  defendant :  i»«- 
pecially  if  the  killing  was  with  a  dangerous  and  deadly  weapon. 

5.  Implication  from  Premeditated  Killing. 

A  premeditated  killing  implies  that  the  party  has  not  only  deliberated,  but  has 
formed  in  his  mind  the  purpose  and  plan  of  destruction;  and  this  deliberation 
requires  no  particular  time. 

6.  Presumptions  Arising  from  Shooting  Another. 

If  a  person  purposely  shoot  at  and  wound  another  in  a  vital  part,  with  a  fire 
arm  capable  of  producing  death,  and  thereby  kills  him,  the  jury  will  be  justi- 
fied in  presuming  an  intent  to  kill,  but  if  the  shooting  was  done  to  wound  the 
deceased,  the  presumption  would  no  longer  continue. 

7.  Every  Killing  is  Unlawful  Unless  Justifiable  or  Excusable. 

Every  killing  is  unlawful,  whether  intended  or  not,  unless  it  is  justifiable  or  ex- 
cusable. 

8.  What  is  Insanity — Presumption. 

Insanity  is  a  diseased  state  of  the  mind  in  its  largest  sense,  including  idiocy  and 
lunacy  wlMi  other  kindred  forms  of  mental  infirmity  and  it  may  be  hereditary. 
Every  man  is  presumed  to  be  sane  and  responsible  for  his  crimes,  until  the 
contrary  appears  by  a  fair  preponderance  of  testimony. 

*For  charge  to  jury  in  common  picas  court,  see  preceding  case ;  as  to  bail,  sec  fol- 
lowing case. 
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9.  Pboof  Required  to  Establish  Defense  of  Insanity. 

To  establish  a  defense  on  the  ground  of  insanity  it  must  be  proved  that  at  the 
time  of  committing  the  act,  the  party  accused  was  laboring  under  such  a  defect 
of  reason,  from  disease  of  the  mind,  that  he  had  not  capacity  and  reason  suf- 
ficient to  enable  him  to  diRtinguish  between  right  and  wrong,  and  understand 
the  nature  of  his  act,  and  his  relation  to  the  party  injured. 

10.  ^'Delirium  Tremens"  an  Excuse  vor  Crime. 

If  a  party,  from  the  effects  of  intoxication,  be  laboring  under  "delirium  tremens" 
so  that  he  has  not  capacity  and  reason  sufficient  to  enable  him  to  diMtinguish 
between  right  and  wrong,  and  understand  the  nature  of  his  act,  and  his  rela- 
tion to  the  party  injured,  he  will  be  excusable  for  his  act  as  if  from  any  other 
cause  he  was  insane. 

11.  Intoxication    May   be   Considered  to  Negative  Premeditation,  Delibera- 
tion AND  Malice. 

While  intoxication  will  not  excuse  an  unlawful  killing,  so  as  to  reduce  the  crime 
below  manslaughter,  yet  in  considering  the  questions  of  intent  and  malice  in 
murder  of  the  second  degree,  and  of  deliberation  and  premeditation  in  murder 
of  the  first  degree,  for  the  purpose  of  negativing  these  ingredients,  his  intox- 
ication may  t>e  considered. 

12.  Unreasonable  Conduct  While  Intoxicated  no  Indication  of  Insanity. 

Unreasonable  and  cruel  conduct  In  a  person  while  under  intoxication  should  not 
be  taken  as  an  indication  of  insanity  in  all  cases. 

13.  Nor  is  Such  Conduct  in  Relatives  Indication  of  Hereditary  Insanity. 

Peculiar  and  unreasonable  conduct  in  relatives  of  an  accused  party,  while  under 
the  effect  of  intoxicating  liquors,  is  not  evidence  in  all  cases,  of  hereditary 
taint  of  insanity. 

14.  Intoxication  Does  Not  Remove  Presumption  of  Malice. 

It  will  not  be  sufficient  to  negative  a  presumption  of  malice  to  show  that  a  party 
charged  with  murder  was  intoxicated  at  the  time  of  the  act. 

15.  Defense  of  Insanity  Must  be  Proved  by  Preponderance  of  Evidence. 

The  evidence  to  show  insanity  must  preponderate  over  the  presumption  of  sanity 
and  all  of  the  evidence  thereof. 

Charge  to  j  ury. 

Allen,  J. 

The  defendant,  George  Maxwell,  stands  indicted  in  four  counts  for 
murder  in  the  first  degree.  It  is  substantially  averred  in  each  count  of 
the  indictment  that  on  October  6,  1864,  at  the  county  of  Montgomery,  the 
defendant  purposely,  and  of  deliberate  and  premeditated  malice,  with  a 
pistol,  shot  and  killed  one  Augustus  Alfred  Vanhouten.  The  several 
counts  of  the  indictment  only  vary  from  each  other  in  the  location,  in 
some  degree,  of  the  mortal  wound;  in  the  averments  as  to  the  contents 
of  the  pistol,  the  length  of  time  the  deceased  lived  after  the  alleged  mortal 
wound  and  perhaps  some  other  matters  not  material.  It  is  averred  in  the 
first  count  of  the  indictment,  that  the  wound  was  in  the  right  si  'e  of  the 
heart  and  that  the  pistol  was  loaded  with  power  and  a  bul'et :  in  the  se  ond 
count  that  the  pistol  was  charged  with  gun  powder  and  a  leaden  bullet 
and  other  destructive  materials,  and  that  the  wound  was  upon  the  right 
side  of  the  breast  an  inch  above  and  external  to  the  right  nipple.  In  the 
third  count  it  is  averred  that  the  pistol  was  loaded  with  gun  powder  and 
other  destructive  materials  and  that  the  wound  was  as  described  in  the 


372  OHIO  DBCISIONS. 


Montgomery  Superior  Court. 


second  count.  In  the  fourth  count  the  pistol  is  alleged  to  have  been  loaded 
as  described  in  the  second  count,  and  the  pistol  is  described  as  a  revolver. 
In  the  second  count  it  is  alleged  that  the  deceased  lived  a  half  an  hour  after 
the  shooting,  and  in  the  others  that  he  died  instantly.  The  statutes  of 
Ohio  recognize  three  degrees  of  unlawful  homicide,  viz:  Murder  in  the 
first  degree,  murder  in  the  second  degree  and  manslaughter.  The  court 
here  gave  the  definition  of  several  degrees  of  unlawful  homicide,  as 
laid  down  by  the  statutes  of  Ohio. 

The  indictment  in  this  case  is  based  upon  the  first  section  of  the  act, 
providing  for  the  punishment  of  crimes,  which  defines  and  provides  for 
murder  in  the  first  degree,  but  under  this  indictment  the  defendant  may 
be  convicted  of  either  of  the  degrees  of  unlawful  homicide.  To  this  in- 
dictment the  defendant  has  pleaded  "not  guilty."  Under  this  plea  he  is 
presumed  innocent,  until  his  guilt  appears  beyond  a  reasonable  doubt, 
from  the  evidence. 

Before  you  can  convict  the  defendant  of  cither  of  the  degrees  of  un- 
lawful homicide,  you  must  be  satisfied  of  his  guilt  beyond  a  reasonable 
doubt,  after  having  considered  all  the  evidence  in  the  light  of  surrounding 
circumstances.  What  is  meant  by  a  reasonable  doubt,  is  that  uncertainty 
that  exists  in  the  mind  after  a  careful  and  diligent  examination  of  the  tes- 
timony, with  a  desire  and  determination  to  ascertain  the  truth.  The  doubt 
must  be  a  reasonable,  honest  and  substantial  doabt,  not  a  mere  captious 
doubt,  raised  in  the  mind  to  avoid  the  labor  and  responsibility  of  a  careful 
and  diligent  investigation  of  the  evidence.  But  in  an  investigation  of  this 
kind,  you  are  to  bring  to  bear  your  common  sense  and  soundest  judgment, 
and  if  after  applying  these  to  all  the  testimony  before  you,  you  can  con- 
scientiously and  honestly  say  that  you  are  not  certain  in  your  own  minds— 
that  you  feel  an  honest  doubt  existing  in  your  minds  as  to  the  guilt  of  the 
accused,  it  is  your  duty  to  acquit  him. 

Before  you  can  convict  the  defendant  of  the  crime  charged  in  the  in- 
dictment, you  must  be  satisfied  beyond  a  reasonable  doubt  of  the  following 
facts : 

First — That  Augustus  Alfred  Vanhouten  is  now  dead. 

Second — That  he  died  from  a  wound  caused  by  the  discharge  of  a 
pistol  by  the  defendant. 

Third — ^That  the  defendant  so  discharged  the  pistol  at  the  deceased 
with  intent  to  kill — to  take  life. 

Fourth — That  the  defendant  so  shot  and  killed  the  deceased  ma- 
liciously. 

Fifth — That  he  shot  and  killed  him  with  deliberation  and  premedita- 
tion. 

Sixth — That  the  act  was  committed  in  this  county  at  about  the  time 

alleged  in  the  indictment,  to-wit :  the  6th  of  October,  1864.     The  precise 

time,  however,  is  not  material,  provided  it  was  before  the  finding  of  the 

indictment. 
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As  to  whether  he  intended  to  kill  the  deceased  or  not ;  a  man  is  gen- 
erally presumed  to  intend  that  which  is  the  natural  result  of  his  deliberate 
act.  As  if  a  man  should  deliberately  point  a  loaded  gun  or  pisiol  at,  and 
purposely  shoot  another  in  a  vital  part,  so  that  death  ensued,  that  man 
would  be  presumed  to  intend  that. which  he  did,  or  that  which  was  the 
natural  and  probable  result  of  his  deliberate  acts.  Yet  the  presumption 
may  be  overcome  by  proof  showing  that  the  killing  was  unintentional. 
The  jury,  on  this  point,  have  a  right  to  consider  the  weapon,  the  manner 
of  using  it,  the  natural  consequences  of  such  an  act,  and  the  acts  and  the 
declarations  of  the  accused  before  and  after  the  killing,  for  the  purpose 
of  arriveing  at  his  intention  at  the  time. 

If  you  find  the  killing  was  intentional  that  there  was  a  purpose  to  kill, 
you  will  next  proceed  to  ascertain  if  the  act  was  malicious.  Malice  is  de- 
fined to  be  an  evil  design,  the  influence  of  a  wicked  depraved,  malignant 
heart,  a  heart  regardless  of  social  duty  and  fatally  bent  on  mischief.  It 
does  not  denote  a  spitefiil  or  malevolent  feeling  against  the  deceased  in 
particular,  but  that  the  fact  of  killing  has  been  attended  with  such  circum- 
stances as  are  the  ordinary  symtoms  of  a  wicked,  depraved  and  maligant 
spirit.  If  one  purposely  kills  another  without  any,  or  a  considerable  prov- 
ocation the  law  presumes  malice.  No  mere  words  of  reproach  or  trival 
assult  from  the  deceased  upon  the  defendant  would  constitute  such  prov- 
ocation as  to  destroy  or  remove  this  presumption  of  malice  when  the 
killing  was  thus  intended ;  nor  any  words  of  reproach,  or  trivial  assault 
upon  one  who  has  in  no  way  related  to  the  defendant,  be  a  sufficient  prov- 
ocation,especially  when  Such  killing  was  with  a  dangerous  and  deadly 
weapon.  The  jury  on  this  point  are  to  look  to  the  conduct  and  conversa- 
tion of  the  defendant  at  that  time  and  before  and  after  the  act.  If  you  are 
satisfied  from  the  evidence  that  the  killing  was  intentional  and  malicious, 
you  must  next  consider  whether  or  not  there  was  deliberation  and  pre- 
meditation, which  are  the  important  elements  in  the  crime  of  murder  in 
the  first  degree.  Deliberation  means  that  there  must  not  only  be  a  purpose 
and  intent  to  kill,  but  that  these  must  be  formed  upon  reflection  and 
thought  for  some  length  of  time ;  these  must  procede  the  act  of  killing. 
No  particular  time  is  necessary ;  it  may  be  but  for  a  minute,  it  may  be  in 
less  time,  prior  to  the  act.  If  the  killink  was  done  under  a  sudden  impulse, 
while  the  party  was  in  the  heat' of  passion,  without  any  reflection,  there 

would  be  no  deliberation.  If,  then,  the  defendant,  upon  a  sudden  impulse 
or  excitement,  without  an  previous  reflection,  sufficient  to  form  a  deliberate 
purpose,  killed  the  deceased,  he  will  not  be  guilty  of  murder  in  the  first 
degree ;  but  if  the  jury  are  satisfied  that  the  act  was  done  deliberately,  they 
will  next  proceed  to  determine  whether  tlie  killing  was  prcmc  iitatel.  This 
implies  that  the  party  has  not  only  deliberated,  but  has  formed  in  his  mind 
the  purpose  and  plan  of  destruction ;  this  like  deliberation  requires  no 
particular  time.     The  jury  must  be  satisfied  that  deliberation  and  pre- 
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meditation  did  not  exist  before  they  can  convict  the  defendant  of  murder 
in  the  first  degree.  The  only  distinguishing  features  of  murder  in  the 
second  degree  from  murder  in  the  first  degree,  are  deliberation  and  pre- 
meditation. All  the  other  facts  necessary  to  sustain  murder  in  the  first 
degree  are  necessary  in  murder  of  the  second  degree.  To  constitute  a 
charge  of  murder  in  the  second  degree,  you  must  be  satisfied  that  the 
defendant  murdered  the  deceased  by  shooting  him  with  a  pistol  or  some 
firearm.  You  must  also  find  an  intention  or  purpose  to  kill.  It  is  a  rule 
as  has  been  said,  that  persons  are  presumed  to  intend  the  material,  and 
probable  consequences  of  their  deliberate  acts.  The  jury  are  to  look  at  all 
the  acts  and  declarations  of  the  accused  at  the  time,  the  manner  of  shoot- 
ing, the  conduct  of  the  party,  etc.  If  he  purposely  shot  at  and  wounded 
the  deceased  when  within  shooting  distance,  in  a  vital  part  with  a  firearm 
capable  of  producing  death,  and  thereby  killed  the  deceased,  you  would  be 
justified  in  presuming  an  intent  to  kill.  If,  however,  you  find  that  the 
shooting  was  in  fact  to  wound  the  deceased,  that  presumption  would  no 
longer  continue.  You  may  find  from  the  testimony  that  his  intention  was 
only  to  wound,  but  he  is  not,  on  facts  like  these  stated,  entitled  to  the  benefit 
of  such  a  presumption.  The  next  ingredient  to  complete  this  degree,  is 
malice.  No  trifling  assault  upon  his  person  would  be  sufficient  of  them- 
selves to  overcome  the  presumption  of  malice,  much  less  words  of  r.  proach 
addressed  to  one  of  no  relation  to  the  defendant,  where  the  killing  was 
intentional  as  heretofore  stated.  If  the  jury  are  satisfied  that  the  killing 
was  malicious,  they  will  find  him  guilty  of  murder  in  the  second  degree. 
If  you  fail  to  find  either  an  intention  to  kill  or  malice,  you  will  next  ascer- 
tain if  the  defendant  is  guilty  of  manslaughter. 

If  the  killing  be  unlawful,  it  is  manslaughter;  and  every  killing  is  un- 
lawful, whether  intended  or  not,  unless  it  is  justifiable  or  excusable.  If 
the  defendant  killed  the  deceased  to  prevent  an  assault  and  battery  on 
Doyle,  or  in  revenge  for  one,  he  will  not  be  justified.  The  defendant  will 
be  guilty  of  manslaughter,  at  least  if  he  killed  the  deceased,  unless  sucli 
killing  was  actually  necessary  to  prevent  the  murder  of  Doyle. 

I  will  now  call  attention  to  the  defense — that  is,  insanity.  Insanity 
as  ascertained  in  law,  is  a  diseased  state  of  the  mind  in  its  largest  sense, 
including  idiocy  and  lunacy  with  other  kindred  forms  of  mental  infirmity. 
Insanity  may  be  heriditary  insanity,  or  a  diseased  state  of  the  mind  from 
whatever  cause,  is  an  excuse  for  crime  when  it  exists  to  the  degree  here- 
after stated. 

If  you  are  convinced  of  the  guilt  of  the  defendant,  on  the  presumption 
that  he  is  sane.  You  must  tiien  consider  whether  either  of  these  defenses 
(insanity  or  drunkenness)  is  established.  Every  man  is  presumed  to  be 
sane,  and  responsible  for  his  crimes,  until  the  contrary  appears  by  a  fair 
preponderance  of  testimony.    Intoxication  is  no  excuse  for  crime. 
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To  establish  a  defense  on  the  ground  of  insanity,  it  must  be  proven 
that  at  the  time  of  committing  the  act,  the  party  accused  was  laboring  under 
such  a  defect  of  reason,  from  disease  of  the  mind,  that  he  had  not  capacity 
and  reason  sufficient  left  to  enable  him  to  distinguish  between  right  and 
wrong,  and  understand  the  nature  of  his  act,  and  his  relation  to  the  party 
injured.  If  at  the  time  of  the  act  he  had  the  knowledge,  or  degree  of  in- 
telligence heretofore  stated,  he  will  not  be  excused.  If  from  the  effects 
of  intoxication,  he  was  at  the  time  laboring  under  "delirum  tremens" 
to  the  degree  heretofore  stated,  he  will  be  excusable  as  if  from  any  other 
cause  he-  was  insane.  While  intoxication  in  case  of  this  kind,  if  the  killing 
be  unlawful,  will  not  excuse  him  so  as  to  reduce  the  crime  below  man- 
slaughter. Yet  in  considering  the  questions  of  intent  and  malice  in  murder 
of  the  second  degree,  and  of  deliberation  and  premeditation  in  murder  of 
the  first  degree,  for  the  purpose  of  negativing  those  material  ingredients, 
his  intoxication,  if  he  was  intoxicated,  may  be  considered.  It  would  be  a 
dangerous  rule  to  adopt  that  unreasonable  and  cruel  conduct  in  a  person 
while  under  intoxication  should  be  taken  as  an  indication  of  insanity  in  all 
cases.  It  would  be  also  unsafe  to  say  that  peculiar  and  unreasonable 
conduct  in  relatives  of  an  accused  party,  while  under  the  effect  of  intoxi- 
cating liquors,  was  evidence  in  all  cases  of  hereditary  taint  of  insanity. 
Such  facts  may  be  no  evidence,  or  when  considered  with  other  facts  in  the 
case,  may  be  evidence  of  such  insanity  or  hereditary  taint.  The  jury  must 
say  whether  or  not,  at  the  time  the  accused  committed  the  act,  he  was  under 
the  influence  of  intoxicating  liquors ;  if  so,  whether  the  act  committed  by 
him,  was  the  result  of  intoxication,  or  the  result  of  an  insane  condition 
of  the  mind,  or  either.  The  whole  of  the  evidence  may  show  that  the  de- 
fendant was  not  capable  of  forming  a  purpose  to  kill ;  but  it  cannot  be 
presumed  from  intoxication  alone,  unless  that  intoxication  exist  to  the 
extent  I  have  named  in  insanity.  Intoxication  cannot  be  presumed  any 
more  than  insanity. 

It  will  not  be  sufficient  to  negative  a  presumption  of  malice,  which 
would  exist  if  a  party  were  sober,  to  show  that  he  was  intoxicated  at  the 
time  of  the  act  in  question,  but  his  intoxication  is  a  circumstance  which  the 
jury  have  a  right  to  consider  as  nagativing  in  some  degree  the  presumption 
of  malice ;  here  I  may  say,  on  the  question  of  malice,  that  you  have  a  right 
to  look  to  the  conduct  of  Doyle,  towards  the  deceased,  and  the  conduct 
of  the  deceased  towards  Doyle  bfore  the  shooting,  if  the  defendant  knew 
of  such  conduct.  If  previous  to  the  shooting  Doyle  had  provoked  an  en- 
counter with  the  deceased,  and  was  in  the  wrong,  and  the  defendant  knew 
it,  the  killing  would  tend  stronger  to  show  malice  than  if  Vanhouten  was 
in  the  wrong. 

The  evidence  to  show  his  insanity  must  preponderate  over  the  pre- 
sumption of  his  sanity,  and  all  the  evidence  of  his  sanity. 
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[Ifontfomery  Oommon  Pleu.  Jaaaary  24,  1867.] 

♦State  of  Ohio  v.  Maxwcuu 

Whbh  Dsfsndaht  Will  bb  AoMnrcD  to  Bail. 

Is  a  proMCDtion  for  a  capital  offense,  wbere^  npon  a  trial,  the  Jorj  fail  to 
upon  a  verdict,  bat  none  of  the  jurj  favored  a  verdict  of  murder  in  the  ^int 
degree,  the  court,  on  motion,  should  admit  the  defendant  to  baiL 

Al«I«KN,  J. 

The  prisoner,  by  his  counsel,  moved  the  court  to  be  admitted  to  bail. 
Section  9  of  article  I  of  the  state  constitution  provides  that  "All  persons 
shall  be  bailable  by  sufHcient  sureties,  except  for  capital  offenses  where 
the  proof  is  evident,  or  the  presumption  is  great."  Counsel  claimed  that 
as  to  the  offense  of  murder  in  the  first  degree,  the  proof  in  this  case  was 
neither  evident,  nor  the  presumption  great.  It  was  a  fact  which  the  court 
was  permitted  to  look  at,  that  not  one  of  the  twelve  jurors  before  whom 
the  defendant  had  just  been  tried,  had  favored  a  verdict  for  murder  in  the 
hrst  degree.  The  jury  stood  four  for  murder  in  the  second  degree,  and 
eight  for  manslaughter.  Now  this  fact  ought  to  have  great  weight  with 
the  court,  for  the  jury  were  the  tribunal  by  whom  the  defendant  was  to  be 
tried.  But  the  court  had  heard  the  testimony,  and  counsel  were  confident 
could  not  regard  it  as  justifying  a  verdict  for  murder  in  the  first  degree. 

The  court  said  that  the  rule  established  in  Summons  v.  State,  19 
Ohio,  139,  "that  where  the  court  would  have  set  aside  a  verdict  of  guilty, 
it  would  admit  to  bail,"  was  safe  and  proper.  The  court  in  this  case 
would  have  had  no  hesitation  in  setting  aside  a  verdict  of  murder  in  the 
first  degree.  The  testimony  did  not  establish  this  offense,  and  not  re- 
garding the  proof  as  establishing  a  capital  offense,  it  was  his  duty  to  admit 
the  prisoner  to  bail. 


Ch'and  Jurors. 

[Montgomery  Common  Pleas,  March  Term,  1868]* 

Stat^  op  Ohio  v.  Friu>erick  Miix^ts. 

Grand  Jukor's  Knowi^edoe  or  Former  Service. 

Knowledge  of  offenses,  acquaintance  with  and  opinions  In  consequence,  consti- 
tute no  disqualification  for  a  grand  juror,  and  service  on  a  former  grand  jury 
which  found  an  indictment  in  the  same  case  against  the  defendant  la  no 
ground  for  challenge  of  grand  juror  or  plea  in  abatement. 

The  defendant  pleads,  m  abatement,  that  Daniel  L.  Williams  and 
two  jthers  of  the  grand  jury,  who  found  this  indictment,  "were  not 

^For  trial  in  fiuperior  and  common  pleas  court,  tee  two  cases  preceding. 
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drawn  and  summoned  as  grand  jurors  according  to  law,  nor  were  they 
good  and  lawful  men/*  summoned  upon  said  grand  jury,  from  among 
the  bystanders,  by  the  sheriff,  according  to  the  order  of  the  court. 

Said  defendant  further  bays,  that  said  Williams  et  al.,  were  members 
of  the  grand  jury  of  this  court,  at  the  April  term,  for  1867,  which  last 
named  grand  jury  found  and  returned  into  this  court  an  indictment  (which 
has  since  been  quashed)  against  the  defendant,  and  one  Frederick  Millets, 
for  the  same  alleged  affense  that  is  now  in  this  indictment  alleged  upon 
this  defendant.  Defendant  further  says,  that  the  facts  herein  set  forth 
were  not  known  to  him  until  after  the  grand  jury,  who  found  this  indict- 
ment, was  discharged.    To  this  plea  there  is  a  demurrer. 

WiNANS,  J. 

The  single  question  presented  in  argument,  is  whether  WilKams 
and  the  two  others  named  were  good  and  lawful  men,  within  the  meaning 
of  the  law,  having  heen  members  of  a  former  grand  jury  which  found  an 
indictment  against  the  defendant,  and  another  for  the  same  offense,  and 
if  they  were  not,  whether  the  defendant  can  now  avail  himself  of  the  objec- 
tion, and  by  this  plea. 

On  the  authority  oi  Burr's  trial,  Wharton,  in  his  work  on  criminal 
law,  says  that  **any  person  who  is  concerned  in  the  business  to  come  be- 
fore a  grand  jury,"  i^iay  challenge ;  and  that  "the  same  objection  which 
may  be  made  by  challenge  to  a  petit  juror  may  be  made  to  a  grand  juror." 
But  the  same  author  upon  other  authorities  says  that  challenges  for  prej- 
udice must  be  made  before  indictment  is  found  and  before  the  grand 
jury  is  sworn. 

There  can  be  no  doubt  that  before  the  plea  of  not  guilty  is  entered, 
or  if  entered,  upon  its  being  by  leave  of  the  court,  withdrawn,  the  de- 
fendant may  plead  in  abatement  the  want  of  statutory  qualifications  on 
the  part  of  the  members  of  the  grand  jury,  by  whom  the  indictment  was 
found.  And  as  our  legislature  has  expressly  defined  the  causes  for  which 
grand  and  petit  jurors  may  be  challenged ;  and  have  prescribed  the  quali- 
fications of  each,  none  but  statutory  qualifications  and  causes  for 
challenge  exist. 

In  the  fourteenth  section  of  the  jury  law,  the  causes  for  which  a 
petit  juror  may  be  challenged  are  enumerated,  amongst  which  is  men- 
tioned "suspicions  of  prejudice  against  or  partiality  for  either  party." 
This  section,  however,  expressly  relates  only  to  petit  jurors.  The  tenth 
section  provides  that  grand  jurors  may  be  discharged  by  the  court  for 
misbehavior,  or  on  challenge  of  the  prosecuting  attorney,  on  good  cause 
shown  and  any  grand  or  petit  juror  not  having  the  statutory  qualifications 
may  be  challenged  for  that  reason,  and  if  verified  according  to  law,  or  by 
the  oath  of  the  juror  himself,  may  be  discharged.  There  is  no  other 
provision  as  to  challenges,  except  as  to  array. 
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If  challenges  for  prejudice  or  favor  were  allowed,  it  would  be  ex- 
tremely difficult,  if  not  in  some  cases  almost  impossible,  to  empannel  a 
grand  jury. 

Knowledge  of  offenses,  acquaintance  with  and  opinions  in  con- 
sequence, constitute  no  disquah'fication ;  nor  does  zeal  in  the  enforcement 
of  the  laws,  and  bringing  offenders  to  justice.  Grand  jurors  cannot 
indict  without  evidence.     Different  rules  apply  to  petit  jurors. 

Grand  jurors,  upon  evidence,  charge  crime,  and  petit  jurors  try  the 
question  of  guilt  or  innocence. 

As  the  plea  does  not  aver  a  want  of  statutory  qualification  on  the 
part  of  Williams  and  his  colleagues,  the  fact  that,  as  members  of  a  former 
grand  jury,  they  may  have  heard  the  evidence,  and  found  an  indictment 
against  the  defendant,  is  not  material. 

Suppose  the  grand  jury  should  present  a  bill  and  it  should  for  .some 
formal  defect  be  quashed,  or  nollied  by  the  prosecuting  attorney,  would 
the  same  jury,  therefore,  be  disqualified  to  present  a  new  indictment?  I 
think  not;  and  I  see  no  difference  in  principle  between  the  case  supposed, 
and  the  case  at  bar. 

The  demurrer  will  be  sustained,  and  judgment  of  respondent  ouster 
may  be  entered. 

Nauerth,  prosecutor. 

Clay  and  Conover  &  Craighead,  contnu 


Bape. 

[Montgomery  Common  Pleas.) 

State  o^  Ohio  v.  Frederick  S.  Mili^ER  ET  ai„ 

1.  Rape — Indictment  Ciiabgino  Joint  Offense  Defective. 

Rape  is  a  crime  which  from  its  very  nature  cannot  be  actually  committed  at  the 
same  time  upon  the  same  pei*son  by  more  than  one  person,  and,  therefore,  on 
indictment  charging  two  persons  jointly  with  the  commission  of  rape  upon  the 
same  person  at  the  same  time,  is  fatally  defective  and  will  be  quashed. 

2.  Aider  and  Abettor  Should  Be  so  Indicted. 

If  one  commits  the  crime  of  rape,  and  another  does  not,  but  is  present  aiding  or 
abetting  the  other  in  its  commission,  he  should  be  indicted  is  an  aider,  abettor 
or  procurer  under  the  crimes  act. 

This  cause  came  before  the  court  upon  a  motion  to  quash  the  in- 
dictment. The  defendants  were  jointly  indicted  for  rape.  The  counsel 
for  the  defense  claiming  that  the  indictment  was  bad. 

Smith,  J. 

The  question  presented  is  new  and  important.  We  have  no  re- 
ported case  in  Ohio,  in  which  the  question  here  raised  has  been  di- 
rectly decided.     The  defendants  are  indicted  jointly  for  the  commis- 
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sioii  of  rape.  Rape  is  a  crime  which,  from  its  very  nature,  cannot  be 
actually  committed  at  one  and  the  same  time  by  more  than  one  person. 
If  the  crime  was  actually  committed  by  these  defendants,  it  could  not 
have  been  done  at  the  same  time,  but  at  different  times,  however  short 
the  interval  between  them.  In  the  latter  case  they  could  not,  I  sup- 
pose, consistently  with  the  well  established  principles  of  criminal  law, 
be  jointly  indicted. 

Suppose  the  case  as  developed  by  the  testimony  should  be  this; 
that  rape  with  all  its  legal  ingredients,  was  committed  by  one  of  the  de- 
fendants, and  that  the  other  was  present,  aiding,  abetting  or  procur- 
ing the  other  one  to  commit  the  crime,  would  such  an  indictment  be 
proper  could  both  of  them,  by  the  laws  of  Ohio,  be  convicted  and  sen- 
tenced for  the  crime  of  rape?  Is  the  aider  and  abettor  notified  by  the 
indictment  "of  the  nature  and  cause  of  the  accusation  against  him?" 
Or  must  he  not  be  prosecuted  under  section  36  of  the  crime's  act,  as 
an  aider,  abettor  or  procurer? 

There  is  no  doubt  but  that  in  England,  joint  indictments  for  rape 
may  be  sustained.  Such  an  indictment  was  also  in  review  before  the 
Supreme  Court  of  Ohio;  but  the  question  involved  in  this  case,  was 
not  in  that  case  passed  upon  by  the  court,  the  judgment  having  been 
reversed  on  another  ground. 

There  are  some  crimes,  which  in  their  nature,  would  seem  neces- 
sarily several  and  distinct.  A  very  strong  argument  in  favor  of  the 
sufficiency  of  this  indictment,  is  based  upon  the  decision  of  the  Supreme 
Court,  in  Breese  v.  State,  12  Ohio  St.,  146.  The  point  raised  in  this 
case,  that  is,  that  an  aider  or  abettor  should  be  indicted  under  sec.  36 
of  the  crime's  act,  was  urged  in  that  case  by  the  counsel  for  the  plaintiff 
in  error,  replied  to  by  the  attorney  general,  but  it  does  not  seem  to  have 
been  adverted  to  by  the  court  in  the  decision  reported,  as,  by  the  36th 
section  then,  aiding  and  abetting  in  the  commission  of  a  crime  of  a 
certain  grade,  including  rape,  is  made  a  substantive  independent  offense ; 
would  it  not  seem  to  follow  as  a  legal  consequence  that  one  whose  of- 
fense was  not  the  actual  commission  of  the  crime,  but  aiding  abetting 
or  encouraging  another  to  commit  it.  should  be  charged  in  the  indict- 
ment with  the  crime  of  which  he  is  actually  guilty. 

In  the  language  of  the  bill  of  rights,  has  he  not  a  right  to  "demand 
the  nature,  and  cause  of  the  accusation  against  him,  and  to  have  a  copy 
thereof?"  and  is  not  the  aiding  and  abetting  of  another  in  the  com- 
mission of  a  rape,  by  this  section  and  its  exposition  by  the  Supreme 
Court,  made  as  distinct,  separate  and  independent  offense,  as  the  com- 
mission of  the  rape  itself?  This  is  the  difficulty  that  presents  itself  to 
my  mind  in  this  case,  and  which  is  difficult  to  solve. 

But  it  is,  and  very  properly  and  pertinently  asked  by  counsel  tor 
the  state,  if  this  be  so,  why  and  how  was  it  held  by  the  Supreme  Court 
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in  Breesc  v.  State,  supra,  that  a  party  who  has  confederated  with  another 
to  commit  a  burglary,  but  who,  although  performing  his  part  of  the 
agreement  to  effect  and  carry  out  the  common  purpose,  was  at  the  time 
of  its  actual  commission  by  his  confederate,  a  mile  distant  from  the  store 
burglariously  broken  and  entered,  was  constructively  present  at  the 
burglary,  and  might  be  indicted  as  a  principal  offender?  Burglarly  and 
many  other  crimes,  as  well  as  rape,  are  embraced  in  the  thirty-sixth  sec- 
tion. Breese  was,  according  to  the  proof,  aiding  and  abetting  his  asso- 
ciate in  the  commission  of  the  crime,  though,  at  the  time,  a  mile  dis- 
tant. The  Supreme  Court  seem  to  have  found  no  difficulty  by  reason 
of  this  36th  section  in  that  case,  but  held  that  Breese,  who  was  indicted 
and  convicted  as  a  principal^  was  properly  indicted  and  convicted  as 
such. 

Whenever  a  question  has  been  directly  decided  by  the  Supreme 
Court,  in  either  a  civil  or  a  criminal  case,  as  an  inferior  tribunal,  I  feel 
bound  to  follow  such  decision  until  the  same  is  overruled  by  that  court. 
Stare  decisis  is  the  only  rule  by  which  we  can  procure  uniformity  in 
judicial  decisions,  and  the  only  theory  upon  which  I  can  reconcile  this 
apparent  conflict  is,  that  burglarly,  larceny,  murder,  and  many  other 
crimes  included  in  the  crimes'  act,  of  which  this  36th  section  is  a  part, 
may  be  actually  committed  by  more  than  one  person  at  the  same  time, 
and  all  who  are  present  actually  or  constructively  aiding  and  assisting 
in  its  actual  commission  are  principal  offenders,  and  may  be  indicted, 
tried  and  convicted  as  such ;  as  in  murder,  if  A.  give  the  fatal  blow,  or 
fire  the  fatal  shot,  and  B.  is  present  aiding  and  abetting  A.  in  its  com- 
mission. B.  is  a  principal.  But  on  the  other  hand,  rape  is  a  crime,  which 
according  to  my  theory,  cannot  be  actually  committed  on  the  same 
woman,  by  more  than  one  person,  at  one  and  the  same  time;  and  if  one 
commits  the  crime,  and  another  does  not,  but  is  present,  aiding  or  abet- 
ting the  other  in  its  commission,  in  such  case  and  for  such  a  crime,  it 
seems  to  me  his  offense  is  defined  by  the  36th  section,  and  under  it, 
should  be  indicted,  tried,  and,  if  found  guilty,  convicted  and  punished. 

This  reasoning,  and  the  conclusion  to  which  it  leads,  may  appear 
too  airy  and  theoretical.  The  rule  in  England  is  against  it;  the  deci- 
sion of  the  Supreme  Court  of  Arkansas  is  against  it ;  and  I  confess  that 
I,  myself,  entertain  some  doubt  as  to  its  perfect  correctness;  but  such 
I  must  admit  is  now  my  prevailing  opinion.  It  is  section  36  which  the  Su- 
preme Court  in  Noland  V.  State,  19  Ohio,  131,  makes  aiding  and  abettinp: 
another  person  to  commit  a  crime,  a  substantive  independent  offense,  and 
it  is  the  difficulty  in  a  case  like  this,  of  giving  that  section  a  different  appli- 
cation or  construction  that  has  brought  my  mind  to  the  conclusion  that 
the  result  at  which  I  have  arrived  is  the  safer  one.  The  question  might 
be  raised,  in  the  event  of  a  conviction,  by  a  motion  in  arrest  of  judg- 
ment; but  if  this  indictment  be  defective,  it  seems  to  me,  that  it  would 
be  better  for  both  the  state  and  the  defendants  that  the  objection  should 
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be  made  in  limine,  the  expenses  and  labor  of  a  trial  on  this  indictment 
avoided,  and  if  the  public  interests  require  it,  that  the  indictment  if  one 
be  found  against  them  by  the  grand  jury,  be  in  a  different  form.  In 
the  case  at  bar,  the  decision  is  based  upon  our  statute,  modifying  in  a 
case  like  this,  as  it  seems  to  me.  T  must  hold  the  well  established  rules 
of  common  law.  Although,  as  already  remarked,  in  Howard  v.  State, 
II  Ohio  St.,  328,  no  sugegstion  of  any  defect  in  a  joint  indictment  against 
two  for  rape,  was  made  by  the  Supreme  Court ;  and  in  Breese  v.  State, 
supra,  the  court  on  the  objection  raised  under  sec.  36,  was  reticent; 
there  is  a  case  where  the  Supreme  Court  did  refer  to  this  section;  and 
although  it  may  not  be  deemed  decisive,  it  may  reflect  some  light  upon 
it.    Baker  v.  State,  12  Ohio  St.,  214. 

The  motion  sustained,  and  the  defendants  recognized  to  appear  at 
the  next  term  of  court. 

Munger,  prosecutor. 

Clay  &  Conover  &  Craighead,  for  the  defendants. 


Shooting  With  Intent  to  Kill. 

[Montgomery  Common  Pleas,  June  Term,  1867.] 

State  of  Ohio  v.  Petkr  Nelson. 

Shooting  Wrrn  InteNt  to  Kiu.  or  Wound — Elements. 

In  a  prosecution  for  shooting  with  intent  to  kill,  to  warrant  a  conyictlon  It  must 
appear  that  had  death  ensued,  the  crime  must  have  amounted  at  least  to 
murder  in  the  second  degree,  but  to  convict  of  shooting  with  intent  to  wound, 
it  is  suflScient  to  show  that  if  death  had  ensued  it  would  have  amounted  to 
manslaughter  only. 

The  indictment  in  this  case  contained  two  counts.  The  first  count 
charges  the  defendant  with  shooting  Lucretia  Graves  with  intent  to  kill. 
The  second,  with  shooting  her  with  intent  to  wound. 

Smith,  J. 

In  order  to  warrant  a  conviction  of  the  defendant  on  the  first  count, 
they  must  he  satisfied  from  the  evidence,  that  had  death  ensued,  the  crime 
must  at  least  have  amounted  to  murder  in  the  second  deg^ree.  But  that 
upon  the  second  count,  the  jury  might  convict  the  defendant,  although 
the  jury  might  helieve  that,  if  death  liad  ensued,  it  would  have  amounted 
to  the  crime  of  manslaughter  only. 

If  at  the  time  of  shooting,  the  defendant  was  in  the  commission  of 
some  unlawful  act,  and  by  such  shooting,  Lucretia  Graves  had  been 
killed,  it  would  have  been  manslaughter,  though  the  killing  might  have 
been  unintentional  on  the  part  oi  the  defendant.  Bpt  death  not  having 
ensued,  the  jury  might  in  such  case  convict  him  of  shooting  with  intcn' 
to  wound. 
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If  the  defendant  at  the  time  of  the  shooting  was  not  in  the  commis- 
sion of  some  unlawful  act ;  and  the  shooting  waF  wholly  unintentional  on 
the  part  of  the  defendant — the  result  of  some  accident,  all  improper  neg- 
ligence being  out  of  the  case — he  could  not  be  convicted  on  this  indict- 
ment of  a  higher  grade  ot  crime,  than  an  assault,  or  assault  and  batter>*. 
But  there  might  be  a  case,  and  whether  this  was  3uch  an  one,  it  was  for 
the  jury  to  determine,  where  there  might  be  such  gross,  careless  and  cul- 
pable recklessness  in  the  use  of  a  loaded  pistol,  followed  by  shooting,  as 
to  amount  in  law,  to  shooting  nialicigusly  with  intent  to  wound,  although 
the  party  may  not  have  entertained  any  special  malice  or  enmity  against 
the  party  shot,  and  may  not  at  the  time  have  actually  intended  to  kill  or 
wound. 

The  jury  returned  a  verdict  of  guilty,  and  the  court  sentenced  the 
prisoner  to  one  year  imprisonment  in  the  penitentiary. 

Munger,  prosecutor. 

Howard  &  Son,  contra. 


Larceny. 

[Montgomery  Ck>mmon  Pleas.] 

State  of  Ohio  v.  Elias  Houkh. 

1.  Larcbkt  Defined. 

Larceny  is  the  felonious  taking  and  carrying  away  the  personal  property  of 
another. 

2.  Not  Necessary  to  Garry  the  Property  Away. 

To  constitute  larceny,  it  is  not  necessary  that  the  perpetrator  should  actuaUy 
have  carried  away  the  property  and  converted  it  to  his  own  use.  but  it  ia 
suflicient  if  he  laid  hold  of  it  and  removefl  it  from  its  position  with  the  feloD- 
ious  intention  of  converting  it  to  his  own  use;  or  if  he  was  actually  prc^sent 
aiding,  abetting  and  assisting  a  confederate. 

Charge  to  the  jury. 

F^lias  Nolan  was  indicted  for  grand  larceny  in  steah'ng  one  box  of 
tobacco,  of  the  value  of  seventy  dollars,  belonging  to  Uevi  Templeton  and 
Thom.as  Smith. 

Smith,  J. 

The  charge  alleged  in  the  indictment,  is  grand  larceny.  The  crime 
is  dehned,  and  the  punishment  prescribed  by  the  eighteenth  section  of 
the  "act  providing  for  the  punishment  of  crimes." 

Larceny  or  stealing,  is  ''the  felonious  takmg  and  carrymg  away  tlic 
personal  property  of  another."  The  taking  must  be  felonious.  That 
I'clonious  intention  must  exist  at  the  time  of  the  takmg.  A  mere  taking 
of  the  personal  goods  of  another  does  not  constitute  larceny ;  without  tnc 
felonious  intent,  ii  would  only  amount  to  a  trespass. 
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Was,  then,  this  box  of  tobacco,  at  or  about  the  time  set  forth  in  the 
indictment,  taken  by  the  defendant,  secretly,  furtively,  and  with  the  felo- 
nious intention  of  converting  it  to  his  own  use,  against  the  will  of  the 
owners  ?  Was  the  tobacco  the  property  of  the  persons  stated  in  the  in- 
dictment? 

To  constitute  larceny  it  is  not  necessary  that  the  perpetrator  should 
actually  have  carried  away  the  property  and  converted  it  to  his  own  use ; 
if  the  property  charged  in  this  indictment  was  laid  hold  of  by  the  defend- 
ant, and  removed  from  its  position  by  him,  with  the  felonious  intention 
of  converting  it  to  his  own  use,  **thc  felonious  taking  and  carrying  away" 
was  consunmiated,  in  law,  though  he  failed  to  get  it  into  the  wagon  and 
remove  it  entirely  away.  The  same  result  would  follow  if  he  was  actually 
present  aiding,  abetting,  and  assisting  his  confederate,  William  J.  Morris, 
in  its  commission.  In  such  case,  both  would  be  principals,  and  equally 
guilty  in  law. 

It  is  almost  essential,  not  in  all  cases  necessarily  so,  to  constitute 
larceny,  that  it  be  committed  secretly.  Hence  it  may  be  established  by 
circumstantial  or  presumptive  evidence,  if  sufficiently  conclusive,  as  well 
as  direct  and  positive  testimony.  This  is  a  case  of  circumstantial  evi- 
dence. 

The  question  for  you  to  determine  is:  Does  the  testimony  satisfy 
you  conclusively,  and  beyond  a  reasonable  doubt,  that  a  larceny  was  per- 
petrated ;  that  this  tobacco  was  feloniously  taken  and  carried  away,  within 
the  legal  definition  ot  those  terms  ?  and  did  the  defendant  commit  that  lar- 
ceny ?  If  you  so  find,  you  will  find  the  defendant  guilty,  and  assess  the 
value  of  the  property  stolen,  at  such  sum  as  the  testimony  shows  it  to 
have  been  worth  at  that  time. 

If,  in  your  opinion,  the  testimony  on  the  part  of  the  state,  is  not  suf- 
ficiently satisfactory  and  conclusive,  or  if  the  defendant's  testimony  sat- 
isfies you  that  he  did  not  perpetrate  the  larceny,  or  if  upon  the  whole  case 
you  have  a  reasonable  doubt  of  his  guilt,  not  a  mere  possible  or  captious, 
but  a  reasonable  doubt,  you  will  then  find  the  defendant  not  guilty. 

You  are  the  sole  judges  of  the  credibility,  weight  and  value  of  the 
testimony  on  both  sides  of  this  case,  and  will  apply  to  its  consideration, 
\our  best  judgment  and  powers  of  discrimination,  and  endeavor  to  arrive 
at  the  real  truth  of  the  case  and  decide  accordingly. 

The  jury  after  a  short  absence  returned  a  verdict  of  "not  guilty." 

Munger,  prosecutor. 

D.  A.  Houk^  for  defense. 
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Habeas  Corpus. 

[Montgomery  Superior  Court.] 

State  ex  rel.  v.  John  Ryan. 

Illbqal  Arrest  no  Bar  to  Issue  of  Process  Against  Prisoner. 

Where  the  ofifense  set  forth  in  a  mittimus,  is  one  both  against  the  statute  and 
the  ordinance  of  the  city,  the  fact  that  the  prisoner  was  illegally  arrested  for 
the  offense  against  the  city,  does  not  prevent  the  issue  of  process  against  him 
by  the  court  having  jurisdiction  of  the  cause  as  a  state  offense,  or  by  the  mayor 
having  jurisdiction  of  it  as  a  city  offense. 

Habeas  corpus:  The  application  for  the  writ  was  made  upon  the 
ground  that  the  defndant  had  once  been  arrested  for  the  same  offense,  and 
discharged  from  custody  by  the  probate  court  on  habeas  corpus,  had 
before  said  court  on  July  31. 

The  defendant  was  re-arrested  upon  a  warrant  issued  by  the  mayor, 
in  which  he  was  charged  with  having  violated  a  city  ordinance ;  and  the 
case  being  continued,  he  was  held  to  bail  in  the  sum  of  $50,  which  he  re- 
fused to  give,  and  was  thereupon  confined  in  the  city  prison. 

Haynes,  J. 

The  offense  set  forth  in  the  mittimus  in  this  case,  is  an  offense  both 
against  the  statute  and  against  the  ordinance  of  the  city.  As  a  state 
offense,  it  is  within  the  jurisdiction  of  the  common  pleas  or  probate  court. 
As  a  city  offense,  it  is  within  the  jurisdiction  of  the  mayor  to  try  and  pun- 
ish the  offender.  The  sixth  section  of  the  habeas  corpus  act  has  there- 
fore no  application.  The  fact  that  the  applicant  was  illegally  arrested, 
whether  for  the  offense  against  the  city,  does  not  prevent  the  issue  of 
process  against  him  by  the  court  having  jurisdiction""  of  the  cause  as  a 
state  offender,  or  by  the  mayor  having  jurisdiction  of  it  as  a  city  offense. 

The  prisoner  remanded  to  the  custody  of  the  keeper  of  the  city  jail. 

Vallandigham,  for  relator. 


Self  D^ense. 

[Montgomery  Ck>mn]on  Pleas,  April  Term,  1869.] 

State  of  Ohio  v.  Henry  Sengeu 

1.    PBOor  or  Self  Defense. 

In  a  prosecution  for  manslaughter,  when  the  killing  Is  proven  by  the  state,  or 
admitted  by  the  defendant,  and  the  defense  is  that  of  self  defense  or  justifi- 
cation.  It  is  then  incumbent  upon  the  defendant  that  the  killing  was  done  in 
self  defense,  and  that  it  was  necessary  to  kill  the  assailant  to  protect  and  saTS 
his  own  life  or  his  person  from  great  bodily  harm. 
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S.    To  JusTxrr  Taking  the  I^fe  of  Another. 

When  a  maD  takes  the  life  of  his  fellow  man,  and  does  it  in  justification  of  his 
own  life,  he  must  be  so  overpowered  by  the  assailant  that  his  life  is  in  immi- 
nent danger,  and  use  no  greater  force  than  is  absolutely  necessary  for  the 
protection  of  his  person  and  life,  and  must  be  in  great  fear  at  the  time  that 
the  assailant  would  kill  him  or  do  him  bodily  harm. 

8.    Person  Not  Required  to  Retreat. 

While  the  law  will  not  require  a  man  to  retreat  when  an  attack  is  made  on  hiHK 
it  does  not  Justify  him  in  killing  if  be  can  resist  the  force  without  taking  the 
life  of  the  assailant. 

Gentlemen  of  the  Jury: 

The  indictment  on  which  this  defendant,  Henry  Sengel,  is  put  on 
trial,  when  drawn  was,  1  have  no  doubt,  intended  to  charge  the  defendant 
with  murder  in  the  second  degree ;  but  the  counsel  for  the  state  now  con- 
cede and  admit  that  the  jury  cannot,  under  the  indictment,  find  this  de- 
fendant guilty  of  a  higher  degree  of  crime  than  manslaughter.  It  is  only 
necessary  for  me,  then,  to  say  to  you  that  your  deliberation  is,whether  the 
defendant  is  guilty  of  the  crime  of  manslaughter,  for  he  is  presumed  in- 
nocent until  found  guilty ;  and  manslaughter,  as  defined  by  our  statute, 
is  where  one  unlawfully  kills  another  without  malice,  either  upon  a  sud- 
den quarrel,  or  unintentionally,  while  the  slayer  is  in  the  commission  of 
an  unlawful  act ;  and  the  state,  in  order  to  convict  this  defendant  of  man- 
slaughter— ^the  state  being  the  accuser — must  make  out  a  case  against 
this  defendant  to  the  mind  of  the  jury,  beyond  all  reasonable  doubt ;  for 
if  there  is  reasonable  doubt  in  the  mind  of  the  jury,  it  must  weigh  in  favor 
of  the  defendant.  However,  in  this  case  there  is  no  controversy  about 
the  killing,  for  it  is  admitted  by  the  defendant  that  he  killed  the  deceased, 
J.  Dee.  But  defends  on  the  plea  of  self-defense,  that  it  was  necessary  for 
him  to  destroy  and  take  the  life  of  the  deceased,  James  Dee,  to  save  his 
own  life  or  his  person  from  great  bodily  harm,  and  while  the  state  is  re- 
quired to  make  out  a  case  against  the  defendant  beyond  all  reasonable 
doubt,  when  the  killing  is  proven  by  the  state  or  admitted  by  the  defend- 
ant, and  the  defense  is  that  of  self-defense  or  justification,  it  is  then  in- 
cumbent upon  the  defendant  to  show  to  the  jury  that  the  killing  was  done 
in  self-defense,  and  that  it  was  necessary  to  kill  the  assailant  to  protect 
and  save  his  own  life  or  his  person  from  bodily  harm,  and  the  jury  are  re- 
quired to  carefully  weigh  and  consider  all  the  testimony  and  circum- 
stances surrounding  the  parties  at  the  time  the  difficulty  occurred,  in 
order  to  determine  the  guilt  or  innocence  of  this  defendant ;  and  whether 
the  homicide  was  justifiable,  and  the  killing  was  in  self-defense.  And 
when  a  man  takes  the  life  of  his  fellowman,  and  does  it  in  justification  of 
his  own  life,  he  must  be  so  overpowered  by  the  assailant  that  his  life  is  in 
imminent  danger,  for  the  law  allows  a  man,  when  he  is  assaulted  to  repel 
the  fkssault  by  whatever  force  is  necessary  for  the  preservation  of  his  life 
or  to  protect  his  person  from  g^eat  bodily  harm.  Now  in  considering 
whether  the  killing  was  an  act  of  justifiable  homicide,  you  must  take  into 
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consideration  the  relative  strength  of  the  combatants,  and  the  weapons 
with  which  the  assailant  made  the  attack :  and,  vou  must  also  ascertain 
from  the  testimony  who  provoked,  caused  and  made  the  first  assault,  for 
if  the  defendant  made  the  first  assault,  the  deceased  Dee  had  a  perfect 
right  to  repel  the  assault  with  whatever  force  was  necessary  to  protect 
him  from  injury ;  and  if  Dee  made  the  assault  on  this  defendant,  he  had 
the  same  right  to  defend  his  person.  But  in  thus  defending  the  defendant 
had  no  right  to  use  greater  force  than  was  absolutely  necessary  for  the 
protection  of  his  person  and  life,  and  before  he  would  be  justified  in  killing 
the  assailant  he  must  have  great  fear  at  the  time  that  the  assailant  would 
kill  him  or  do  him  bodily  harm.  While  the  law  will  not  require  a  man  to 
run  when  an  attack  is  made  on  him,  it  does  not  justify  him  in  killing  if 
he  can  resist  the  force  without  taking  the  life  of  the  assailant,  and  it  is  only 
when  it  is  the  last  resort  for  a  man's  protection  that  he  is  justified  in  law  in 
killing  the  assailant :  and  whether  the  killing  was  necessary,  is  a  question 
of  fact  for  the  jury  to  determine ;  and  the  state  must  prove  all  the  material 
facts,  to  make  out  a  case  to  the  satisfaction  of  the  jury,  beyond  all  rea- 
sonable doubtJ;  for  if  there  is  a  reasonable  doubt,  it  must  go  in  favor  of 
the  defendant ;  but  if  any  doubt  exist,  it  must  be  a  real  doubt,  and  not  a 
mere  caterous  doubt,  to  screen  the  prisoner  of  guilt. 

The  jury  retired  about  half- past  nine  o'clock,  and  after  remaining 
out  about  four  hours  brought  in  a  verdict  of  "not  guilty."  The  prisoner 
was  released. 

Nauerth  and  Vallandigham,  for  state. 

Munger  &  Craighead,  contra. 


Manslaughter. 

[Montgomery  Common  Pleas,  March  Term,  1888.] 

State  of  Ohio  v.  Charles  Stiver. 

1.  Shootikg  at  One  Person  and  Kilung  Anotheb. 

A  person  who  unlawfully  shoots  at  one  person  and,  missing  bim,  unlnteationAUj 
hits  and  kills  another,  is  guilty  of  manslaughter. 

2.  Evidence  Establishing  Reasonable  Doubt. 

In  a  prosecution  for  manslaughter,  by  shooting  with  a  pistol,  where,  from  all 
the  evidence,  it  might  be  reasonably  supposed  the  pistol  waa  accidentally  dis- 
charged without  the  agency  of  the  defendant,  there  can  be  no  conviction. 

8.    Burden  of  Proof  as  to  Accidental  Shooting. 

Where  it  appears  that  the  defendant  discharged  the  pistol,  then  if  it  be  claimed 
to  have  been  accidentally  discharged,  it  is  for  him,  by  a  preponderance  of 
proof,  to  establish  the  fact  that  it  was  accidentally  discharged. 

4.    Mean  Words  Do  Not  Justqt  Assault. 

Mean  words,  however  insulting,  will  not  justify  an  assault,  and  Can  be  con- 
sidered only  for  the  purpose  of  ascertaining  the  mind  and  feeling,  and  to  ex- 
plain the  motives  and  acta  of  the  parties  toward  each  other. 
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5.    Shooting  in  Sexf  Defense — KnuiXQ  Another. 

A  person  attacked  by  another  with  a  deadly  weapon,  who  has  reasonable  grounds 
to,  and  does  in  fact  apprehend  the  loss  of  his  own  life,  or  great  bodily  harm, 
and  believes  the  danger  to  be  pressing  and  imminent,  the  law  would  hold  him 
excused  for  shooting  at  and  killing  his  adversary,  and  in  such  case  the  shooting 
not  being  an  unlawful  act,  the  killing  of  another  would  not  amount  to  • 
crime. 

Charge  to  the  Jury. 

Indicted  for  manslaughter;  in  shooting  at  and  killing  Charles  F. 
Stuck,  on  the  21st  day  of  September,  1867. 

WiNANS,  J. 

The  defendant  is  indicted  for  manslaughter  in  two  counts :  The  first 
count  charges  that  the  defendant  unlawfully  shot  and  killed  Charles  F. 
Stuck  with  a  pistol,  etc.,  and  the  second,  that  the  defendants,  being  en- 
gaged in  an  unlawful  act — to  wit:  The  act  of  shooting  at  William  H. 
Puterbaugh  unlawfully,  unintentionally,  without  malice,  shot  and  killed 
Charles  F.  Stuck. 

In  order  to  a  conviction  of  the  defendant  you  must  be  satisfied  that 
Charles  F.  Stuck  is  dead ;  and  that  he  same  to  his  death  by  the  act  of  the 
defendant,  as  charged  in  one  or  the  other  count  of  the  indictment. 

If  you  find  that  by  the  means  alleged,  the  defendant  shot  at  the 
deceased  or  into  a  crowd  of  men  of  which  he  was  a  part  and  hit  and 
mortally  wounded  him,  then  unless  excused  by  the  testimony,  the  killing 
was  unlawful,  and  the  defendant  should  be  found  guilty  as  charged  in  the 
first  count  of  the  indictment ;  otherwise  not  guilty. 

If  you  find  that  the  defendant  by  the  means  alleged,  unlawfully  shot 
at  Puterbaugh,  and  missing  iiim.  unintentionally  hit  and  mortally  wounded 
the  deceased,  then  you  should  find  him  guilty  as  charged  in  the  second 
count.  The  law  presumes  the  innocence  of  the  defendant,  and  it  is  for 
the  state  to  remove  and  overcome  this  presumption  by  proof;  and  to 
establish  bevond  a  reasonable  doubt,  all  the  elements  essential  to  the 
crime,  with  which  he  is  charged.  Under  either  count  of  the  indictment, 
in  order  to  a  conviction,  the  jury  must  be  satisfied,  from  the  evidence, 
that  the  defendant  shot  oflF  the  pistol ;  and  if  there  be  a  reasonable  doubt 
on  this  point ;  if  admitting  all  the  evidence  which  the  jury  believe  to  be 
true,  the  pistol  might  be  reasonably  supposed  to  have  been  accidentally 
discharged,  without  the  agency  of  the  defendant,  then  the  defendant 
ought  to  be  acquitted.  But  if  it  appears  that  the  defendants  shot  oflf  the 
pistol,  then  if  it  be  claimed  to  have  been  accidentally  discharged,  it  is  for 
him  by  preponderance  of  proof  to  establish  the  fact  that  it  was  so  acci- 
dentally discharged. 

If  it  appears  that  the  defendant  shot  at  Puterbaugh.  as  alleged,  that 
act  was  unlawful,  unless  done  under  circumstances  which  would  justify 
or  excuse  it,  and  such  justification  or  excuse  must  be  proven  by  the  de- 
fendant, or  otherwise  appear  from  the  evidence  and  by  a  preponderence 
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of  evidence  in  the  cause.  Mean  words,  however  insulting,  will  not 
justify  an  assault,  and  for  the  purposeofthiscase.therefore.thelanguage 
used  by  Puterbaugh  or  the  defendant,  at  the  meeting,  or  subsequently  in 
the  saloon  or  elsewhere  to  or  in  the  hearing  of  each  other  should  be 
looked  to  only  for  the  purpose  of  ascertaining  the  mind  and  feeling,  and  to 
explain  the  motives  and  acts  of  tlie  parties  toward  each  other. 

If  Puterbaugh,  with  a  deadly  weapon,  struck  or  struck  at  the  de- 
fendant, or  if  he  had  a  pistol  and  threatened  the  defendant,  and  made 
motions  indicating  a  purpose  to  shoot,  and  if  the  defendant  had  reasonable 
grounds  to,  and  did  in  fact  apprehend  the  loss  of  his  own  life,  or  great 
bodily  harm,and  believed  the  danger  to  be  pressing  and  immineni,then  the 
law  would  hold  him  excused  for  shooting  at  and  killing  his  adversary,  and 
in  such  case,  the  shooting  not  being  an  unlawful  act,  the  accidental  or 
unintentional  shooting  of  the  deceased,  was  a  mere  accident  for  which  the 
defendant  is  not  responsible,  and  he  should  be  acquitted. 

But  if  the  defendant  sought  the  quarrel,  and  provoked  the  assault 
with  intent  to  avail  himself  of  it  to  shoot  or  kill  Puterbaugh,  then,  though 
Puterbaugh  may  have  begun  the  quarrel,  or  made  the  first  assault,  the  act 
of  the  defendant  would  be  unlawful ;  and  the  deceased,  being  accidentally 
or  unintentionally  hit  and  mortally  wounded,  the  defendant  should  be 
found  guilty  under  the  second  count. 

As  already  suggested,  the  fact  that  the  act  charged  was  committed 
in  self-defense,  is  matter  of  defense,  and  must  be  proven  by  the  defendant 
and  otherwise  appear  in  evidence.  But  it  need  not  be  proven  beyond  a 
reasonable  doubt.  It  is  sufficient  if  established  by  a  preponderance  of 
evidence,  that  is  if  the  evidence  in  favor  of  it  outweigh  or  is  heavier  than 
the  evidence  opposed  to  it. 

If  you  find  that  the  defendant  shot  at  the  deceased  or  into  a  crowd  of 
which  he  was  a  party,  .and  mortally  wounded  him,  then  you  may  find  the 
defendant  guilty  under  the  first  count,  and  not  guilty  under  the  second. 

If  you  find  that  he  shot  at  Puterbaugh,  and  missing  him,  hit  and 
mortally  wounded  the  deceased,  unless  excused,  you  should  find  him 
guilty  under  the  second  count,  and  not  guilty  under  the  first. 

If  you  find  that  the  shooting  was  without  the  agency  of  the  defend- 
ant, or  was  accidentally,  or  done  in  self-defense,  then  you  should  acquit 
the  defendant. 

The  jury  returned  a  verdict  of  not  guilty, 

Nauerth,  prosecutor, 

Conover  &  Craighead,  contrii 
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Officers —  Oppf^ession. 

[Montgomery  Common  Pleas,  January  18,  1867.] 

State  of  Ohio  v.  David  Thomas. 

1.    Elements  of  Oppression  in  Office. 

Under  a  charge  against  policemen  for  oppression  in  office,  something  more  Is  re- 
quired than  merely  acting  without  authority,  or  beyond  authority,  or  an  hon- 
est mistake,  but  some  improper,  wicked  and  corrupt  motive  is  one  of  the  ele- 
ments of  the  offense. 

t.    Reputation  for  Resistitso  Officers — No  Justification. 

Evidence  of  the  bad  reputation  of  the  prosecuting  witness  for  resisting  officem 
and  making  trouble  when  he  is  arrested,  will  afford  no  excuse  for  the  officer's 
rude  conduct,  unless  he  manifested  a  disposition  to  escape  or  make  trouble  on 
the  occasion  under  consideration. 

An  execution  for  costs  was  issued  against  Andrew  Corrigan,  and 
placed  in  the  hands  of  Scully,  and  he  and  Thomas  arrested  Corrigan,  al- 
though he  (Corrigan),  offered  through  Winters  and  Huber,  who  had 
money  of  his  in  their  hands,  to  pay  the  same,  which  they  refused,  as  there 
was  also  another  execution  for  costs  in  the  hands  of  the  marshal  against 
tlie  same  party.  They  (the  policemen)  also  refused  to  go  with  Corrigan 
to  the  marshal  or  the  mayor,  but  arrested  him  and  placed  him  in  jail. 

Smith,  J. 

The  definition  of  the  offense  is  wilfully  and  corruptly  oppressing  m 
office.  I  think  under  this  charge,  so  far  as  the  first  count  is  concerned, 
something  more  is  req\iired  than  merely  acting  without  authority  or  be- 
yond authority,  or  an  honest  mistake ;  that  some  improper,  wicked  and 
corrupt  motive  is  one  of  the  elements  of  the  offense.  This  wicked  and 
corrupt  motive  may  be  deduced  and  inferred  from  the  circumstances, 
from  the  acts  and  conduct  of  the  defendants :  If  their  authority  was  a 
mere  execution,  and  the  money  was  offered  to  them,  it  was  their  duty  to 
receive  it,  and  if  the  money  was  there  ready,  and  they  declined  receiving 
it,  they  had  no  legal  right  or  authority,  on  refusing  to  receive  it,  to  take 
him  off  to  jail.  Nor  could  they  legally  hold  him,  because  there  was 
another  execution  in  the  hands  of  another  person;  their  authority  was 
the  execution  in  their  hands. 

But  on  the  first  count,  want  of  authority  is  not  enough ;  wilfully  and 
corruptly  are  the  material  words.  Does  the  testimony  show  that  such 
corrupt  motives  existed? 

The  object  of  introducing  proof  of  the  bad  reputation  of  Corrigan, 
his  reputation  for  resisting  officers  when  arrested,  and  creating  trouble,is 
upon  the  theory,  if  such  be  the  fact,  that  these  officers  were  authorized  to 
use  more  vigilance  in  the  discharge  of  their  duties.  But  unless  he,  upon 
the  occasion  under  consideration,  manifested  a  disposition  to  escape,  re- 
sist, or  create  trouble,  that  reputation  would  afford  no  reason  for  acting 
in  a  rude  and  violent  manner,  if  the  proof  shows  that  they  did  so  act. 
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So  in  regard  to  the  general  good  official  character  of  the  defendants, 
if  such  be  the  proof,  that  will  not  excuse  them,  if  on  the  particular  occa- 
sion they  were  oppressive  in  office.  Any  undue,  unnecessary,  and  vio- 
lent rudeness  or  severity,  without  corrupt  motives,  would  consitute  assault 
and  battery.  The  conduct  of  the  defendants,  after  the  offer  to  pay  off  the 
execution,  if  that  be  proved,  would  constitute  assault  and  battery. 

The  jury,  this  afternoon,  returned  a  verdict  of  guilty  against  Scully 
in  manner  and  form  as  alleged  in  the  indictment,  and  found  Thomas  not 
guilty  upon  the  first  count  of  the  indictment,  but  guilty  on  the  second 
count  of  assault  and  battery.  The  court  sentenced  Scully  to  pay  a  fine 
of  $20,  and  Thomas  to  pay  a  fine  of  $10,  and  costs  of  prosecution. 

Munger  &  Howard,  for  the  state. 

S.  Craighead,  for  the  defense. 


Self  Defense. 

[Montgomery  Common  Pleas,  January  16,  1808.] 

State  of  Ohio  v.  John  Vawebl 

Right  to  Shoot  in  Defense  of  Life  ob  Property. 

A  party  has  a  right  to  shoot  another  in  self  defense,  or  in  defending  bis  wife 
and  family;  also  the  right  of  protecting  his  property  from  a  violent  attack 
threatening  violent  destruction  or  injury. 

Charge  to  the  jury. 

The  defendant  kept  a  grocery  and  saloon  in  Phillipsburg.  It  appears 
from  the  evidence  in  the  case,  that  one  James  Lewis,  with  a  party  of  four 
others,  went  to  Valter's  house  on  the  afternoon  of  October  28,  1865,  all 
but  one  of  them  being  intoxicated,  and  asked  for  drinks.  Mrs.  Valter, 
who  was  in  at  the  time,  refused  to  give  them  anything.  In  the  mean- 
time the  party  got  pretty  lively,  and  two  of  their  number  went  back  into 
the  kitchen  where  Valter  himself  was,  and  asked  him  for  drinks,  prom- 
ising to  go  away  quietly,  if  he  would  let  them  have  something.  His  wife 
then  gave  them  some  beer.  Instead  of  leaving,  however,  they  then  began 
a  disturbance  in  the  grocery,  by  beating  his  servant,  Hoffman,  over  the 
head  and  taking  his  hat ;  they  then  jerked  a  customer,  who  was  sitting 
quietly  on  a  bench,  oflf  his  seat ;  and  one  of  them  then  rudely  shoved  Mrs. 
Valter  against  the  counter,  so  that  she  was  ill  from  the  injury  for  several 
days.  She  then  called  to  her  husband  for  help.  The  party  of  five  next 
rushed  out  of  the  house,  when  Lewis  was  seen,  with  a  hat  about  his  hand, 
to  strike  several  through  the  window ;  at  the  same  time  two  large  rocks 
came  flying  through  the  window  into  the  room,  and  passed  near  Mrs. 
Valter's  head,  striking  the  opposite  wall.  It  was  not  certain  who  threw 
the  rocks.  When  the  second  rock  was  thrown,  Valter,  with  a  shot  gun, 
fired  at  the  window,  strikuis^  Lewis  in  the  eye  and  face,  and  destroying 
the  sight  of  one  eye  entirely. 
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Smith,  J. 

The  defendant  had  a  right  to  shoot  in  self-defense,  or  in  defending 
his  wife  and  family;  also  the  riglit  of  protecting  his  property  from  a  vio- 
lent attack  threatening  violent  destruction  or  injury.  Malice  may  be  iv 
terred  from  the  circumstances  attending  the  transaction.  The  defendant 
had  a  right  to  use  such  a  degree  of  force  as  was  necessary  to  repei  tlie  dt- 
tack  made  on  him,  his  family  or  property.  He  must  not  go  beyond  that, 
although  the  law  on  that  point  does  not  draw  very  nice  distinctions. 

The  important  question,  then,  is  for  the  jury  to  ascertain  the  true 
character  and  condition  of  things,  at  the  time  of  the  alleged  difficulty. 
Was  the  violence  of  the  demonstration  such  as  to  induce  the  defendant  to 
believe,  and  did  he  believe,  that  he  was  in  great  bodily  harm,  or  that  his 
wife  or  other  member  of  his  family  was  in  imminent  danger  or  jeopardy 
of  life,  or  great  bodily  harm?  The  law  gives  him  the  right  of  using  all 
necessary  force  to  repel  the  attack,  even  to  shooting  the  assailant  or  de- 
priving him  of  life.  The  court  then  instructed  the  jury  that  they  were 
ihe  judges  of  the  weight  and  credibility  of  the  testimony  of  the  witnesses, 
and  as  to  the  mode  of  returning  the  verdict 

The  jury,  after  remainmg  out  but  a  few  minutes,  returned  a  verdict 
of  "not  guilty." 

Munger,  prosecution. 

Lowe  and  Nauerth,  for  defense. 


Indictment —  Variance  Arson. 

[Montgomery  Common   Pleas.] 

State  of  Ohio  v.  Joseph  YouNa 

Abson  Varianob  Between  Indictment  and  Proof. 

Where  the  indictment  charged  the  defendant  with  the  burning  the  barn  of 
W.  and  the  proof  showed  the  property  belonged  to  the  wife  of  W.,  the  variance 
is  fatal  and  defendant  must  be  discharged. 

McKenky,  J. 

The  defendant  was  indicted  for  arson,  in  burning  the  bam  of  a  Mr. 
Waymire.  The  proof  introduced,  showed,  however,  that  the  property 
belonged  to  the  wife  of  Mr.  Waymire,  and  the  court  held  that  there  was 
a  variance  between  the  proof  and  the  indictment,  and  that  the  prisoner 
must  be  discharged. 

Nauerth  and  Munger,  for  state. 

Ilouk  and  Craighead,  contra* 
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Landlord  and  Tenant. 

[Montfomery  Superior  Court.] 

Emanuisl  St^rnbcrgisr  v.  Frederick  Lance. 

1.  MiASUBB  or  Damages  fob  Failube  to  give  Possession  Under  Leasb. 

The  measure  of  damages  for  failure  to  give  possessiou  under  a  lease,  is  the  ex- 
pense incurred  in  preparing  to  remove  and  occupy  the  premises,  together  with 
the  difference  between  the  real  value  of  the  rent  and  the  sum  agreed  to  be  paid. 

2.  Ir  Prior  Tenant  Holds  Oveb  Lessor  not  Liable. 

If  the  lesaor  had  placed  it  out  of  his  power  to  give  possession,  by  previously 
leasing  it  to  a  third  party,  he  would  be  liable,  but  if  a  prior  tenant  simply 
held  over,  and  so  without  the  fault  of  either  party,  prevented  the  lessor  froip 
giving  possession,  he  would  not  be  liable. 

The  petition  sets  forth  that  on  the  26th  day  of  Febniary,  1866.  the 
defendant,  by  a  certain  indenture,  leased  a  dwelling-house,  on  lot  No.  101 
in  Daj'ton,  for  the  period  of  one  year  from  the  ist  of  April,  1866,  at 
yearly  rent  of  $360.  It  was  provided  in  tlie  lease  that  the  plaintiff  should 
have  the  privilege  of  remaining  in  the  premises  for  two  years  after  the  ex- 
piration of  the  one  year,  unless  the  defendant  should  sell  the  premises. 
The  defendant  did  not  and  would  not  give  the  plaintiff  possession  of  the 
premises  on  the  ist  day  of  April,  although  the  plaintiff  demanded  it,  and 
the  plaintiff  lays  his  damages  at  $350. 

The  defendant  for  answer  admits  the  execution  of  the  lease  and  the 
terms,  as  set  forth  in  petition  and  admits  he  did  not  give  the  plaintiff 
possession,  and  says  that  after  the  execution  of  the  lease,  the  plaintiff  sur- 
rendered and  cancelled  the  lease,  and  agreed  with  the  defendant,  that  he 
might  suffer  one  Huesman,  who  then  occupied  the  premises,  to  remain 
in  the  use  and  occupation  of  the  same ;  and  the  defendant  allowed  Hues- 
man  to  remain  and  thereby  put  it  out  of  his  power  to  give  possession 
to  the  plaintiff.  The  plaintiff,  for  reply,  says  that  he  did  not  surrender 
and  cancel  the  lease,  nor  did  he  agree  with  the  defendant  that  he  might 
suffer  Huesman  in  the  use  and  occupation  of  the  same. 

Charge  to  jury. 

Haynbs,  J. 

In  an  action  by  a  lessee  against  a  lessor  to  recover  damages  for  a  re- 
fusal to  give  possession  of  the  demised  premises,  the  plaintiff  may  re- 
cover the  damages  arising  from  expenses  incurred  in  preparing  to  remove 
to  and  occupy  the  premises,  together  with  the  difference  between  the  real 
value  of  the  rent  and  the  sum  agreed  to  be  paid.  That  if  the  lessor,  by 
a  previous  lease  to  a  third  party,  had  placed  it  out  of  his  power  to  give 
possession,  he  would  be  liable  in  damages,  but  that  if  a  prior  tenant  simply 
held  over,  and  so  without  the  fault  of  either  party,  prevented  the  lessor 
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from  giving  possession,  he  would  not  be  liable  in  damages.  That  in  es- 
timating the  expenses  incurred  in  preparing  to  remove,  it  would  be  pro- 
per to  consider  any  damages  sustained  in  cutting  and  making  up  carpets, 
which  had  to  be  altered  to  suit  the  rooms  of  another  house  the  lessee  was 
compelled  to  take. 

The  jury,  after  a  short  absence,  returned  a  verdict  for  plaintiff,  and 
assessed  his  damages  at  $15.00. 

L.  B.  Gunckel,  for  plaintiff. 

J.  A.  Jordan,  contra. 


AUmony. 

[Montgomery  Common  Pleis.] 

Catherine  Stiech  v.  Aix)is  Stisch. 

L    PnrnoN  fob  Alimony  on  Account  of  Cbukltt  and  Nbglbct. 

A  petition  for  alimony  on  the  grounds  of  extreme  cruelty  and  groM  neglect  of 
duty,  which  does  not  state  any  specific  acts  of  gross  neglect,  or  extreme  cmlty 
on  the  part  of  the  defendant,  is  insufficient. 

2.    Alimont  Pendente  Lite  Must  be  Supfobted  bt  Facts. 

A  motion  for  alimony  pendente  Ui^  must  be  supported  by  affidavits  to  advise 
the  court  of  the  situation  and  conditi<m  of  the  parties. 

On  demurrer  to  the  petition. 

This  is  a  suit  for  alimony;  the  grounds  on  which  the  petition  is 
based  are  extreme  cruelty  and  gjoss  neglect  of  duty. 

A  motion  for  alimony  pendente  lite,  was  also  made,  without  offering 
to  the  court  any  affidavits  giving  it  a  knowledge  of  the  situation  or  con- 
dition of  the  parties.  The  application  for  alimony  pendente  lite,  was 
objected  to  by  defendant. 

Per  Curiam. 

The  petition  does  not  state  any  specific  acts  of  gross  neglect,  or 
extreme  cruelty  on  the  part  of  the  defendant,  and  is,  therefore,  in- 
sufficient. 

Alimony  pendente  b'te  on  the  part  of  the  wife,  is  not  usually 
allowed  where  the  wife's  support  was  sufficient  to  maintain  herself  and 
carry  on  the  suit.  As  the  court  is  not  advised,  and  has  no  knowledge  of 
the  facts,  the  motion  must  be  laid  over  for  the  hearing  of  testimony. 

The  demurrer  to  the  petition  will  be  sustained  and  leave  given  to 
amend. 

H.  P.  Nolan,  for  plaintiff. 

C  L.  Baumann,  and  Howard  &  Howard,  contra. 
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Bridges — ToU  Roads — Negligence. 

L Montgomery  Common   Pleas.] 

Isaac  Stupp  v.  Euzabj^th  Rohr^r. 

OWNEB  OF  Turnpike  Liable  for  Injuries  from  Defective  Bridge. 

The  owner  of  a  turnpike,  which  is  a  public  highway  open  to  all  persons,  upon 
which  defendant  charges  and  collects  toll,  will  be  liable  for  injuries  resolt- 
ing  down  the  breaking  down  of  a  bridge,  suffered  to  become  out  of  repair 
and  unsafe  for  teams  to  cross  with  reasonable  loads. 

The  petition  alleges  that  the  defendant  was  the  owner  of  a  certain 
turnpike,  which  was  a  public  highway,  open  to  all  persons,  upon  which 
defendant  charges  and  collects  toll ;  that  before  and  at  the  time  of  the  in- 
jury, there  was  a  certain  bridge  across  Little  Bear  creek,  which  became 
and  was  out  of  repair,  and  unsafe  for  teams  to  cross,  yet  the  defendant  on 
or  about  November  22, 1867,  did  wrongfully  permit  the  bridge  to  continue 
out  of  repair  to  the  great  damage  of  persons  obliged  to  pass  across  the 
same  with  teams ;  that  the  plaintiff',  not  knowing  the  defect  in  said  bridge, 
on  said  November  22,  1867,  while  lawfully  passing  in  and  along  with  a 
wagon,  with  a  reasonable  load  thereon,  drawn  by  four  horses,  and  while 
on  said  November  22,  1867,  while  lawfully  passing  in  and  along  the  turn- 
pike with  a  wagon,  with  a  reasonable  load  thereon,  dran  by  four  horses, 
and  while  crossing  said  bridge,  and  without  the  fault  of  the  plaintiff,  the 
bridge  broke  down,  and  with  great  violence  threw  the  wagon  and  horses 
a  distance  down  of  nine  feet,  and  his  horses  were  injured,  and  the  harness 
on  them  torn,  and  the  plaintiff  was  compelled  to  cut  a  great  portion  of 
the  harness  on  the  horse  to  enable  him  to  extricate  the  horse  from  their 
entanglement. 

McKenny,  J. 

Judgment  asked  for  $25.    The  defendant  filed  a  general  demurrer. 
Demurrer  overruled,  and  leave  of  answer* 
Clay,  for  plaintiff. 
Gunckel  &  Rowe,  contiii 
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Ancient  Lights. 

[Montgomery  Superior  Court] 

Jane  M.  Stutzman  v.  Abraham  Ach. 

1.  Anciknt  TjIgiits  Under  Common  Law. 

By  the  common  law  of  England  a  man  may  acquire  by  prescription,  the  right  to 
the  unobstructed  use  of  light  and  air  through  windows  in  his  house  overlooking 
the  premises  of  an  adjoining  owner.    Such  windows  are  called  **ancient  lights/' 

2.  DocTKiNc  OF  Ancient  Lights  not  in  Fokce  in  Ohio. 

In  this  state  no  such  right  to  the  use  of  suck  lights  could  be  acquired  by  mere 
pres«'ription,  but  the  same  might  l>e  acquired  by  grant  or  deed,  or  by  parol 
license. 

8.     Parol  License  Fully  Performed  Valid  and  Binding. 

Where  a  mere  verbal  contract  granting  such  right  could  not  be  enforced,  yet 
where  such  verbal  permission  is  given  by  one  party,  and  acted  upon  by  the 
other,  who  under  such  license  has  in  good  faith  constructed  such  windows,  be 
would  thereby  acquire  a  perfect  right  to  their  free  and  unobstructed  use  and 
enjoyment. 

4.  License  Cannot  Be  Presumed  from  Long  Uses. 

No  such  license  can  he  pi^esumed  from  the  fact  that  the  windows  have  been  so 
constructed  and  used  for  any  number  of  years.  But  the  party  to  whom  such 
license  is  given  must  act  upon  it  strictly,  and  not  exceed  it  or  use  it  for  any 
other  windows  except  those  designated  in  the  license. 

5.  Rights  of  License  Construted  Strigti^t. 

To  entitle  the  plaintiff  to  recover  for  obstructing  such  wiiidows  constructed  by 
license,  he  must  show  that  the  windows  obstructed  are  the  identical  windows 
included  in  the  license. 

8.    Constructive  Notice  of  Plaintiff*8  Rights. 

If  the  defendant  bought  his  property  without  notice  of  the  rights  of  the  plain- 
tiff, he  would  not  be  tM>und  thereby,  but  the  fact  that  he  found  the  windows  al- 
ready constructed  overlooking  the  premises,  and  also  found  the  cornice  and 
gutter  projecting  over  several  inches,  was  sufficient  notice  to  put  him  on  in- 
quiry. 

7.     Damages  Cannot  Be  Prospective. 

Where  damages  are  claimed  for  obstruction  of  ancient  lights,  the  jury  can  only 
award  damages  for  injuries  sustained  up  to  the  time  of  trial,  and  not  for  pro- 
spective damages  on  account  of  continued  obstruction. 

Charge  to  jury. 

Haynks,  J. 

By  the  common  law  of  England  a  man  may  acquire  by  prescription, 
that  is,  by  use  and  occupation  for  twenty-one  years  or  over,  the  right  to 
the  unobstructed  use  of  light  and  air  through  windows  in  his  house  over- 
looKing  the  premises  of  an  adjoining  owner.  Such  windows  are  called 
**ancient  lights,"  and  the  adjoining  owner  would  have  no  right  by  the 
erection  of  buildings  or  other  obstructions  to  interfere  with  the  natural 
flow  of  light  and  air  through  such  windows  on  his  premises.  On  this 
question  there  has,  in  this  country,  been  a  great  diversity  in  the  decis- 
ions of  the  courts  of  different  states.  Some  have  followed  strictly  the 
English  decisions,  but  in  most  of  the  states   this   doctrine   of  ''ancient 
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li^^his"  has  not  been  considered  applicable  to  a  new  country  like  ours, 
Dwing  to  our  rapid  growth,  changes  and  improvements.  In  this  opinion 
this  court  concurred,  and  held  that  in  this  state  no  such  right  to  the  use 
of  such  lights  could  be  acquired  by  mere  prescription.  But  there  were 
other  modes  In  which  such  right  could  he  acquired,  by  grant  or  deed.  It 
night  also  be  acquired  by  parol  license  or  verbal  permission  by  the 
owner  of  the  adjoining  lot  for  the  construction  and  use  of  said  lights. 
A  mere  verbal  contract  granting  such  right  could  not  be  enforced,  but 
v.here  such  verbal  permission  had  been  given  by  one  party,  and  acted 
upon  by  the  other,  who  had  in  good  faith,  under  such  license,  con- 
structed such  windows,  he  thereby  acquired  a  perfect  right  to  their  free 
and  unobstructed  use  and  enjoyment.  If  in  this  case  Abram  Darst,  the 
original  owner,  gave  such  license  to  Jacob  Stutsman,  the  husband  and 
father  of  the  plaintiffs,  under  which  the  windows  in  question  were  con- 
structed, the  plaintiff  would  have  a  right  of  action  against  defendant  for 
wrongfullv  obstructing  them.  But  the  plaintiff  must  establish  this  li- 
cense by  proof.  No  such  license  can  be  presumed  from  the  fact  that  the 
windows  have  been  so  constructed  and  used  for  any  number  of  years. 
It  is  the  undoubted  right  of  the  owner  of  a  building  to  construct  as  many 
windows  as  he  chooses  overlooking  the  adjoining  premise^  and  the 
owner  of  such  premises  is  without  remedy  to  prevent  it,  except  by  some 
obstructions  on  his  own  land.  But  the  party  to  whom  such  license  is 
given,  must  act  upon  it  strictly  and  not  exceed  it.  The  right  to  con- 
struct and  use  two  windows  would  not  authorize  the  party  to  construct 
and  use  other  windows,  or  any  windows  except  those  particularly  desig- 
nated in  the  license.  The  plaintiffs  must  show  that  the  windows  which  it 
is  claimed  the  defendant  obstructs  were  the  identical  windows  included 
in  the  license.  If  the  defendant  had  bought  this  property  without  notice 
of  the  rights  of  the  plaintiff,  he  would  not  be  bound  by  them,  but  the  fact 
that  he  found  the  windows  already  constructed  and  overlooking  the 
premises,  and  also  found  the  cornice  and  gutter  projecting  over  it  sev- 
eral inches  was  sufficient  notice  to  put  him  on  inquiry.  If  the  jury  found 
for  the  plaintiff  they  could  only  award  to  them  damages  for  injuries  sus- 
tained up  to  this  date,  and  not  for  prospective  damages,  on  account  of 
the  continued  obstruction,  for  the  defendant  might  tear  down  his  house, 
and  so  remove  the  obstruction  to-morrow« 
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Bx  parte  Sullivan* 


Indenture. 

[Mimtgomery  County  Superior  Court,  February,  1860.] 

Ex  PARTE  SUI,I.IVAN. 

1*    IwpEJiTUBM  or  MmoB  A8  Affbentice  Valid  When  not  Objected  to  at  the 
Time. 

Where  a  minor  has  been  bound  as  an  apprentice  by  the  direotors  of  a  county 
infirmary,  under  the  act  of  February  23,  18G5,  and  pi-evious  to  tlie  inden- 
ture being  made,  the  father  had  made  arrangements  with  a  priest  to  have 
the  child  placed  with  the  Sisters  of  Charity,  the  priest  being  present,  at  the 
making  of  the  indenture  but  said  nothing  in  reference  to  such  arrangement, 
such  indenture  is  valid  and  binding,  and  the  father  cannot  obtain  the  cus- 
tody of  such  child  by  hahea$  corpus, 

2.    If  Minob  Child  not  Destitute  When  Abbanged  to  be  Placed  with  Sistbb 

OF  Chabity. 

■  •  »■ 

If  previous  to  the  indenture  of  a  minor  child  under  the  act  of  February  23, 
1865,  the  directors  of  the  infirmary  have  knowledge  of  a  former  arrangement 
made  by  the  father  of  the  child  with  a  priest  to  plac«  the  child  with  the  Sis- 
ters of  Charity,  such  child  cannot  be  considered  destitute  within  the  mean- 
ing of  said  act 

Thomas  Sullivan,  father  of  Catharine  Sullivan,  a  minor,  applied  for 
the  custody  of  his  child,  who  had  been  bound  as  an  apprentice  by  the  di- 
lectors  of  the  county  infirmary,  to  Nathan  Harris.  Previous  to  the  inden- 
ture being  made,  the  father  had  made  arrangements  with  Father  Kelly 
to  have  the  child  placed  with  the  Sisters  of  Charity  at  Cincinnati.  At  the 
time  of  making  the  indenture  Father  Kelly  was  present,  but  said  nothing 
m  reference  to  such  an  arrangement  until  after  the  indenture  was  signed. 

Haynes,  J. 

Under  an  act  dated  February  23,  1865,  the  directors  of  the  infirmary 
were  authorized  to  bind  out  destitute  children  belonging  to  the  same. 
Had  the  arrangement  between  Father  Kelly  and  Thomas  Sullivan,  to 
place  the  child  with  the  Sisters  of  Charity,  been  known  at  the  time  of 
making  the  indenture,  she  would  not  have  been  considered  destitute. 
The  child  will  be  remanded  to  the  care  of  Mr.  Harris. 

W.  H.  Bellville,  for  applicant. 

Howard  &  Son,  contra. 
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Stamp. 

[Montgomery  Superior  Court.] 

Sundry  Creditors  v.  Bank. 

1.  No  Revenue  Stamp  Required  on  Order  of  Attachment. 

An  order  of  attachmeot  issued  bj'  a  juHtice  of  the  {)eace  in  Ohio,  hi  not  the  ori^ 

inal  process  by  which  such  action  ih  commenced,  and  therefore  under  the  reT- 

enue  laws  of  the  United  States  in  force  October  31,  ldG4,  no  stamp  was  re- 
quired to  be  attached  to  such  process. 

2.  Justice's  Judgment  Cannot  Be  Reversed    After    Patment  and  Satisfac- 
tion. 

Under  section  524,  of  the  code,  no  judgment  of  a  justice  of  the  peace  can  be  re- 
versed after  the  same  has  been  paid  and  satisfied. 

8.    All  Parties  to  Judgment  Must  Be  Included  in  Error  Procfjcdings. 

All  parties  affected  by  the  judgment  sought  to  .be  reversed  must  be  made  parties 
to  a  proceeding  in  error,  before  such  judgment  as  to  either  can  be  reversed  or 
modified. 

It  appeared,  from  the  record,  that  on  the  31st  of  October,  1864,  sundry 
creditors,  among  whom  were  the  plaintiff  and  defendants  in  error,  com- 
menced actions  against  Clark,  and  at  the  same  time,  sued  out  orders  of 
attachment  against  the  goods  and  chattels  of  Clark,  all  of  which  were 
served  within  a  few  hours  of  each  other.  Such  proceedings  were  had, 
that  judgments  were  rendered  against  Clark,  and  the  attached  property 
was  sold  by  the  constable,  and  the  mney  returned  t  the  Justice  for  dis- 
tribution among  the  attached  creditors,  according  to  the  respective  prior- 
ities of  their  attachments.  On  the  24th  of  December,  1864,  the  final  order 
of  distribution  among  the  creditors  was  made  by  the  Justice  of  the  Peace. 
It  is  that  order,  which  is  sought  to  be  reversed  by  this  petition  in  error. 
It  further  appeared,  from  the  record,  that  before  the  filing  of  the  petition 
in  error,  the  claim  of  Payne  &  Holden,  and  the  claim  of  another  of  the 
attaching  creditors,  had  been  paid  off  and  satisfied  by  the  Justice  of  the 
Peace,  out  of  the  money  made  on  the  sale  of  the  property  attached,  and 
receipts  in  full  executed  therefor. 

The  order  of  attachment  of  the  plaintiff  in  error  was  one  of  the  first 
served,  being  prior  in  time  to  several  of  the  others,  but  at  the  time  of  the 
service  said  order  of  attachment  had  no  United  States  revenue  stamp  at- 
tached thereto.  On  that  ground  it  was  held  by  the  Justice  that  the  order 
of  attachment  was  invalid,  and  the  claim  of  the  plaintiff  wholly  rejected 
in  the  order  of  distribution.  Several  of  the  attachment  creditrs,  who 
were  embraced  in  the  order  of  distribution  sought  to  be  reversed,  were 
not  made  parties  to  the  proceedings  in  error. 

Havnics,  J. 

Under  the  law  of  the  United  States  in  force  on  the  31st  of  October, 
1864,  no  stamp  was  required  to  be  attached  to  an  order  of  attachment 
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issued  by  a  Justice  of  the  Peace  in  Ohio :  such  order  of  attachment,  not 
being  the  original  process,  by  which  the  action  was  commenced. 

Second.  Under  section  524  of  the  code,  after  the  judgment  of  a 
Justice  of  the  Peace,  "has  been  paid  oflf  or  satisfied."  it  is  too  late  to 
file  a  petition  in  error  to  reverse  such  judgment. 

Third.  Under  the  decision  of  the  Supreme  Court  in  the  case  of 
Smetters  v.  Rainey  et  al.,  13  O.  S.  Rep.,  568;  14  O.  S.  Rep.,  287,  all  the 
parties  embraced  in,  and  whose  rights  were  determined  by  the  order  of 
distribution  made  by  the  Justice  of  the  Peace,  must  be  made  parties  to  this 
proceeding  in  error,  before  such  order  as  to  either  of  the  persons  inter- 
ested could  be  reversed  or  modified. 

Leave  given  to  plaintiff  in  error  to  make  additional  parties  and 
cause  continued. 

Conover  &  Craighead,  for  plaintiff. 

J.  A.  Jordan^  for  defendants,  Payne  &  Holden. 


Pleading  and  Practice* 

[Montgomery  Superior  Court] 

William  Swandsr's  Admr.,  v.  Michael  Swandbr. 

1.  TrrLE  TO  Instrument  Sited  on  Affibmatively  Avebbed. 

The  fact  of  title  to  the  instrument  sued  upon  roust  be  affirmatively  averrAd  and 
not  by  way  of  argument  or  conclusions  averred  at  inferentially  from  facts 
stated. 

2.  Holder  of  Ghoses  in  Action  Must  Sue  in  His  Own  Naue. 

Under  the  present  practice  the  holder  of  choses  in  action  sues  in  his  own  name 
upon  his  own  title,  in  the  same  manner  as  the  payee  would  without  any  trans- 
fer, and  there  is  no  longer  an  equitable  as  distinguished  from  a  legal  title  in 

•  such  cases. 

The  petition  sets  forth  the  appointment  of  the  plaintiflP  as  administra- 
trix of  William  Swadner;  that  during  his  lifetime  William  Swadner  was 
the  owner  of  certain  choses  in  action,  payable  to  him,  and  non-negotiable ; 
that  he  died  August  20,  1866;  that  Michael  J.  Swadner  has  possession  of 
the  said  choses  in  action,  and  refuses  to  deliver  them  to  the  plaintiff, 
ah  hough  demand  of  the  same  has  been  made.  Wherefore  plaintiff  de- 
mands that  the  defendant  be  ordered  to  deliver  said  choses  in  action  to 
the  plaintiff,  and  in  default  thereof,  defendant  be  ordered  to  pay  to  plain- 
tiff the  .Amount  of  said  choses  in  action. 

To  this  petition  the  defendant  files  a  general  demurrer. 

HaynES,  j. 

The  amended  petition  is  liable  to  the  same  objections  that  was  held 
'atal  or  the  original  one,  namely,  that  it  was  not  over  title  to  the  choses 
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in  action  in  Wm.  Swadner,  at  the  time  of  his  death,  and  thus  show  the 
right  of  plaintiflF  to  their  possession.  If  such  conclusion  is  come  to  it  is 
only  inferentially,  and  by  argiunent  from  the  facts  stated.  Although 
they  were  made  payable  to  him  and  in  his  lifetime  belonged  to  him,  yet 
he  may  have  sold  or  given  them  to  the  defendant  or  otherwise  parted 
with  his  property  in  them.  It  would  hardly  be  deemed  sufficient  for  the 
plaintiff  in  this  action  to  allege  that  Wm.  Swadner  in  his  lifetime  bought 
a  horse  and  that  since  his  death  the  horse  is  in  the  possession  of  the  de- 
fendant and  he  refused  to  deliver  him,  claiming  a  recovery  against  the  de- 
fendant for  the  value  of  the  horse,  yet  the  difference  in  the  two  cases  is 
not  clearly  seen.  By  the  transfer  of  nonnegotiable  instruments  for  the 
payment  of  money  the  whole  interest  passes  to  and  vests  in  the  transferee, 
subject  only  to  equites  existing  against  the  payee.  Under  our  present 
practice  he  sues  upon  his  own  title  and  in  his  own  name  in  the  same  man- 
ner that  the  payee  would  without  any  transfer.  There  seems  to  be  no 
longer  an  equitable  as  distinguished  from  a  legal  title  in  such  cases. 
Demurrer  sustained. 
Jordan,  for  plaintiff. 
.  Houk  &  McMahon,  contra. 


Mortgagee. 

[Montgomery  Superior  Court,  November  Term,  18G7.] 

Tate's  Assignee  v.  Tate  et  au 

MORTGAGC  MiSDESCRIBINO  A  NOTE  MAT  Bk  CJOBRECTED. 

A  mortgage  contain iog  a  misdescription  of  a  note  secured  thereby,  may  be  cor- 
rected, and  the  assignee  of  the  mortgagor  compelled  to  pay  the  amount  thereof. 

A  cross-petition  filed,  by  Popenoe  representing  that  having  in- 
dorsed a  large  number  of  notes  for  Tate,  amongst  which  was  a  note  to 
Strong  for  $320.  Tate  undertook  to  secure  him  against  the  payment  of 
said  notes  by  mortgage,  but  not  having  the  notes  before  him,  by  mistake 
described  the  note  to  Strong  as  a  note  to  Anderson  for  $220,  and  asking 
to  have  the  mortgage  corrected,  and  that  the  assignee  should,  out  of  the 
proceeds  of  sale  in  his  hands,  pay  the  amount  of  said  mortgage  so  cor-, 
rected. 

Demurrer  filed  by  Tate's  assignee  to  said  cross  petition,  and  by 
Brenner  to  petition. 

Both  demurrers  overruled,  and  judgment  on  cross  petition  for 
Popenoe. 

Craighead  &  Hunger,  for  plaintiff. 

Young  &  Gottschall,  for  Popenoe, 

J.  J.  Belville,  for  Brenner. 
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Landlord  and  Tenant. 

[Montgomery  Superior  Court,  April  Term*  1872.] 

James  Taylor  v.  Thomas  Ntxon. 

Tfcif ANT  Under  Void  Lease  Liable  fob  Rent  During  Occupanot. 

Where  a  party,  under  a  lease  void  under  the  statute  of  frauds  holds  possession 
of  the  premises  and  enjoys  the  benefits  thereof  during  the  entire  term  stipu- 
lated for  in  the  lease,  the  owner  of  the  premises  may  recover  from  him  the 
rent  stipulated  in  the  lease. 

Suit  to  recover  rent  of  premises  No.  102,  West  Second  street,  Cin- 
cinnati, O.  Amount  claimed,  $1,875,  with  interest  from  October  i, 
1870. 

The  premises  were  leased  to  Nixon  &  Bennett  on  or  before  August 
16,  1867,  for  a  term  ending  October  i,  1870.  The  writing  entered  into 
by  the  parties  was  invalid  under  the  Statute  of  Frauds  as  a  lease,  be- 
cause it  was  not  properly  executed  or  acknowledged.  Nixon  &  Bennett 
occupied  the  premises  for  nearly  a  year,  when  the  firm  was  dissolved. 
Thomas  Nixon  succeeded  to  the  business  and  assets  of  the  firm.  He 
continued  in  possession  of  the  premises  in  question  by  himself  or  ten- 
ants under  him,  paying  the  rent  regularly,  taking  receipts  therefor,  in 
the  name  of  Nixon  &  Bennett,  until  February  16,  1870.  At  this  time 
Thomas  Nixon  notified  plaintiff's  agent  in  substance  that  he  did  not 
propose  to  pay  rent  any  longer  for  Nixon  &  Bennett,  but  there  seems  to 
have  been  no  formal  tender  of  possession,  and  the  keys  remained  in  the 
hands  of  Nixon's  agent  until  after  Otcober  i,  1870,  when  plaintiff's 
agent  called  and  got  them.  The  house  remained  unused  during  the  en- 
tire period,  for  which  rent  is  now  claimed,  namely  from  February  16  to 
October  i,  1870. 

Charge  to  jury. 

Lowe,  J. 

The  so-called  lease  was  void  under  the  statute  of  frauds,  but  if 
Thomas  Nixon,  by  the  consent  of  his  partners,  was  to  enjoy  all  the 
rights,  and  assume  all  the  liabilities  growing  out  of  their  possession,  and 
if  thereupon  he  did  possess  and  enjoy  the  premises,  or  the  fruits  thereof, 
during  the  entire  term  stipulated  for  in  said  agreement,  having  the  con- 
tract in  his  hands,  any  paying  the  rent  thereon  to  the  plaintiff  for  the 
benefit  of  Nixon  &  Bennett,  and  if  there  is  no  evidence  that  defendant 
held  in  any  other  character  than  as  the  successor  or  assignee  of  Nixon 
&  Bennett,  then  there  was  no  reason  in  law,  why  the  owner  of  the  prem- 
ises should  not  be  allowed  to  look  to  him  for  the  payment  of  the  balance 
of  the  stipulated  rent. 

Verdict  in  favor  of  plaintiff  for  the  full  amount  claimed. 
Howard  &  Howard,  for  plaintiff. 

Craighead  &  Munger,  contra. 
26  Mont. 
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Homestead, 

[Montgomery  Superior  Court.] 

Frederick  Tenso  v.  James  Taylor. 

PAsrr  BiiTinsD  to  Homestead  Exemption  Must  Claim  It. 

To  be  entitled  to  the  benefit  of  the  homestead  exemption  law,  the  party 

to  claim  it.  If  present  at  the  time  the  leyy  is  made,  should  demand  it.  Bat 
the  rale  is  not  inflexible,  if  the  party  clearly  manifest  his  desire  to  hare  the 
benefit  of  the  law,  and  had  taken  steps  previous  to  the  levy  to  assert  his 
rights,  bat  had  been  prevented  from  doing  so  by  i*ircnmstances  not  under  his 
control,  he  would  be  entitled  to  make  such  demand  within  a  reasonable  time 
after  such  levy,  and  the  next  day  would  be  within  a  reasonable  time. 

Action  brought  for  recovery  of  a  horse  levied  upon,  which  was 
claimed  under  the  homestead  law. 

The  property  was  levied  upon  by  Taylor,  as  constable,  to  satisfy  an 
execution  of  Eidemiller  v.  Tenso.  The  levy  was  made  after  dark  on 
December  29,  1865.  The  plaintiff  claimed  the  right  to  have  the  prop- 
erty set  off  to  him  by  virtue  of  the  homestead  exemption  law.  he  having 
no  homestead.  The  defendant  claimed  that  inasmuch  as  Tesno  did 
not  claim  the  benefit  of  that  law  at  the  time  the  levy  was  made,  but  waited 
until  the  next  day,  that  he  was  not  entitled  to  the  benefit  of  it,  and  that 
the  constable  had  a  right  to  sell  the  property.  The  plaintiff  replied  that 
he  was  ignorant  of  the  English  language,  and  did  not  understand  his 
rights ;  that  he  endeavored  to  detain  the  property ;  that  early  next  morn- 
ing he  came  to  Dayton,  and  had  notice  made  in  writing  claiming  the 
property  under  said  law,  which  was  served  on  the  constable,  Taylor, 
early  on  the  morning  of  December  30. 

ClIARCIC  TO  JURY. 

Haynes,  J. 

To  be  entitled  to  the  benefit  of  the  homestead  exemption  law:  the 
party  wishing  to  claim  it,  if  present  at  the  time  the  levy  is  made,  should 
demand  it.  But  the  rule  was  not  inflexible,  if  the  party  clearly  manifested 
his  desire  to  have  the  benefit  of  the  law,  and  had  taken  steps  previous  to 
the  levy  to  assert  his  rigiits,  but  had  been  prevented  from  doing  so,  by 
circumstances  not  under  his  control,  and  he  then  took  the  opportunity 
to  assert  his  rights,  he  would  have  the  benefit  of  the  law.  If  the  jury 
thought  that  the  plaintiff  asserted  his  rights  in  good  faith  and  in  a  rea- 
sonable lime,  and  the  next  day  was  certainly  a  reasonable  time,  then 
they  might  find  that  he  had  made  the  demand  in  tim.e,  and  he  would  be 
entitled  to  recover. 

The  jury  returned  a  verdict  for  plaintiff;  amount,  $60. 

Howard  &  Son,  for  plaintiff. 

James  H.  Raggot,  contra. 
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Sale. 

[Montgomery  Superior  Court.  June  Term,  1872.] 

Tei^ler  Bros.  v.  Lewis  Schreiner. 

colftract  for  purohase  of  tobacco — leaving  it  with  vendor  to  be  shipped 
Does  not  Transfer  Ownership. 

A  contract  for  the  purchase  of  a  crop  of  tobacco,  under  which  it  was  to  be  left 
in  the  hands  of  the  vendor  to  be  shipped,  selected,  and  packed  and  thus  put 
into  merchantable  shape,  does  not  transfer  the  ownership  of  the  property  to 
the  purchaser. 

The  «juebtion  in  this  case  was  similar  to  that  which  arose  in  the 
case  of  Cotter  ill.  Fenner  &  Co.  v.  the  same  defendant,  Lewis  Schreiner, 
tried  at  the  April  term. 

Charge  to  jury. 

IwOWE,  J. 

A  contract  for  the  purchase  of  a  crop  of  tobacco,  under  which  is  was 
to  be  left  m  the  hands  of  the  vendor  to  be  shipped,  selected  and  packed, 
and  thus  put  into  a  merchantable  and  deliverable  shape,  does  not  trans- 
fer the  ownership  of  the  property  to  the  purchaser.  Verdict  for  defend- 
ant for  $300. 

Haynes  and  J.  C.  Young,  for  plaintiff. 

Young  &  Gottschall,  for  defendant. 


Descent — Mistake. 

[Montgomery  County  Superior  Court,  February,  I860.) 

Frankun  Thompson  v.  Joshua  Shock. 

1.  Descent  of  Remainder. 

Where  a  testator  died  in  1K44  seized  of  ninety-five  acres  of  land,  by  his  will 
gave  to  his  widow  a  life  estate  in  one  third  of  said  land,  the  remainder  will 
descend  immediately  to  the  heirs  subject  to  such  life  estate,  although  the 
heirs  understood  that  the  will  ^ave  to  the  widow  a  life  estate  in  the  entire 
premises. 

2.  When  0>urt  wn<L  not  Relieve  Against  Mistake. 

The  heirs,  laboring  under  such  miKtake,  who  sold  their  undivided  interests  to  the 
defendant  for  a  grossly  inadequate  fonsideration.  which  they  would  not  have 
done  had  the.v  supposed  they  had  a  present  interest  in  the  premises  and  that 
such  sale  would  dispossess  the  widow  whom  they  desired  should  have  the 
use  of  such  pn*mises  during  her  life,  who  is  now  77  yeai*s  of  age,  and  de- 
pendent upon  (lie  firodnce  therefrom  for  support,  cannot  maintain  an  action 
to  correc:t  such  uiisiake  after  the  expiration  of  twenty  yeara,  because  of  the 
staleness  of  the  duim  and  the  smallnt^ss  of  the  benefit  that  would  accrue  to 
the  widow,  although  during  which  time  defendant  acknowledged  said  life  es- 
tate in  the  entire  premises,  and  occupied  the  same  and  paid  rent  to  the  widow 
on  account  thereof. 

8.    Sufficiency  of  Petition  to  Correct  Mistake. 

Where  in  such  action,  the  petition  fails  to  show  any  mutual  mistake  and  did 
not  clearly  show  whether  the  relief  claimed  was  on  the  ground  of  mistake 
or  frau<l.  the  actiou  cannot  be  maintained,  and  the  petition  will  be  sufficient 
on  demurrer. 
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Suit  to  correct  deed  on  ground  of  mistake  heard  on  demurrer  to 
second  amended  petition.  Amended  petition  states  that  in  June,  1844, 
Isaac  Thompson  died,  seized  of  ninety-five  acres  of  land  in  Perry  town- 
ship. By  his  will  he  gave  to  his  widow,  Anna  Thompson,  a  life  estate 
in  one-third  of  said  lands,  and  the  .same  descended  to  his  heirs  (of  whom 
plaintiff  was  one),  suhjcct  to  said  life  estate.  Plaintiff  and  other  heirs  un- 
derstood said  will  to  give  said  Anna  Thompson  a  life  estate  in  the  entire 
premises,  and  that  the  heirs  only  had  a  remainder  therein  after  her  death. 
Under  this  mistake  he  sold  his  interest  (1-7)  to  the  defendant  for  $125, 
and  on  October  17,  1846,  made  to  him  a  quit-claim  deed,  by  mistake,  re- 
serving therein  no  estate  to  said  widow.  The  defendant  afterward,  for 
about  twenty  years,  occupied  said  premises  as  her  tenant,  paid  her  rent, 
and  acknowledged  her  life  estate  in  entire  premises,  although  during  that 
time  (between  1846  and  1853)  he  had  acquired  the  interest  of  four  other 
heirs  by  similar  quit-claim  deeds.  In  1864  defendant  filed  a  petition  for 
partition  claiming  titie  to  five-sevenths  of  said  premises  under  said  deeds, 
and  that  said  Anna  Thompson  had  a  life  estate  only  in  the  one-third. 
PlaintiflE  then  first  discovered  his  mistake.  Had  he  known  when  he 
made  the  contract  with  the  defendant  and  executed  the  deed,  that  he  had 
a  present  interest  in  the  premises  and  that  said  widow's  estate  was  no 
larger,  he  would  not  have  sold.  The  price  received  was  only  about  $9  per 
acre  and  for  below  its  then  value.  In  the  partition  suit,  the  whole  premises 
were  recently  appraised  at  $41  per  acre  subject  to  said  widow's  life  estate, 
and  sold  to  defendant  at  $29  per  acre.  He  desired  that  his  mother,  .said 
Anna  Thompson,  should  have  the  use  of  said  premises  during  life  and 
would  not  have  sold  at  all,  if  he  had  supposed  such  sale  would  have  dis- 
possessed her.  She  was  now  TJ  years  of  age  and  dependent  upon  the 
rent  and  produce  of  said  land  for  her  support.  The  petition  did  not  show 
a  mutual  mistake  and  did  not  clearly  show  whether  the  relief  claim*ed  was 
on  ground  of  mistake  or  fraud.  There  were  other  mistakes  in  petition 
which  might  possibly  be  amended,  the  petition  prayed  that  the  deed  may 
be  corrected  and  defendant  required  to  re-convey  to  him  said  premises  for 
the  life  of  said  Anna  Thompson.  The  widow  had  had  the  use  of  the  es- 
tate, as  claimed  by  plaintiff,  for  nearly  20  years,  and  being  now  77  years 
of  ag^,  there  was  small  reason  to  disturb  an  agreement  of  such  long  stand- 
ing for  the  little  benefit  she  could  derive  therefrom.  On  plaintiff  fail- 
ing to  state  any  additional  facts  to  show  a  good  cause  of  action,  leave  to 
make  further  amendment  refused,  and  judgment  will  be  entered  for  de- 
fendant. 

The  decision  in  this  case  disposes  of  four  other  cases  of  similar  char- 
acter against  same  defendant. 

L.  R.  Pfouts  and  J.  A.  Jordan,  for  plaintiff* 

E.  S.  Young,  for  defendant 
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Pleading. 

[Montgomery  Superior  Court.] 

Throop's  Grain  Cleaner  Co.  v,  Michael  Shuey. 

Plaintiffs  Mat  Amend  Petition   bt    Striking   Out   Names   or   Pabtnebship 
Plaintiffs  and  Substituting  Otuers. 

In  an  action  by  a  partnership,  in  which  the  individual  names  of  the  partners  are 
set  out  in  the  petition  it  is  proper  for  plaintiff  to  amend  such  petition  by 
striking  out  names,  and  substituting  others  in  their  stead. 

The  plaintiffs  were  ori^nally  described  as  "Samuel  Throop,  John 
W.  Throop,  Thos.  D.  Throop,  and  Christian  Cooper,  under  the  name 
and  firm  name  of  Throops'  Grain  Cleaner  Company."  At  the  October 
term  the  court,  upon  application,  granted  leave  to  plaintiffs  to  ameend 
their  petition  by  striking  out  the  names  of  Samuel  Throop,  Thos.  D. 
Throop,  and  Christian  Cooper  as  plaintiffs,  and  to  add,  as  one  of  the 
plaintiffs,  the  name  of  Gardner  E.  Throop.  Defendant  moves  to  strike 
amended  petition  from  the  files,  because  it  changes  the  title  of  the  suit. 

Lowe,  J. 

Following  the  decision  in  the  Ansonia  India  Rubber  Company  v. 
Jacob  Wolf,  (i  Handy  236).  The  objeections  should  have  been  made 
upon  the  application  for  leave  to  amend,  and,  at  any  rate,  that  tlie  amend- 
ment was  one  proper  to  be  made. 

Motion  denied. 

J.  W.  Sharts,  for  plaintiffs. 

Gunckel  &  Rowe,  for  defendants. 


Verdict. 

(Montgomery  Superior  Ck>urt.] 

R.  C.  T11.SON  V.  H11.L  AND  Orbison. 

Vbbdigt  Not  Sbt  Astdk  Unless  Manifestly  Against  Evidenob. 

Where  the  verdict  is  not  so  manifestly  against  the  evidence  as  to  be  Invalid,  It 
will  not  be  set  aside  even  if  the  opinion  of  the  court  Is  not  clearly  and  decid- 
edly that  expressed  by  the  jury. 

Haynes,  J. 

The  verdict  of  the  jury  in  favor  of  the  defendant  could  properly  have 
been  rendered  under  the  charge  of  the  court  only  by  the  jury  finding 
that  the  flaxseed  receive  by  the  defendants  did  not  belong  to  the  plaintiff, 
but  to  Htll  &  Orbison.    It  appears  that  these  two  persons  (H.  &  O.)  com- 


406  OHIO  DECISIONS. 


Montgomery  Sui»erinr  Court. 


posed  a  broken-down  firm  in  Fort  Wayne.  Indiana,  still  ocx.npying  their 
old  warehouse,  and  still  making  some  little  show  of  business.  Filson,  the 
plaintiff,  says  he  had  an  arrangement  with  Hill  &  Orbison  by  which  he  was 
to  pay  Mr.  Hill  for  his  interest  in  the  warehouse,  (which  was  really,  but 
very  little,  because  the  premises  had  been  .sold  at  sheriffs  sale  to  anothei 
party)  one  cent  per  bushel,  for  handling  and  stroage.  He  says  he  never 
had  a  'general  arragement  with  Orbison,  who  nevertheless  was  the 
active  man  of  the  firm.  Hill  being  from  deafness,  incapacited  from  busi- 
ness. He  says  further  that  he  has  always  transacted  his  business  since 
July  1869,  at  their  warehouse,  they  helping  him  in  receiving,  weighing, 
sacking  and  shipping  the  seed.  When  H.  &  O.  made  shipment  Filson 
says  the  bills  of  lading  were  all  made  in  their  name.  When  they  shipped 
for  him,  on  his  account,  they  generally  noted  on  the  margin  of  the  bill, 
•'account  of  R.  C.  Filson.*'  The  shipment  of  the  seed  in  this  case  was  in 
the  hands  of  Hill  &  Orbison  and  there  was  no  such  note  upon  the  margin 
of  the  bill  of  lading.  When  O'Neal  bought  this  seed  for  Clegg  &  Wood, 
he  asked  Filson  for  the  name  of  the  firm  he  was  dealing  with,  they  being 
strangers  to  each  other,  and  Filson  wrote  upon  the  back  of  a  card,  "Hill 
&  Orbison."  Notwithstanding  the  fact  that  he  had  no  "general  arrange- 
ment" with  Orbison,  this  "active  man"  conducted  at  least  a  part  of  the 
correspondence  connected  with  his,  Filson's,  business,  and  with  his 
knowledge,  in  the  name  of  Hill  &  Orbison,  and  in  one  of  the  letters  thus 
written,  concerning  this  particular  transaction,  a  note  is  added,  as  follows: 
"R.  C.  Filson  is  our  cash  man,  and  we  may  bill  in  his  name,  which 
is  one  and  the  same." 

•      (Signed)  "H.  &  O.,  for  R.  C.  Filson." 

The  bank  account  was  kept  in  the  name  of  R.  C.  Filson,  but  when 
he  was  sick  or  absent,  Mr.  Orbison  received  authority  to  sign  his  name, 
Orbison  says  that  there  was  no  arrangement  with  reference  to  business 
between  Filson  and  himself.  Cashier  Nathman  savs  that  his  recollection 
is,  that  whenever  produce  was  to  be  shipped  on  account  of  R.  C.  Filson, 
the  bills  of  lading  were  so  marked.  From  these  and  similar  facts,  the 
jury  seem  to  have  arrived  at  the  conclusion  in  spite  of  the  positive  state- 
ments of  Filson  &  Orbison,  that  the  seed  sent  Clegg  &  Wood  was 
bought  with  his  (Filson's)  money,  and  belonge  to  him,  that  is  really 
belonged  to  Hill  &  Orbison,  and  that  Clegg  &  Wood  were  therefore  justi- 
fiable in  appropriating  it,  as  they  did,  to  the  payment  of  one  of  Hill  & 
Orbison  old  debts.  I  do  not  say  that  the  opinion  of  the  court  is 
clearly  and  decidedly  that  which  has  been  thus  expressed  by  the  jury, 
neither  can  I  say  that  their  verdict  is  so  manifestly  against  the  evidence 
as  to  be  invalid.  While  Filson  many  know  himself  to  be  perfectly  honest 
and  truthful,  and  that  he  assumed  the  position  he  is  shown  to  have  oc- 
cupied from  proper  and  even  generous  motives,  still  I  think  he  ought  not 
to  be  very  much  surprised  that  upon  the  showing  made  a  jury  of  impartial 
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men  should  have  adopted  the  theory  of  the  defendants,  and  have  held  that 
Hill  &  Orbison  were  the  real  parties  in  interest,  and  that  he  was  simply 
a  "cash  man"  or  figure  head  put  forward  by  them  for  their  own  con- 
venience and  protection. 

Motion  denied,  and  judgment  on  the  verdict  for  defendants. 

Haynes,  for  plaintiff. 

Young  &  Gottschall,  contra. 


[Montgomery  Superior  Conrt] 

Daniei«  Tobias  v.  Wii^uam  Lamms. 

Orowino  Crops  do  not  Pass  to  Purchaseb  at  Mobtoage  Salb. 

A  mortgagor's  interest  in  growing  crops  do  not  pass  to  the  purchaser  of  the 
premises  at  judicial  sale  in  proceedings  to  foreclose  the  mortgage,  and  the 
owner  of  the  crops  may  maintain  an  action  against  him  for  the  conversion 
of  them. 

This  was  a  suit  brought  to  recover  $181.50  for  certain  wheat  sold  by 
Levi  Waltz  to  Lamme.  Waltz  had  executed  a  mortgage  upon  a  farm  to 
Tobias,  and  afterwards  in  the  fall  of  1865,  and  before  the  farm  was  sold 
on  foreclosure  of  the  mortgage,  a  tenant  of  Waltz  put  in  a  crop  of  wheat 
on  the  shares,  of  which  Waltz  was  to  have  half.  Tobias  foreclosed  his 
mortgage  and  brought  the  farm  to  sale,  and  bought  it  and  took  a  deed 
from  the  Master  Commissioner,  while  the  crop  was  yet  in  the  ground. 
After  the  deed  for  the  farm  was  delivered  to  Tobias,  Waltz  sold  his  half 
of  said  wheat  to  Lamme.  Tobias  sued  Lamme  for  the  wheat,  claiming 
that  it  passed  to  him  by  the  deed.  Lamme  claimed  that  a  purchase  at  a 
judicial  sale  does  not  take  the  mortgagor's  interest  in  growing  crops. 

Haynes,  J. 

The  purchaser  at  a  judicial  sale  does  not  get  the  growing  crops  upon 
the  premises,  and  that  Tobias  had  no  cause  of  action  against  said  Lamme. 

Judgment  for  the  defendant. 

T.  J.  S.  Smith  &  Son,  for  plaintiff. 

Jordan,  contra. 
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Lost  Note. 

[Montgomery  Superior  Ck>urt,  June  Tenc,  1872.1 
HONORA    TOGHEY   V.    ThER^SA    B.    HaIXMAN. 

Lost  Note  Mat  be  Recovered  on  Without  Givixg  Indeunitt. 

A  party  may  recover  upon  a  lost  promissory  note  without  siving  indemnity  te 
the  maker,  if  it  be  shown  that  the  note,  although  negotiable,  was  not  indorsed, 
and  that  the  party  suing  is  still  the  bona  fide  owner  of  the  debt. 

Petition  on  a  lost  promissory  note: 

The  petition  alleges  the  delivery  by  the  defendants  to  the  plaintiff, 
their  promissory  note  for  $500,  dated  March  7,  1870,  payable  two  years 
after  date  with  interest ;  the  loss  of  the  note  by  the  plaintiff  and  notifica- 
tion of  defendant  of  such  loss.  Plaintiff  further  says,  that  when  it  was 
so  lost,  it  was  not  indorsed  by  her ;  that  she  never  indorsed  said  note  to 
any  yerson,  or  authorized  anyone  to  indorse  it  for  her,  and  that  it  is  still 
lost,  and  that  the  amount  of  it  is  justly  due  and  owing  to  her.  The  de- 
fendants say  that  when  payment  of  the  note  was  demanded  on  the  day 
it  was  due,  they  tendered  payment  but  demanded  indemnity  against  a 
second  payment,  and  say  that  they  are  still  ready  to  pay  on  being  so  in- 
demnified.   The  plaintiff  demurred  to  the  defense. 


Fraternal  Society. 

[Montgomery  Superior  Court] 

Trustees  of  A.  G.  O.  oi*  H.  v.  Jacob  Linksweiler. 

1.  Surethes  Not  Liable  for  Prior  DEFiiLCATiONS. 

Sureties  on  the  oflScial  bond  of  a  treasurer  of  a  fraternal  society,  are  not  liable 
for  defalcation  occurring  in  prior  items  of  such  treasurer;  and  the  condition 
to  pay  over  all  money  remaining  in  his  hands  applies  only  to  money  received 
by  him  as  treasurer  during  that  term. 

2.  What  Payments  Applied  to  Previous  Receipts. 

Payments  made  by  such  treasurer  in  his  last  term,  out  of  money  in  his  hands 
previously,  or  which  cauic  to  him  as  proper  payments  into  the  treasury,  for  a 
previous  term,  are  applicable  to  his  indebtedness  for  such  previous  term,  but 
current  payments  of  his  last  term  are  applicable  against  the  current  receipts 
of  the  same  term. 

3.  Current  Receipts  Will  be  Offset  by  Current  Payments. 

The  rule,  "that  where  there  is  no  specific  application  by  the  debtor  or  creditor, 
payments  shall  be  applied  to  the  oldest  indebtedness,  does  not  apply  aa  against 
sureties  in  such  case,  and  where  it  is  shown  that  such  treasurer  paid  out  oa 
orders  of  the  society,  as  current  payments,  more  than  he  received  during  tha 
term  there  would  be  no  liability  against  his  sureties. 

The  petition  sets  forth  that  the  defendants,  on  July  7,  1868,  by  their 
written  obligatory,  acknowledged  themselves  held  and  bound  unto  the 
t^^stecs  aforesaid  in  the  sum  of  $2,000.  conditioned  that  Daniel  Heintx, 
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who  was  elected  and  installed  as  treasurer  of  said  society,  on  July  7,  1868, 
should  faithfully  perform  the  duties  of  his  office  and  pay  over  to  his  suc- 
cessor in  office  all  moneys  remaining  in  his  hands.  That  Heintz  entered 
upon  the  discharge  of  his  duties  as  treasurer,  and  that  by  virtue  of  his 
office  a  large  amount  of  money  came  into  his  hands ;  that  George  Sauer 
was  duly  elected  and  qualified  treasurer,  on  January  5,  1869;  that  at  that 
time  there  was  $827.17  remaining  in  Heintz's  hands;  that  Sauer,  as  suc- 
cessor of  Heintz,  demanded  of  Heintz  said  sum  of  $827.17,  and  requested 
Heintz  to  pay  over  the  same  to  him,  but  Heintz  refused  so  to  do,  and 
still  refuses  so  to  do. 

Judgment  asked  for  $827.17,  and  interest  from  January  5,  1869. 

The  sureties  for  answer,  allege  that  during  his  official  term,  Heintz 
as  treasurer,  paid  out  to  sundry  persons  upon  proper  orders  issued  by  the 
proper  authorities,  all  the  money  which  came  into  his  hands.  And  they 
deny  that  he  had  in  his  hands  at  the  expiration  of  his  term  of  office,  any 
money  which  had  been  received  by  him  as  treasurer. 

For  a  second  defense,  they  allege  that  they  executed  the  bond  merely 
as  sureties  for  Heintz  as  treasurer  of  said  society,  for  a  term  of  office, 
beginning  July  7,  1868,  and  that  Heintz  had  already  served  as  such  treas- 
urer for  several  terms  immediately  preceding,  for  which  terms  they  were 
not  at  any  time  securities  upon  his  oflicial  bond.  By  the  by  laws  of  said 
society,  it  was  made  the  duty  of  the  treasurer  immediately  after  the  elec- 
tion of  his  successor,  to  report  all  his  accounts  with  accompanying 
vouchers ;  and  at  all  times  to  report  to  the  society  when  he  had  a  sum  ex- 
ceeding $100.  When  such  report  was  made,  it  was  the  duty  of  the 
society  to  take  charge  of  said  money,  and  dispose  of  the  same. 

It  was  also  the  dutv  of  the  finance  committee  to  examine  into  the 
books  and  accounts  of  the  treasurer,  and  report  concerning  the  same. 
In  fulfillment  of  this  duty  the  finance  committee,  prior  to  July  7,  1868, 
examined  the  accounts  of  Heintz  for  the  term  ending  on  that  day,  and 
they  reported  to  a  regular  meeting  upon  the  state  of  his  accounts,  and 
that  he  had  $710.94  in  his  hands.  This  report  was  acted  upon  and  ap- 
proved, but  the  society  did  not  take  charge  of  the  money,  but  without 
the  knowledge  and  consent  of  these  defendants,  under  an  arrangement 
then  or  previously  made,  allowed  Heintz  to  retain  said  balance  upon  the 
payr.nent  of  6  per  cent,  per  annum. 

And  Heintz  having  been  long  previously  insolvent,  applied  for  the 
benefit  of  the  bankrupt  act,  on  October  27,  1868,  and  surrendered  all 
his  property. 

Defendants  allege  that  $710.94  is  a  portion  of  the  defalcation  alleged 
in  petition,  and  that  all  other  sums  that  came  into  his  hands  were  held 
under  a  similar  arrangement. 

PlaintiflFs  for  reply  deny  that  Heintz  paid  out  during  his  term  all  the 
money  that  came  into  his  hands.  They  deny  that  it  was  the  duty  of  the 
tociety  to  require  the  treasurer  to  pay  over  to  the  plaintiff  all  moneys 


4 1  •  OmO  DBCISIONS. 


Montgomery  Superior  Court. 


over  $ioo.  They  deny  that  the  finance  committee  reported  $710.94  m 
the  hands  of  the  treasurer  on  July  7,  1868,  but  aver  that  the  committee  re- 
ported $1,215.94.  They  deny  that  they  allowed  Heintz  to  retain  the 
balance  on  interest 

Haynes,  J. 

It  appears  that  the  defendant,  Heintz,  had  been  for  several  terms,  ot 
six  months  each,  treasurer  of  the  Harugari  Society,  when  he  was  re- 
appointed on  July  7,  1868,  for  the  ensuing  six  months,  and  gave  bond, 
with  the  other  defendants,  as  sureties.  The  proof  shows  that  he  then 
had  in  his  hands  none  or  but  little  of  the  money  which  had  come  to  him 
as  treasurer,  but  that  he  was,  in  fact,  defaulter  to  a  greater  amount  than 
that  claimed  in  this  suit.  A  part  of  this  money  he  had  with  the  consent 
of  the  society  used  in  his  business,  being  charged  with,  and  accounting 
for  interest  upon  it.  He  cannot  be  charged  with  this  as  treasurer,  so  as 
to  hold  his  sureties  liable  for  it.  They  were  sureties  for  his  good  con- 
duct as  treasurer,  not  as  a  borrower  of  money,  and  their  contract  cannot 
be  changed  without  their  consent.  The  residue  he  did  not  have  in  hand 
or  deposited  as  the  rules  of  the  society  required.  These  sureties  cannot 
be  held  for  a  defalcation  occurring  in  prior  terms.  By  the  tenor  of  the 
bond,  they  are  sureties  only  for  his  last  term,  and  the  condition  that  he 
shall  pay  over  all  money  remaining  in  his  hands,  can  only  apply  to  money 
received  by  him  as  treasurer  during  that  term  and  remaining  in  his  hands. 
Any  payments  made  by  Heintz  in  his  last  term,  out  of  money  in  his 
hands  previously,  or  which  came  to  him  as  proper  payments  into  the 
treasury,  for  a  previous  term,  are  applicable  to  his  indebtedness  for  such 
previous  term,  but  not  so  with  the  current  payments  of  his  last  term, 
which  are  applicable  against  the  current  receipts  of  the  same  term.  The 
rule  between  individuals  that  where  there  is  no  specific  application  by 
debtor  or  creditor,  payments  shall  be  appplied  to  the  oldest  indebtedness, 
does  not  apply  as  against  sureties  in  a  case  of  this  kind.  As  the  proof 
shows  that  Heintz  paid  out  on  orders  of  the  society,  as  current  pay- 
ments, more  than  he  received  during  the  term  for  which  these  defendants 
were  his  sureties,  there  is  no  liability  on  their  part,  and  there  must  be 
judgment  in  their  favor. 

Craighead  and  Munger,  for  plaintiffs. 

Houk  and  McMahon,  contra. 
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Parent  and  Child. 

[Montgomery  Superior  Court] 

Van  Doren  v.  Adam  Eby. 

1.  Father  not  Liable  for  Necessaries  for  Adult  Child. 

The  father  is  under  no  legal  obligation  to  furnish  support  and  maintenance  to  bii 
daughters  who  have  reached  their  majority  and  will  not  be  bound  on  account 
of  goods,  necessaries  or  otherwise  purchased  by  them  for  their  own  om  unlesa 
such  purchase  was  authorized  by  him. 

2.  Authority  to  Furnish  Necessaries  May  be  Implied. 

Such  authority  may  be  express,  or  implied  from  such  acts  upon  his  part  as 
would  justify  the  plaintiffs  in  the  belief  and  understanding  that  they  were 
authorized  by  him  to  furnish  his  daughters  goods  upon  his  account. 

8.    Subsequent  Prokise  to  Pay  Bill  Not  Binding. 

If  there  was  no  express  or  implied  authority  to  furnish  the  goods  upon  his  ac- 
count, a  subsequent  promise  to  pay  the  bill  would  not  bind  the  defendant,  it 
being  without  consideration.  But  an  admission  of  the  correctness  of  the  bill 
and  a  promise  to  pay  it  may  be  considered  as  evidence  of  such  authority. 

Action  brought  upon  an  account  of  $265,  for  goods  bought  by  de- 
fendant's daughters.  Defendant  refused  to  pay  and  set  up  as  a  defense 
that  the  dauo^hters  were  over  age  and  could  not  bind  him  for  goods  with- 
out special  authority  from  him. 

Charge  to  jury. 

Hayniss,  J, 

It  is  not  necessary  to  repeat  what  I  have  said  would  be  the  law  appli- 
cable to  the  case  if  the  daughters  of  the  defendant  had  been  minors. 
They  had  both  reached  their  majority  when  the  goods,  the  price  of  which 
is  the  subject  of  this  action,  were  purchased.  Being  of  that  age  the 
father  was  under  no  legal  obligation  to  furnish  them  support  or  main- 
tenance, and  he  would  not  be  bound  for  any  purchase  of  goods,  neces- 
saries or  otherwise  made  for  their  own  use  unless  such  purchase  was 
authorized  by  him.  Such  authority  might  be  express,  or  implied  from 
such  acts  upon  his  part  as  justified  the  plaintiffs  in  the  belief  and  under- 
standing that  they  were  authorized  by  him  to  furnish  the  daughters 
goods,  upon  his  account;  that  he  had  seen  them  purchasing  goods  in 
his  name,  or  knew  of  their  doing  so,  and  made  no  objection,  or  that  he 
had  previously  acknowledged  the  correctness  of  similar  bills,  and  paid 
them,  would  be  evidence  of  such  authority.  If  there  was  no  express  or 
implied  authority  to  furnish  the  goods  upon  his  account,  a  subsequent 
promise  to  pay  the  bill  would  not  bind  the  defendant,  it  being  without 
consideration.  But  an  admission  of  the  correctness  of  the  bill,  and  a 
promise  to  pav  it.  may  be  considered  as  evidence  of  such  authority.     If 
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such  authority  is  found  to  have  existed,  a  subsequent  prohibition  to  the 
daughters  against  making  any  further  purchases  would  not  affect  the 
right  of  the  plaintiffs  to  recover  unless  it  was  made  known  to  them. 

The  jury  returned  a  verdict  for  the  plaintiff;  amount  $266,  and 
interest. 

Howard  &  Son,  for  plaintiff. 

Vallandigham,  contra. 


Contract. 

[Bfontgomery  Common  Pleas.] 

A.  C.  Van  Doren  v.  George  E.  htt. 

Verdict  fob  Damages  for  Breach  of  Gontraci. 

Where  plaintiff  at  the  request  of  defendant,  took  defendant  into  bis  emptoj 
in  the  capacity  of  a  clerk  for  the  period  of  one  year  at  an  ain'eed  price  for 
the  term  If  the  defendant  would  remain  and  serve  plaintiff,  after  four  month's 
service,  against  the  wishes  and  without  the  consent  of  the  plaintiff,  and 
without  sufficient  or  reasonable  cause,  leaves  his  employ  and  refuses  to  re* 
turn,  the  plaintiff  may  recover  damages  for  the  breach  of  the  contract. 

On  appeal  from  the  justice's  court. 

The  petition  sets  forth  that  on  April  9,  1867,  at  the  request  of  the 
defendant,  he  took  him  into  his  employ  in  the  capacity  of  a  clerk  for  the 
period  of  one  year,  and  agreed  to  pay  him  the  sum  of  $550  if  the  defend- 
ant would  remain  with  the  plaintiff  and  serve  him  for  the  period  of  one 
year;  and  the  plaintiff  says  that  the  defendant  then  and  there  promised 
and  agreed  to  remain  with  and  serve  the  plaintiff. 

Rut  the  defendant,  regardless  of  his  said  contract,  remained  with 
and  served  the  plaintiff  during  four  months  only,  and  left  the  employ  of 
the  plaintiff  against  his  wishes  and  without  his  consent;  that  the  defend- 
ant left  his  employ  without  any  sufficient  or  reasonable  cause  whatever, 
and  from  that  time  has  refused  to  continue  in  the  employ  of  the  plaintitt 
for  the  remainder  of  said  term ;  that  the  defendant  served  him  only  dur- 
ing the  dull  season,  and  his  services  during  the  time  were  of  little  value 
on  this  account,  and  because  he  was  not  familiar  with  plaintiff's  business 
and  was  obliged  to  be  instructed  therein ;  that  at  the  time  the  defendant 
left  hs  employ,  the  busy  season  was  about  to  begin  and  the  services  of 
the  defendant  would  have  been  of  great  value  to  him. 

Damages  laid  at  $250. 

Defendant  for  answer  denies  that  he  ever  agreed  or  promised  to 
work  for  one  year  or  any  definite  time.  He  says  he  did  not  break  his 
contract  with  plaintiff,  and  says  he  left  because  the  plaintiff  was  abusive 
to  him.     Defendant  further  says  that  the  plaintiff  is  indebted  to  him  in 
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the  sum  of  $11.48  and  interest  from  August  9,  1867,  as  balance  due  him 
ever  and  above  the  amount  drawn  by  him. 

PlaintiflF  for  reply  denies  that  he  abused  the  defendant,  and  denies 
that  he  left  on  that  account.  He  denies  that  he  owes  the  defendant  any- 
thing. 

The  jury  returned  a  verdict  for  plaintiff  and  assessed  his  damage  at 
$50. 

Howard,  for  plaintiff. 

Hart  &  Whitney,  contra. 


Parties — Administrators'-- Heirs. 

[Montgomery  Common  Pleas.] 

George  Vanskoyck  v.  Samuel  C.  Sewy. 

Suit  bt  Heirs  Without  Adkinistratobs. 

The  sole  heirs  and  distributees  of  an  estate,  there  being  no  debts,  having  admin- 
istered  said  estate  except  a  note,  by  an  amicable  arrangement  between  them- 
selves, without  the  appointment  of  an  administrator,  may  maintain  an  ac 
tion  on  a  note  owing  to  the  decedent  without  the  appointment  of  an  adminis- 
trator. 

Suit  brought  on  a  promissory  note  made  by  defendant  to  one  Geo.  T. 
Stump,  in  his  lifetime.  The  petition  avers  that  Stump  died,  leaving 
plaintiffs  his  sole  heirs  and  distributees,  and  that  his  entire  real  estate  and 
personal  descended  to  them,  and  there  being  no  debts,  no  administrator 
has  been  appointed  and  plaintiff  had  administered  said  estate  by  an  ami- 
cable arrangement  between  themselves,  and  that  no  part  of  said  note  had 
been  paid,  wherefore  plaintiffs  pray  judgment  for  amount  thereof  and  in- 
terest. To  this  petition  defendant  filed  a  general  demurrer,  and  made  the 
point  that  the  petition  showed  no  title  to  the  note  or  right  to  brmg  the  ac- 
tion in  the  plaintiffs,  and  that  such  action  could  only  be  brought  by  an  ad- 
ministrator. 

Smith,  J. 

I  am  referred  to  no  authorities  on  either  side,  and  cannot  now  refer 
to  any  myself,  where  the  question  here  raised  has  been  directly  decided. 
I  think  the  action  on  the  averments  in  this  petition  may  be  maintained  by 
these  plaintiffs.  The  note  and  its  proceeds  belong  to  them.  A  payment 
to  them  or  a  release  by  them,  would,  in  my  opinion,  be  a  good  defense, 
should  an  administrator  be  hereafter  appointed,  and  a  suit  should  be 
brought  by  him  against  the  defendants  on  the  note.    The  estate  here,  with 
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the  exception  of  this  note,  having  been  amicably  administered,  and  there 
being  no  debts  against  the  estate,  I  do  not  think  that  these  parties  should, 
for  the  purposes  of  collecting  this  note,  be  put  to  the  expense  of  taking 
out  letters  of  administration,  when  it  would  be  the  duty  of  such  adminis- 
trator, after  paying  his  own  fees  to  pay  the  residue  to  these  plaintiffs  di- 
rectly.   Demurrer  overruled,  and  leave  to  answer  by  September  i. 

Young  &  Gottschall,  for  plaintiffs. 

Conover  &  Craighead,  contra. 


Yerdict. 

[Montgomery  Superior  Oourt] 

*Wau,ace  v.  Ennis. 


ViRDioT  Must  Aooobd  With  Law  as  Ohabged. 

The  verdict  of  a  jury  must  be   in   accordance   with   the  law  as  charged  by  the 
court. 

Motion  for  a  new  trial  by  the  defendant;  verdict  yesterday  for 
plaintiff. 

Counsel  for  defendant  called  up  the  motion  for  a  new  trial  in  this 
case,  the  first  thing  this  morning,  and  said  it  should  be  disposed  of  im- 
mediately. The  jury  had  so  flagrantly  disregarded  the  charge  of  the 
court  and  acted  upon  their  own  notions  of  the  law,  that  it  was  due  to  the 
dignity  of  the  court  that  the  verdict  should  be  set  aside  immediately. 

Counsel  for  defendant,  insisted  that  he  was  not  ready  to  argue  the 
motion,  and  wanted  lime;  and  that  he  would  argue  it  in  its  proper  order. 

The  court  said  that  it  would  hear  the  motion  now.  The  verdict  is 
certainly  an  extraordinary  one. 

Counsel  for  plaintiff,  insisted  upon  further  time.  The  court,  there- 
upon, said  that  if  counsel  for  plaintiff  hoped  to  convince  him  that  he  was 
wrong  in  the  charge  which  he  had  given  to  the  jury,  he  would  listen  to 
the  argument.  Counsel  stated  that  they  would  try ;  whereupon  the  mo- 
tion was  continued. 

Haynes,  J. 

The  jury  may  know  more  law  than  the  judge ;  but  it  has  always  been 
supposed  to  be  the  rule  in  this  court,  that  it  should  take  the  law  from 
the  court.  The  verdict  they  have  rendered  in  this  case  is  unsupported 
by  the  evidence.  Under  the  charge  of  the  court  it  was  their  plain  duty 
to  render  a  verdict  for  the  defendant ;  I  say  this  to  you  that  the  jury  may 
understand  that  it  is  their  duty  to  decide  cases  according  to  law,  as  given 
them  in  charge  by  the  court. 

Howard  &  Son,  for  plaintiff. 

Houk  &  McMahon,  contra. 

*8ee  also  next  case. 
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Warranty. 

[Montcomery  Superior  Court] 

♦James  Wallace  v.  Mitchell  J.  Ennis. 

Grantor  Retaining  Consideration  Deed  Cannot  Sue  for  Breach  of  Covenant. 

Where  E.  conveyed  real  estate  to  W.  in  consideration  of  an  account  against  tha 
estate  of  G.  and  afterwards  the  real  estate  is  sold  to  satisfy  a  Hen  against  it 
at  the  time  it  was  conveyed,  and  W.  obtains  possession  of  said  account,  sues 
upon  it  in  his  own  name  as  his  own,  and  prosecutes  such  action  to  final  judg- 
ment, without  any  active  interference  on  the  part  of  E.,  he  will  be  considered 
to  have  abandoned  his  action  against  E.  on  the  covenants  of  warranty  in  the 
deed,  and  cannot  maintain  an  action  thereon  after  being  defeated  in  such  ac- 
tion on  the  account. 

Suit  by  plaintiff  upon  the  covenants  of  warranty  in  a  deed  from  de- 
fendant to  him. 

The  following  facts  are  admitted:  In  1852  the  defendant  sold  the 
plaintiff  a  piece  of  property  in  consideration  of  an  account  for  about 
$800  against  John  Gallaher's  estate.  The  plaintiff  sold  this  land  to  D. 
P.  Freeman.  But  the  property  was  sold  under  a  judgment  in  favor  of 
Margaret  Johns,  which  was  a  lien  on  the  property  prior  to  Ennis'  sale 
to  Wallace.  Wallace  settled  the  matter  between  himself  and  Freeman, 
and  then  applied  to  Ennis  for  reimbursement.  Ennis  did  not  do  so. 
Wallace  then  got  possession  of  the  account,  brought  suit  upon  it  in  his 
own  name;  and  the  case  was  pending  against  Gallaher's  administrator 
for  over  three  years,  when  Wallace  was  defeated  on  the  claim  by  a  ques- 
tion of  law.  After  being  defeated  he  brought  suit  against  Ennis  on  the 
covenants  of  warranty.  During  the  pendency  of  the  suit  against  Gal- 
laher's administrator,  the  deposition  of  M.  J.  Ennis  was  taken,  in  which 
he  stated  that  the  account  belonged  to  him ;  but  he  took  no  steps  to  get 
possession  of  the  same ;  nor  did  Wallace  offer  it  back,  but  Wallace  con- 
tinued to  prosecute  the  case  for  several  years.  Under  these  circum- 
stances counsel  for  defendant  claimed  that  the  action  of  Wallace 
amounted  to  an  abandonment  of  the  contract,  and  that  he  could  not. 
after  being  defeated  on  the  account,  turn  around  and  sue  on  his  warranty. 

Charge  to  jury. 

Haynes,  J. 

There  was  no  doubt  of  the  plaintiff's  right  to  recover  on  the  war- 
ranty given  him  by  the  defendant,  unless  the  plaintiff  had  destroyed  his 
right  by  hi^  own  subsequent  action.  It  would  not  pass  upon  the  ques- 
tion v/hether  Wallace,  after  Ennis*  refusal  to  respond  in  damages,  had 
a  right  to  regard  the  contract  at  an  end,  and  to  take  pos.session  of  the  ac- 
count.    But  if  Wallace  did  actually  take  the  account  into  his  possession, 

*  See  also  preceding  case. 
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sue  upon  it  in  his  own  name,  as  his  own,  and  prosecute  it  to  final  judg- 
ment, he  could  not  sue  the  defendant  upon  his  warranty  after  his  failure 
on  the  account.  For  if  he  had  recovered  judgment  on  the  account,  it  is 
plain  he  could  not  have  sued  on  the  warranty  also.  That  the  statement 
by  Ennis,  that  the  account  belonged  to  him,  was  a  circumstance  to  which 
the  jury  should  look ;  but  it  was  Wallace's  duty  to  have  tendered  him 
back  the  account;  and  if  he  did  not  but  afterwards  continued  to  pros- 
ecute the  same,  without  any  steps  being  taken  by  Ennis  to  prevent  it,  that 
Wallace  could  not  recover  in  this  action.  That  in  this  case  the  judg- 
ment rendered  against  Wallace  in  the  suit  against  Gallaher*s  estate,  was 
a  final  judgment  upon  the  demurrer. 

The  jury  found  for  plaintiff,  amount,  $1,017. 

Howard  &  Son,  for  plaintiff. 

Houk  &  McMahon,  contra. 

This  case  was  tried  at  a  former  term  of  this  court,  and  the  jury  re- 
turned a  verdict  for  the  plaintiff;  and  the  court,  upon  motion,  set  the 
verdict  aside,  and  granted  a  new  trial. 

Charge  to  jury. 

Haynes,  J. 

There  was  no  doubt  of  the  plaintiff's  right  to  recover  on  the  war- 
ranty given  him  by  the  defendant,  unless  the  plaintiff  had  destroyed  his 
right  by  his  own  subsequent  action.  It  would  not  pass  upon  the  ques- 
tion whether  Wallace,  after  Ennis*  refusal  to  resf)ond  in  damages,  had 
a  right  to  regard  the  contract  at  an  end,  and  to  take  possession  of  the 
account.  But  if  Wallace  did  actually  take  the  account  into  his  posses- 
sion, sue  upon  it  in  his  own  name,  as  his  own,  and  prosecute  it  to  final 
judgment,  without  any  active  interference  on  the  part  of  the  defendant, 
he  could  not  recover  of  the  defendant  upon  his  warranty  after  his  failure 
on  the  account. 

The  jury  returned  a  verdict  for  the  defendant. 

Howard  &  Son,  and  J.  A.  Jordan,  for  plaintiff. 

Houk  &  McMahon^  contra. 


Trespass. 

[Montgomery  Superior  Court.  April  Term,  18G9.] 

James  A.  Wai^lace  v.  Dayton  (City). 

1.    Trespass  does  not  Lie  Against  one  in  Possession  Under  DErBcriTE  Tax 
Title. 

While  the  code  has  changed  the  mode  of  proceeding  in  civil  actions,  it  does 
not  give  a  right  of  action  where  none  existed  before;  and  therefore  an  action 
of  trespass  or  waste  cannot  be  maiutaiued  by  the  rightful  owner  out  of 
possession,  against  one  in  peaceable  possession  under  a  defective  tax  title. 

S,    Remedy  Against  Party  in  Possession  Under  Defective  Tax  Title. 

Where  a  party  is  in  possession  of  real  estate  under  a  defective  tax  title  tht 
remody  of  the  rightful  owner  is  by  action  for  possession  of  real  proi>crty, 
formerly  by  ejectment. 
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Plaintiffs  aver  that  ever  since  March  i,  1861,  they  were  owners  and 
seized  in  fee  of  lots  1710,  171 1,  1712,  1713  and  1714;  that  on  March  i, 
x86i,  and  on  divers  other  days  and  times  since,  the  defendant  unlaw- 
fully, and  with  force,  took  possession  of  the  lots,  and  dug  and  hauled 
away  large  quantities  of  soil,  earth  and  gravel,  and  converted  the  same 
to  its  own  use  to  the  value  of  three  thousand  dollars  for  which  amount 
they  ask  judgment. 

Defendant  for  answer,  deny  that  the  plaintiffs  since  March  i, 
1861,  have  been  the  owners  in  fee  of  above  lots;  but  that  it  is  the  owner, 
and  is  seized  in  fee  of  the  lots,  and  that  it  was  the  owner  before  and  ever 
since  March  i,  1861 ;  that  on  December  15,  1861,  the  auditor  of  Mont- 
gomery county  conveyed  said  lots  to  Henry  Cuppy,  the  said  lots  having 
been  sold  for  delinquent  taxes.  Henry  Cuppy  conveyed  the  same  to 
Daniel  H.  Dryden,  and  Dryden  conveyed  the  said  lots  to  the  city  of 
Dayton  on  February  26,  1861,  and  that  even  since  that  time  the  defendant 
has  been  in  peaceable  and  quiet  enjoyment  and  possession  of  said  lots; 
that  the  plaintiffs  not  only  do  not  hold  the  legal  title  to  the  lots,  but  that 
thev  never  had  possession  of  them. 

The  plaintiffs  for  reply  deny  that  the  defendant  is  now,  or  ever  has 
been,  seized  in  fee  of  the  said  lote.  They  aver  that  defendant  claims  said 
premises  on  a  tax  title,  but  they  aver  that  the  proceedings  of  the  auditor 
and  treasurer  in  making  such  title  were  irregular  and  defective,  and 
that  said  title  is  void. 

Defendant  demurs  generally  to  the  reply. 

Havnes,  J. 

■ 

The  code  has  changed  the  mode  of  proceeding  in  civil  actions,  but 
does  not  give  a  right  of  atcion  where  none  existed  before.  Upon  the 
case  made  by  the  pleadings,  no  action  could  have  been  maintained. 
Possession  by  the  plaintiff  was  necessary  to  the  action  of  the  trespass. 
Trespass  on  the  case  lay  for  an  injury  to  the  reversion  where  a  tenant 
for  life  or  years  was  in  lawful  possession,  or  for  an  injury  to  the  security 
of  the  mortgage  where  the  mortgagor  was  in  possession.  The  action 
for  waste,  referred  to  in  argument,  was  for  the  injury  to  such  an  interest. 
When  the  rightful  owner  of  land  was  dispossessed,  he  might  maintain 
any  action  against  the  wrongdoer  for  the  original  trespass,  but  neither 
trespass  nor  case  would  lie  for  injuries  afterward  committed,  while  the 
wrongdoes  remained  in  possession.  His  remedy  was  formerly  by 
ejectment,  and  is  now  by  the  action  to  recover  possession  of  real  prop- 
erty.    Demurrer  sustained. 

Jordan  &  Bigelow,  for  plaintiff. 

D.  B.  Corwin,  city  solicitor,  contra. 

S7  Mont. 
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Alimony, 

[Montgomery  Common  Pleaa.] 

Louisa  Walters  v.  James  B.  Walters. 

L    HusBAirD'8  DuTT  TO  Provide. 

By  the  rules  of  law  a  bosband  ia  bound  to  fnmish  bis  wife  witb  all  suitable 
necessaries  during  their  cohabitation  aa  man  and  wife. 

2.      ABANDONKElfT  JUSTimKO  AUMONT. 

Abandonment,  as  contemplated  in  the  statute  providing  for  alimony,  consists 
in  permanently  and  habitually  abandoning  the  wife's  bed  by  the  husband,  and 
taking  up  his  permanent  lodging  in  another  room  In  the  same  house  or  else- 
where. 

8.    Wife  Leaving  Husband  Without  Cause. 

A  wife  who  separates  from  her  husband  without  lawful  cause  cannot  maintain 
an  action  against  him  for  alimony. 

4.    Husband's  Home  Not  Unsuitable  Temforart  Residence. 

The  home  of  the  husband's  father  and  mother,  whose  financial  and  social  cir> 
cumstances  are  equal  to  those  under  which  the  wife  has  been  accustomed  to 
live,  and  whose  home  is  ample  in  dimensions  to  accomodate  such  addition 
to  the  family,  is  not  an  unsuitable  place  for  a  husband  to  take  his  wife  for 
a  temporary  residence,  particularly  where  it  appears  that  the  wife  was  wel- 
comed and  treated  kindly  by  the  husband's  parents  and  sister. 

(.    Failure  to  Provide  Separate  Residence. 

Temporary  failure  on  the  part  of  the  husband  to  provide  a  residence  for  his 
wife  separate  from  that  of  his  family  home,  where  it  appears  that  the  wife 
was  treated  kindly  there,  is  not  sufficient  cause  for  separation. 

The  petition  was  filed  December  21,  1866,  alleging  a  marriage  on 
September  26,  1865,  and  that  she  lived  with  the  defendant  as  a  faithful 
and  obedient  wife,  until  on  or  about  December,  1866,  when  the  defendant 
as  she  avers,  regardless  of  his  marital  duties  toward  her,  wilfully  aban- 
doned her  without  good  cause,  and  has  wholly  refused  to  provide  for  her 
support. 

The  answer  was  filed  May  2,  1867,  and  says:  "That  on  the  day  she 
mentions  in  her  petition,  'without  any  sufficient  cause  or  justification,' 
she  voluntarily  separated  from  him,  and  abandoned  the  home  which  he 
had  chosen  for  her,  being  his  father's  house,  at  which  place  they  had  been 
living  since  their  marriage.' 
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Smith.  J. 

This  case  has  consumed  much  time ;  many  witnesses  have  been  ex- 
amined, and  counsel  have  argued  it  elaborately,  and  with  distinguished 
abilitv. 

The  parties  were  married  on  September  26,  1865 ;  their  families  were 
highly  respectable,  and  as  far  as  the  facts  are  developed  by  the  testimony, 
the  marriage  was  a  suitable  one  for  the  parties,  and  agreeable  to  their  re- 
•pective  families.  It  took  place  after  courtship  of  some  two  years,  a  per- 
iod sufficiently  protracted,  perhaps,  independent  of  any  previpus  acquaint- 
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ance,  to  furnish  the  parties  with  ample  opportunity  of  ascertaining  each 
other's  tastes  and  peculiarites,  if  any,  and  to  develop  those  feelings  of 
love  and  affection  which  should  form  the  true  basis  of  the  matrimonial 
relation. 

During  the  courtship,  and  at  the  time  of  the  consummation  of  the 
marriage,  the  defendant  resided  with  his  father,  his  mother  and  an  un- 
married sister,  in  a  house  of  ample  dimensions  for  the  reception  of  another 
inmate,  and  furnished  with  all  the  usual  appliances  of  comfort  and  con- 
venience. There  is,  I  believe,  no  testimony  tending  to  prove,  that  during 
any  part  of  this  period,  there  was  any  promise  on  the  part  of  the  defend- 
ant, or  any  understanding  between  the  parties,  that  upon  the  consumma- 
tion of  the  marriage,  the  defendant's  home  was  to  be  changed ;  that  they 
were  to  commence  house-keeping  immediately,  or  keep  up  a  separate 
establishment  of  their  own.  Accordingly,  shortly  after  their  marriage, 
they  went  to  reside,  either  temporarily  or  permanently,  in  the  house  of 
the  defendant's  father. 

There  is  I  think,  no  reason  for  doubting  that  this  marriage  was  one 
of  mutual  love  and  affection ;  and  there  is  no  evidence  that  the  relations 
of  the  parties  were  otherwise  than  pleasant,  until  sometime  in  the  summer 
of  1866,  when  from  very  small  and  apparently  inconsiderable  causes,  the 
smooth  course  of  matrimonial  life  was  ruffled  and  disturbed.  Things 
continued  to  grow  worse,  until  about  December  18,  1866,  less  than  fifteen 
months  after  the  marriage,  when  most  unfortunately  the  separation  took 
place. 

By  the  rules  of  law,  as  I  understand  them,  a  husband  is  bound  to 
furnish  his  wife  with  all  suitable  necessaries  during  their  cohabitation  as 
man  and  wife.  If  he  abandons  her  without  good  cause,  or  if  by  his  mis- 
conduct, the  wife  abandons  the  husband,  his  obligation  to  maintain  and 
support  her  still  continues,  and  it  may  be  enforced  by  the  creditor 
directly  against  the  husband  for  necessaries  fiu'uished  the  wife;  or  she 
may  call  upon  the  court  to  order  him  to  provide  for  her  a  suitable  sup- 
port in  the  way  of  alimony.  Where  it  is  shown  that  the  wife  without 
good  cause,  has  abandoned  her  husband,  and  has  failed  to  discharge  her 
duties  as  a  wife,  the  duty  incumbent  upon  him  to  support  her  ceases,  and 
he  would  not  be  responsible  for  her  debts. 

The  important  inquiry  then,  in  this  most  unpleasant  case  is  what 
were  the  circumstances  and  causes  attending  this  separation?  and  what 
was  its  true  character?  Was  Mrs.  Walters  abandoned  by  her  husband 
without  good  cause;  or  did  she  abandon  him  without  sufficient  cause? 
Did  the  separation  result  in  consequence  of  the  husband's  ill  treatment ; 
or  did  she  leave  his  residence,  causelessly,  and  in  a  fit  of  waywardness  ?  Is 
the  case  as  presented  by  the  testimony,  one  in  which  by  the  true  spirit 
and  meaning  of  the  law  of  alimony,  the  court  is  bound  to  render  her 
relief  which  she  seeks,  or  has  she  by  her  own  conduct,  deprived  herself 
of  that  relief? 
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The  marriage  relation  is  one  by  which  mutual  and  reciprocal  obliga* 
tions  are  imposed  upon  the  parties.  Both  have  important  duties  to  per- 
form. It  is  the  duty  of  the  husband  to  provide  for  the  wife  a  suitable  and 
comfortable  home,  according  to  his  means  and  condition  in  life.  He 
being  the  head  of  the  family,  the  choice  or  selection  of  a  home  or  resi- 
dence would  seem  principally  to  devolve  upon  him.  In  this  selection, 
it  is  unquestionably  his  duty  to  consult  the  reasonable  tastes  and  wishes 
of  his  wife,  not  any  unreasonable  whim  or  caprice,  so  as  to  render  that 
home  as  far  as  possible,  according  to  his  ability,  comfortable  and  happy. 
As  far  as  I  am  able  to  form  an  opinion  from  the  testimony,  and  I  have  en- 
deavored assiduously  to  learn  the  cause  of  the  difficulty,  the  alleged 
grievances  of  the  plaintiff  until  about  the  time  of  the  separation,  con- 
sisted. 

First — In  her  dissatisfaction  with  the  residence  provided  for  her  by 
her  husband,  and 

Second — That  he  manifested  an  undue  regard  and  aflPection  for  his 
mother  and  sister.  She  seems  to  have  entertained  the  opinion  that  the 
filial  deference  and  regard  manifested  by  her  husband  to  his  mother 
detracted  from  the  love  and  affection  which  he  owed  his  wife. 

On  a  careful  review  and  consideration  of  the  testimony  in  this  case, 
the  condition  of  the  parties,  and  particularly  the  condition  and  means  of 
the  husband,  I  do  not  find  that  the  home  of  his  father  and  mother  was 
an  unsuitable  place  for  the  defendant  to  take  his  newly  married  wife.  As 
far  as  the  facts  are  disclosed  by  the  testimony,  at  all  events,  for  a  tempor- 
ary residence,  it  seems  to  me,  to  have  been  eminently  proper.  Mrs, 
Walters  no  doubt,  was  desirous  of  becoming  the  mistress  of  a  separate 
establishment.  She  desired  perhaps,  more  unrestricted  freedom  and  per- 
sonal independence.  But,  unless  it  be  shown  that  the  family  treated  her 
rudely  or  unkindly;  unless  she  was  subjected  to  improper  treatment,  or 
to  unpleasant  and  disparaging  annoyances,  it  was  her  duty  to  wait  until 
the  circumstances  of  her  husband  would  have  enabled  him  to  gratify  her 
wishes  in  that  respect. 

1  am  aware,  that  in  a  family  situated  as  this  family  was,  there  may 
have  been  many  petty  annoyances,  and  many  real  or  supposed  grievances, 
calculated  to  chafe  and  irritate  the  feelings  of  a  young  and  spirited 
woman,  as  Mrs.  Walters  was,  perhaps  an  only  daughter,  and  not  sub- 
ject before  to  a  very  rigid  parental  control.  These  thing,  if  they  existed, 
may  under  the  circumstances  be  difficult  to  establish  by  proof ;  and  I  can 
very  readily  imagine  a  state  of  case  so  annoying  as  might  have  justified 
the  plaintiff  in  absenting  herself  from  such  a  house,  unless  remedied  by 
the  husband.  But  was  such  the  case  here?  If  so,  the  testimony  fails  to 
prove  it.  I  look  through  this  testimony  in  vain,  to  find  that  on  any 
oc«:asion  either  in  word  or  act,  was  she  treated  rudely,  harshly,  or  un- 
kiT'dly  by  Dr.  Walter^,  his  wife,  or  daughter.  There  is  no  evidence  that 
they  considered  unequal  in  family  or  position,  to  the  defendant.    There 
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is  no  evidence  that  her  family  was  considered  unequal  to  theirs.  And, 
although  it  would  seem  from  the  evidence,  that  there  was  not  much 
social  intercourse  between  the  families,  that  may  have  been  the  result  of 
choice  and  inclination.  There  is  no  proof  that  the  family  of  Mr.  Smith 
was  inferior  in  social  position,  or  respectability,  to  that  of  Dr.  Walters,  or 
that  Dr.  Walters  so  considered  it ;  and  my  recollection  does  not  enable 
me  to  recall  any  evidence  of  Mrs.  Walters  ever  complaining  that  her 
family  was  treated  disparagingly  or  disrespectfully  by  the  family  of  Dr. 
Walters. 

1  do  not  see  in  this  case  any  evidence  direct  or  in  my  estimation  pre- 
sumptive, of  any  wish  or  desire  on  the  part  of  the  family  of  Dr.  Walters 
to  bring  about  a  separation  of  these  parties.  The  plaintiff  was  the  wife 
of  their  only  son.  A  separation  would  be  attended  by  scandal  and  dis- 
grace ;.  why,  should  they  desire  it  ?  Mrs.  Walters  was  a  lady,  handsome, 
intelligent  and  accomplished ;  and,  according  to  the  testimony,  the  be- 
loved idol  of  their  son,  loved  by  the  family ;  and  though  to  some  extent 
wayward,  and  irritable  in  her  temperament,  reconciliations  between  her 
and  her  husband  did  take  pkce.  The  reputation  of  the  family  for  kind- 
ness and  gentleness  would  seem  to  ignore  such  a  presumption.  If  such 
were  the  wishes  and  desires  of  this  family,  if  the  plaintiff  was  at  any 
time  treated  by  them  harshly,  rudely  or  unkindly,  the  facts  have  not  only 
been  very  adroitly  concealed,  but  I  would  have  to  find  that  witnesses,  ap- 
parently of  high  standing,  candor  and  respectability,  had  testified  un- 
truly. 

But  the  plaintiff  from  some  cause  was  uneasy,  dissatisfied  and  un- 
happy. She  manifested  an  ardent  desire  to  leave  the  paternal  mansion, 
and  to  commence  housekeeping.  With  a  lady  of  her  disposition  and 
temperament,  it  was  perhaps,  natural.  This  feeling  had  so  far  culmi- 
nated that  as  early  as  August,  1866,  she  threatened  to  abandon  her  home, 
unless  her  wishes  in  that  respect  were  gratified.  It  was  the  duty  of  a 
kind  and  indulgent  liusband,  on  discovering  these  manifestations  of  un- 
happiness,  to  use  all  proper  efforts  to  remove  them.  Did  he  make  such 
efforts?  If  human  testimony  can  be  relied  upon,  the  plamtiff,  the  de- 
fendant, Dr.  Walters  and  his  daughter,  did,  day  after  day,  some  of  them 
for  weeks,  endeavor  to  procure  a  house  for  these  parties,  I  have  no  1  eason 
to  doubt  the  bona  Mcs,  with  which  those  efforts  were  made ;  but  for  the 
time  being,  they  proved  unavailing.  A  suitable  residence,  either  by  pur- 
chase or  renting,  could  not  then  be  procured.  But  the  wife  of  Dr. 
Walters'  did  assure  the  plaintiff,  that  if  she  would  remain  and  make  her- 
lelf  happy  "her  word  for  it,"  one  should  be  procured  for  her  the  follow- 
ing spring.  This  promise  of  Mrs.  Walters,  was,  of  course,  not  legally 
binding  upon  her,  but  I  think,  there  is  good  reason  for  believing,  that  it 
was  made  in  good  faith,  and  that  she  intended  that  it  should  in  good 
faith  be  carried  out,  and  taking  this  in  connection  with  the  promise  of 
Dr.    Walters    referred    to    by    the    plaintiff    herself,    I    conclude    un- 
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hesitatingly,  that  it  was  the  duty  of  the  plaintiff,  as  a  faithful  and  obedient 
wife,  all  circumstances  considered,  to  have  waited  to  see  whether  these 
promises  would  or  would  not  be  performed.  I  hold,  therefore,  that  the 
failure  of  the  defendant,  to  provide  a  separate  residence  for  the  plaintiff, 
was  not  good  and  sufficient  cause  for  the  plaintiff  leaving  the  defendant, 
en  December  18,  1866,  and  the  home  he  had  provided  for  her.  If  that 
were  not,  certainly  his  supposed  deference  and  regard  for  his  mother  and 
sister  was  not.  If  the  incident  which  occurred  at  Browesville,  Pennsyl- 
vania, be  truly  reported  by  the  sister,  and  that  it  is,  I  have  no  reason  to 
doubt,  it  was  an  exceedingly  small  affair  and  unless  accompanied  by 
acts  and  circumstances  not  disclosed,  ought  not  for  one  moment  to  have 
interrupted  the  harmony  of  these  parties;  much  less,  should  it  have  in  any 
way  alienated  her  affection  for  her  husband. 

While  it  was  his  duty  to  love  his  wife  beyond  all  others,  his  love, 
deference  and  reverence  for  his  mother  who  had  borne  and  nourished  him 
in  infancy  and  boyhood,  were  by  no  means  inconsistent  with  his  first  duty 
to  his  wife.  In  the  ardor  of  her  affection,  I  suspect  she  was  too  ex- 
acting. Love  and  jealousy  are  not  unfrequenriy  very  closely  allied. 
"Honor  thy  father  and  thy  mother,"  emanates  from  the  same  source  as 
the  other  declaration.  "A  man  shall  leave  his  father  and  his  mother,  and 
shall  cleave  unto  his  wife,*'  and  cannot  therefore  be  inconsistent. 

But  this  case  must  be  decided  upon  the  allegations  of  the  petition 
as  well  as  the  evidence.  In  other  words,  if  the  plaintiff  succeed  in  this 
case,  it  must  be  on  the  ground,  and  for  the  cause  alleged  in  the  petition ; 
and  the  court  cannot  go  beyond  them,  to  seek  for  grounds  on  which  to 
relieve  the  plaintiff.  The  cause  alleged  is  that  on  or  about  December  15, 
1866,  the  defendant  as  she  avers,  regardless  of  his  marital  duties  to- 
ward said  plaintiff  wilfully  abandoned  her  without  good  cause,  and  has 
wholly  refused  to  provide  for  her  support.  By  our  statute  on  the  sub- 
ject of  alimony,  the  following,  among  others,  are  causes  for  the  allow- 
ance of  alimony,  '^abandonment  of  the  wife  without  good  cause.  Where 
there  is  a  separation  in  consequence  of  illtreatment  on  the  part  of  the 
husband,  whether  the  wife  be  maintained  by  the  husband  or  not." 

The  abandonment  referred  to  in  the  petition,  is  doubtless  the  fact 
that  on  the  night  of  Saturday,  December  15,  1866,  the  defendant,  com- 
plaining of  the  want  of  rest,  and  perhaps  complaining  of  the  want  of 
health,  left  the  room  usually  occupied  by  himself  and  wife  and  went  into 
another  room  of  the  same  house,  occupied  that  night  a  separate  bed ;  had 
a  stove  removed  into  the  same  room  on  Sunday  morning;  slept  there 
Sunday  night,  the  i6th,  "and  Monday  night,  the  17th,"  of  December, 
1866.  On  one  of  these  nights,  a  servant  girl  slept  with  his  wife;  her 
mother  on  the  night  of  the  17th,  and  one  night  she  slept-alone.  Was  this, 
with  attending  circumstances,  such  an  abandonment  of  the  wife  by  the 
husband,    as    is  contemplated    by       the   statute,     as     furnishing     a 

ground    for    the    allowance  of  alimony? 
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It  is  the  unquestionable  duty  of  the  husband  to  treat  his  wife 
as  a  wife.  The  customs  and  usagfes  of  society  in  this  country,  I  think, 
require  the  husband  and  wife  to  occupy  the  same  bed,  except  when  un- 
der certain  circumstances,  it  may  be  temporarily  discontinued,  and  what- 
ever may  be  the  rule  in  other  countries,  and  in  other  states  of  this  Un- 
ion, I  think  I  would  be  warranted  in  holding,  and  as  I  understand  the 
law,  would  unhesitatingly  hold  that  if  a  husband  should  not  tempor- 
arily but  permanently,  not  on  account  of  some  particular  exigency,  but 
habitually  abandon  his  wife's  bed,  and  take  up  his  permanent  lodging 
in  another  room  of  the  same  house,  without  the  assent  of  his  wife,  and 
against  her  will,  it  would  constitute  an  ''abandonment  of  the  wife  without 
good  cause,"  and  she  could  maintain  a  petition  for  alimony.  The  pri- 
mary meaning  of  "abandonment"  as  however  used  in  the  statute,  is  what 
it  means  according  to  its  usual  and  ordinary  acceptation,  his  leaving  her 
home  and  place  of  residence,  and  going  to  some  other  place  away  from 
her.  The  conduct  of  the  husband  on  the  occasion  referred  to,  is  neither 
commended  or  justified ;  it  can  only  be  tolerated.  If  he  was  sick,  desir- 
ious  of  rest,  or  for  any  other  good  cause,  wished  for  a  temporary  period 
to  sleep  alone,  love  and  affection,  if  not  the  dictates  of  duty,  would  have 
prompted  him  to  have  assigned  the  reason  for  his  conduct  to  his  wife. 
I  do  not  find  from  the  evidence,  that  he  did  that.  About  that  time  I  think 
he  exhibited  a  coldness,  and  want  of  attention  towards  his  wife,  incon- 
sistent with  that  ardor  of  affection,  gentleness,  and  indulgent  kindness, 
which  it  is  said  he  exhibited  in  the  earlier  days  of  his  married  life.  Th'Is 
coldness  and  want  of  attention  may  have  been  provoked  by  his  wife ;  and 
while  I  cannot  approve,  or  justify  his  conduct  in  its  entirely  about  the 
time  of  the  separation,  I  do  not  think  it  was  such  as  to  constitute  th:.t 
kind  of  "abandonment"  contemplated  by  the  statute.  In  regard  to  sorie 
of  the  matters  preceding  the  immediate  separation,  there  is  much  con- 
flicting testimony.  I  am  now  considering  it  in  the  most  unfavorable 
aspect  for  the  defendant.  That  alleged  abandonment  by  the  husband, 
may  have  hastened  the  leaving  of  the  wife.  It  did  not,  I  apprehend, 
constitute  the  sole  and  entire  cause.  It  is  in  evidence  that  on  the  morn- 
ing of  December  15th  prior  to  the  retirement  of  the  defendant  to  another 
room,  she  had  commenced  packing  one  of  her  trunks  with  the  avowed 
purpose  of  abandoning  the  residence  and  home  of  her  husband,  for  the 
reason  as  I  understand  the  testimony,  that  no  house  was  yet  prepared,  in 
which  they  could  go  to  housekeeping.  On  December  i8th  after  making 
the  necessary  prepartions  by  packing  her  trunks,  and  bidding  the  cus- 
tomary adieus,  she  took  her  final  leave.  The  step,  was,  I  think,  greatly 
to  be  deplored;  most  unfortunate  in  its  conception  and  execution;  and 
without  just  cause  in  law  on  her  part.  In  the  evening  of  the  same  day, 
the  letter,  a  copy  of  which  is  offered  in  evidence,  was  addressed  by  her  to 
her  husband.  The  law  favors  a  locus  penitentive.  If  she  had  had  time  to 
review  the  folly  of  her  conduct,  and  sincerely  to  repent  of  it,  and  in  good 
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faith  was  really  willing  to  return  and  }ive  with  her  husband,  even  in  the 
house  of  his  father,  which  she  had  that  morning  left,  and  as  I  believe 
non  animo  revertendi;  and  the  husband  had  reason  to  confide  in  the  gen- 
uineness of  her  repentance,  it  was,  I  apprehend  his  duty  to  accept  her 
offer,  or  risk  the  legal  consequences  of  a  refusal.  Was  this  repentance 
genuine?  Was  the  offer  to  return,  and  live  with  him,  made  in  good 
faith  and  did  she  really  intend  to  perform  what  in  that  letter  she  prom- 
ised? Upon  these  points  I  must  confess  my  skepticism;  I  cannot  rely 
upon  her  sincerity,  I  am  sorry  to  say,  with  unhesitating  confidence.  The 
repentance  was  extremely  sudden.  The  act  she  had  just  committed,  she 
had  brooded  over  from  the  preceding  August.  She  had  contemplated 
it,  threatened  it  and  had  ample  time  to  decide  upon  its  utter  impropriety, 
and  its  extreme  folly.  I  cannot  but  think  that  this  letter  was  intended 
for  some  purpose  in  the  future,  rather  than  the  genuine  expression  of 
sorrow,  at  the  folly  of  her  conduct,  and  a  real  bona  Me  intention  to  re- 
turn and  live  with  him  at  a  place  where  she  seemed  to  be  unhappy,  and 
which  according  to  her  own  declarations  furnishd  the  chief  sources  of  her 
unhappiness. 

The  testimony  as  to  what  occurred  at  that  interview  is  exceedingly 
conflicting  and  antagonistic.  It  is  perhaps  very  difficult,  if  not  utterly 
impossible  to  elicit  the  precise  truth.  The  plaintiff's  father  and  mother,  in 
their  statement  of  what  occurred  in  the  drug  store  on  the  evening  of  Dec, 
i8th,  differ  materially  from  the  statement  of  Dr.  Walters.  His  state- 
ment is  substantially  this:  After  the  letter  which  was  handed  to  him 
had  been  read,  he  remarked  to  Mrs.  Walters,  "Louisa,  I  don't  see  how 
you  can  live  peaceably  up  there,"  alluding  to  his  own  house;  to  which 
she  replied,  "O  I  won't  go  there  and  live,  at  all."  Her  father,  then  tak- 
ing her  by  the  shoulder,  said  very  excitedly,  "let's  go,  let's  go."  This 
is  perhaps,  denied  by  Mr.  Smith.  The  account  given  by  the  latter,  is  to 
this  effect;  that  in  the  verbal  interview  at  the  drug  store,  Mrs.  Walters 
said  to  her  husbands  "I  will  live  with  you  anywhere,"  his  reply  was: 
"I  cannot  live  with  you." 

It  is,  in  my  estimation,  of  some  importance  to  ascertain,  with  some 
degree  of  accuracy,  what  was  said,  and  what  did  actually  transpire  at 
that  interview.  It  is  important  to  ascertain,  if  I  can,  the  animus,  with 
which  the  offer  to  return  was  made.  I  am  inclined  to  think  the  state- 
ment of  Dr.  Walters  the  more  probable  and  reliable;  my  reasons  are  the 
following : 

First — He  seems  to  testify  with  apparent  candor  and  truth,  and  ex- 
hibits but  little  feling  on  the  subject. 

Second — He  seems  to  have  taken  comparatively  but  little  interest  in 
this  unpleasant  controversy. 

Third — His  statement  is  more  in  accordance  with  all  the  previous 
conduct  and  declarations  of  Mrs.  Walters  on  this  subject.     As  late  as 
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Sunday,  the  i6th,  she  said  to  Mary  Walters,  ''that  she  had  yielded  long 
enough,  and  she  would  not  stay  in  that  house  any  longer." 

Fourth — The  testimony  of  the  plaintiff's  witnesses,  Mr.  and  Mrs. 
Smith,  especially  the  latter,  is  in  relation  to  other  matters  important  in 
the  case,  materially  disparaged.  I  am  disposed  to  deal  with  Mrs.  Smith's 
testimony,  with  great  kindness  it  is  due  to  her,  the  medium  of  communi- 
cation through  which  she  testified  was  imperfect.  That  she  and  her 
husband  intended  to  tell  the  truth.  I  do  not  doubt ;  but  it  is  my  duty 
in  this  r?se,  to  weigh  the  testimony,  and  judge  of  probabilities. 

Fifth — The  subsequent  declarations  of  Mrs.  Walters  may  be  looked 
tf».  with  the  view  of  determining  and  ascertaining  the  quo  amino.  True, 
they  arc  not  so  weighty,  a  rupture  and  separation  had  then  taken  place; 
and  attempted  reconciliation  had  failed;  and  the  declarations  of  both 
partitas  made  under  circumstances  of  irritation,  and  as  it  were  '^flagrante 
belle  "  should  be  cautiously  considered,  though  entirely  competent. 

Mrs.  Neil  testifies  after  the  separation,  Mrs.  Walters  told  her  "she 
never  would  live  with  her  husband  at  that  house ;  would  live  with  him  at 
any  other  place,  but  would  never  live  in  that  house,"  Mary  Helen  says 
that  after  the  separation,  plaintiff  told  her  that  "she  left  with  the  inten- 
tion of  housekeeping;  that  she  loved  her  husband  as  well  as  any  woman, 
but  would  not  go  back  to  that  house."  Mrs.  Olwin  testifies  that  about 
Christmas,  which  was  only  a  week  after  the  separation,  Mrs.  Walters 
said:  "I  can't  stand  it;  I  want  to  live  with  my  husband,  I  want  to  go 
with  my  husband,  but  there  I  won't  stay."  Mrs.  Goep  testifies  that  after 
the  separation  Mrs.  Walters  said  "she  would  not  live  with  her  husband 
at  Walters'  but  would  live  with  him  at  any  other  place;  but  would  not 
put  her  foot  in  that  house  again;  there  was  nothing  in  the  house  she 
could  call  her  own."  There  is  other  testimony  to  the  same  effect,  but  it 
is  unnecessary  to  refer  to  it. 

In  view  of  these  circumstances  and  this  testimony,  it  is  difficult  to 
restrain  the  belief  that  she  did  say  to  Dr.  Walters,  "Oh,  I  won't  go  there 
and  Mve  at  all,"  and  that  it  was  nothing  but  the  outgushing  of  the  truth, 
and  a  true  expression  of  the  sentiments  and  purposes  she  then  enter- 
tained. 

li  must  .lot,  however,  be  thought  from  this  review  of  the  testimony, 
reflecting  upon  the  conduct  of  the  plaintiff,  that  the  defendant  is  wholly 
without  fault.  He,  on  more  than  one  occasion,  since  the  separation,  if 
the  witnesses  are  to  be  credited,  has  declared  his  purpose  not  to  live 
with  his  wife  again ;  those  declarations  were  inconsiderate.  I  think  there 
was  no  ccsslty  for  his  taking  such  an  early  opportunity  after  the  separa- 
tion, of  notifying  merchants,  and  especially  those  with  whom  he  had  not 
been  in  the  habit  of  dealing,  not  to  trust  or  credit  his  wife  on  his  account 
There  was  no  necessity  for  that,  and  it  exhibits  evidence  of  a  want 
of  that  proper  sense  of  delicacy  and  propriety  which,  judging  from  her 
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appearance  and  deportment  on  tbt  witness  stand,  was,  I  venture  to  say, 
never  taught  him  by  his  motlier. 

I  think  the  plaintiff  has  failed  in  law  to  establish  her  claim  to  ali« 
mony,  for  the  cause  assigned  in  the  petition ;  and  that  her  petition  must 
be  dismissed,  but  it  must  be  done  at  the  costs  of  the  defendant,  the  plain* 
tiff  being  a  married  woman. 

Having  disposed  of  this  case,  I  hope  I  will  be  .pardoned  for  indulge 
ing  in  one  or  two  reflections. 

If  this  were  a  case  for  the  indulgence  of  sympathy,  it  would  seem 
natural,  thai  such  sympathy  would  be  in  favor  of  a  young  and  intelli- 
gent woman,  living  now  in  a  most  unpleasant  relation ;  virtually  neither 
wife  nor  widow.  But  it  must  be  decided  on  the  law  and  evidence.  These 
parties  ought  not  to  continue  to  live  in  this  anomalous  condition.  Money, 
I  trust,  with  this  plaintiff,  is  a  matter  of  very  small  moment.  The  ability 
of  the  father  to  maintain  her,  or  her  ability  to  support  herself,  does  not 
enter  into  the  grounds  of  decision.  That  would  not  affect  the  liability  of 
the  husband  for  alimony,  if  liable  at  all.  I  hope  however,  her  faiher  is 
amply  able  to  support  her  respectably  and  genteelly.  What  siie  needs, 
is  the  affection  and  the  warm  endearments  of  a  husband's  love,  the  de- 
lights and  fond  associations  of  the  family  hearth,  and  the  family  home, 
that  place  nearest  heaven.  If  experience  has  not  revealed  the  fact,  that 
their  tastes  and  temperaments  are  not  so  uncongenial  and  incompatible, 
as  to  render  their  home  a  hell,  rather  than  a  heaven,  if  anything  I  could 
say  would  have  any  influence,  I  would  adjure  them,  and  their  respective 
families,  in  food  faith,  to  endeavor  to  bring  about  a  real  heiitfclt  re- 
conciliation. This  alienation  is  not  so  great,  but  that  kindness  and  de- 
termined effort  may  yet  heal  the  breach,  and  their  future  married  life, 
though  now  they  may  be  temporarily  alienated  in  feeling,  may  be  as 
lovely  and  joyous,  as  were  doubtless  their  anticipations  on  the  morning 
of  their  marriage. 

Something  was  said  by  the  able  and  intelligent  counsel  who  first  ad- 
dressed the  court  on  behalf  of  the  defendant,  which  might  be  considered 
as  reflecting  dispara[;u»«;ly  on  the  professional  conduct  of  Mr.  Jordan, 
the  attorney  of  record  for  the  plaintiff,  shoitly  before  the  filing  of  the 
petition  in  this  case.  It  was  said  in  the  warmth  of  argument,  and  I  am 
sure  nothing  invidious  or  disrespectful,  or  beyond  the  palf  of  profes- 
sional courtesy  was  intended  by  Mr.  McMahon.  I  wish  to  say  that  in 
my  ophiion  nothing  has  been  disclosed  in  this  case,  in  the  least  affecting 
prejudicially,  the  conduct  of  Mr.  Jordan  as  a  lawyer  and  a  gentleman. 

The  counsel  for  the  plaintiff  gave  notice  that  they  would  file  a  mo- 
tion to  appeal. 

Jordan  &  P.  P.  Lowe,  for 

Houk  &  McMahon,  contra. 
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Alimony. 

[Montgomery  Common  Pleas.] 

Louisa  Walters  v.  James  B.  Walters. 

ALLTifONT  Pendente  Lite  Allowed  Irrespective  of  Merits. 

AlimoDy  pendente  lite  to  the  wife  will  be  allowed  by  the  court  without  deter* 
mining  what  the  true  merits  of  the  ease  may  be  where  a  separation  has  taken 
place  between  the  parties,  and  the  wife  is  left  dependent  on  others  for  sup- 
port pending  the  suit. 

At  the  last  term  of  this  court  a  motion  was  made  by  the  plaintiff  for 
the  allowance  of  alimony  pending  the  suit,  and  by  consent  of  counsel,  was 
submitted  to  the  court  to  be  heard  and  determined  during  the  vacation, 
on  the  notice,  affidavits  and  testimony  produced  by  the  parties. 

Smith,  J. 

l*he  g^aunds  of  this  application  for  alimony  as  averred  in  the  petition 
is :  that  the  defendant,  regardless  of  his  marital  duties  toward  the  plain- 
tiff, wilfully  abandoned  her  without  good  cause  therfore,  and  has  since 
wholly  refused  to  provide  for  her  support.  This  abandonment  is  alleged 
to  have  taken  place  about  December  15,  1866. 

What  the  true  merits  of  this  case  may  be,  as  they  may  be  developed 
by  the  testimony  on  the  final  hearing,  it  is  not  for  me  now  to  say. 
Whether  the  husband  abandoned  the  wife  without  good  cause,  or  whether 
the  wifeabsented  herself  from  the  home  provided  for  her  byherhusband, 
without  good  cause,  is,  to  say  the  least,  left  somewhat  in  doubt,  from  the  ex 
parte  affidavits  submitted  to  me  in  the  hearing  of  this  motion.  I  do  not 
now  feel  called  upon  to  determine  the  merits  of  the  case ;  that  question 
must,  necessarily,  be  reserved  for  the  final  hearing.  A  separation  has 
taken  place  between  the  parties;  this  wife  is  left  dependent  upon  the 
bounty  of  her  friend;  she  must  be  maintained  in  some  legal  mode  by  some- 
body ;  she  has  filed  her  petition  for  alimony,  and  now  asks  for  a  temporary 
allowance,  pending  the  suit.  The  grounds  of  such  allowance  may  be 
not  only  for  her  support  and  maintenance  proper,  pending  the  suit,  but 
also  to  furnish  her  with  means  to  enable  her  to  employ  counsel  and  pro- 
cure testimony  in  proper  and  legal  mode,  thereby  ultimately  to  establish 
her  right,  if  such  right  really  exists,  to  recover  alimony.  Unless,  there- 
fore, it  is  clearly  established  by  the  testimony  that  she  has  no  cause  of 
action,  that  she  is  manifestly  in  the  wrong,  and  the  husband  in  the  right, 
pre'^fdent,  and  imifgorm  practice,  it  seems  to  me,  would  require  in  tnis 
stage  of  the  case,  an  order  making  temporary  allowance.  What  amount 
should  be  allowed  in  this  case,  is  with  me  a  matter  of  some  doubt.  The 
matters  to  be  considered  are  the  condition  of  the  wife,  and  the  cir- 
cumstances and  condition  in  life  of  the  husband.    Taking  these  into  con- 
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sidcration,  and  also  the  length  of  time  necessarily  intervening  between 
the  separation  of  the  parties  and  the  next  regular  of  the  court  of  com- 
mon pleas  in  Montgomery  county.  I  have  come  to  the  conclusion  that 
an  allowance  at  this  term,  of  two  hundred  dollars,  would  not  be  unreason- 
able.    The  following  order,  therefore,  is  to  be  entered  as  in  vacation : 

The  court  ordered  that  the  defendant,  James  B.  Walters,  pay  $200 
on  February  10.  1867,  for  the  support  of  his  wife 

J.  A.  Jordan,  for  plaintiff. 

Houk  &  McMahon^  defense. 


Injnnction. 

[Montgomery  Superior  Conrt.] 

Washington  Tp.  Board  of  Ed.  v.  L.  L.  Cleaver  et  At,. 

Void  Contract,  to   Build   School   House,    Partly    Performed,    not  Enjohtbi 
Where  no  Injury  Resxtlts. 

Where  a  board  of  education,  without  lawful  authority,  contracted  for  the  build- 
ing of  a  school  house,  and  the  contractors  partly  erected  the  walls  of  one  of 
larger  dimensions,  made  window  frames  and  sawed  the  lumber  therefor,  and 
both  the  board  and  the  contractors  acted  in  good  faith,  as  no  injury  coald  re- 
sult, an  injunction  against  the  contractors  ought  to  be  dissolved. 

On  August  6,  1866,  the  board  of  education  entered  into  a  contract 
with  Cleaver  and  Crew  for  the  erection  of  a  school  house  30  feet  long 
and  24  feet  wide,  upon  the  property  of  the  School  District  No.  6,  at  the 
cost  of  $1,600.  The  defendants  have  commenced  building  a  school  house 
30  feet  by  40  feet,  claiming  they  are  doing  it  under  a  contract  with  the 
directors  of  sub-district  No.  6,  and  persist  and  insist  upon  building  the 
same. 

An  injunction  was  allowed  in  favor  of  the  board  of  education  against 
Cleaver  and  Crew,  on  the  twenty-fourth  of  this  month,  a  motion  was  then 
filed  by  the  defendants  to  dissolve  the  injunctions  upon  the  grounds, 
That,  1st.  the  facts  stated  in  the  petition  for  this  injunction  were  not  suf- 
ficient in  law  to  justify  issuing  the  injunction.  2d,  that  the  facts  stated 
in  the  petition  are  not  true.  The  motion  by  agreement  of  counsel  was 
heard  upon  oral  testimony. 

Haynes,  J. 

The  injunction  ought  to  be  dissolved,  because  if  the  con- 
tract between  the  board  and  the  defendants  was  a  valid  one, 
the  board  would  not  be  obliged  to  pay  any  more  than  the 
$1,600  dollars,  and  by  stopping  the  erection  of  the  building 
it  would  work  an  injury  to  the  defendants,  who  had  the  walls 
partly  erected,  the  window  frames  made,  and  the  lumber  sawed  for  a 
building  30  feet  by  40  feet.    The  parties  were  in  a   strange   situation. 


SUPERIOR  AND  COMMON  PLEAS  COURTS.  429 

Board  of  Education  v.  Cleaver. 


Under  the  law  the  board  had  no  authority  to  contract  for  the  erection  of 
a  school  house.  It  was  the  duty  of  the  local  directors  of  the  sub-dis- 
tricts to  make  such  contracts,  and  submit  them  to  the  board.  In  this 
case  no  contract  was  made  by  the  local  directors,  and  the  one  attemptea 
to  be  made  with  the  board  is  illegal ;  therefore  the  defendants  are  build- 
ing a  school  house  without  any  authority  whatever.  But  believing  that 
both  parties  were  acting  in  good  faith,  it  is  thought  that  the  defendants 
should  be  allowed  to  complete  the  building,  as  it  works  no  injury  to  the 
board  of  education,  the  educational  interests  of  the  district,  or  the 
scholars  attending  the  school. 

W.  Munger,  jr.,  for  applicants. 

L.  B.  Gunckel,  contra. 


Damages. 

[Montsomery  Superior  Court] 

Isaac  Weaver  v.  Allen  Ement. 

Onb  Who  Strikes  Another  Lawfully  on  His  Pbemises  Liable  ior  Compkns^ 
TORY  AND  Exemplary  Damaqeh. 

Where  plaintiff  ventured  upon  the  pramises  of  the  defendant  for  a  lawful  pur- 
pose, and  after  being  ordered  off  by  the  defendant,  is  struck  by  the  defendant 
with  a  club,  and  permanently  injured,  he  may  recover  both  compensatory  and 
exemplary  damages. 

■ 

Action  for  damages  for  an  assault  and  battery. 
Lowe,  J. 

In  April,  1870,  Weaver  ventured  upon  the  premises  of  Eemert,  who 
was  his  neighbor,  to  borrow  an  auger  of  a  carpenter  who  was  thcere  en- 
gaged upon  a  job  of  work.  Emert  ordered  him  off  the  premises,  and 
then  seizing  a  dogwood  handspike  struck  him  a  terrible  blow  upon  the 
right  side  of  the  head,  felling  him  to  the  ground,  and  producing  a  con- 
cussion of  the  brain,  from  which,  it  seems  he  has  not  yet  recovered 
Weaver  is  a  blacksmith,  and  since  the  blow,  he  has  not  been  able  to  carry 
on  his  trade.  Emert  did  not  deny  his  liability  for  the  actual  injuries  oc- 
casioned b  yhis  blow,  but  endeavored  to  show  that  they  were  by  no 
means  so  serious  as  represented ;  that  his  attack  was  only  the  culmina- 
tion of  a  long  neighborhood  quarrel,  in  the  course  of  which  Weaver 
had  made  use  of  many  hard  words  and  threats  against  him,  and  that 
therefore  the  exemplary  or  punitory  damages  should  be  light. 

The  jury  weere  instructeed  as  to  th  rule  concerning  actual  and  ex- 
crmplary  damages,  and  after  consultation  returned  with  a  verdict  in  favor 
of  plaintiff  for  $3,000. 

D.  A.  Houk,  for  plaintiff. 

Hayncs  and  J.  C.  Young,  contra. 
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Husband  and  Wife. 

[Superior  Court  of  Montgomery  County,  April  Term,  1872J. 

Herman  Weigand  v.  J.  H.  L.  Frank. 

Pbopebtt  Set  Afabt  to  Wife — ^Action  After  Divorce. 

Wb«re  husband  and  wife  are  divorced,  tlie  husband  cannot  maintain  an  action 
against  a  party  who  lived  in  the  family  and  gave  his  acknowledgment  to  the 
wife  for  hia  board  during  the  period,  which  acknowledgment  the  husband  «et 
apart  as  the  separate  property  of  his  wife. 

Love,  J.,  presiding. 

Plaintiff  claimed  a  judgment  for  a  large  amount  of  money  due  him. 
as  he  alleged,  from  the  defendant,  who  was  his  brother-in-law.  It  seems 
that  Frank  lived  in  the  family  of  the  plaintiff  while  prosecuting  liis  legal 
studies,  and  gave  to  his  sister,  Mrs  Weigand,  an  acknowledgment  of  in- 
debtedness for  his  board  during  this  period,  the  sum  being  $650,  which 
he  promised  to  pay  as  soon  as  he  was  well  able  to  do  so.  This  and  all 
the  other  sums  of  money  which  Frank  admitted  he  had  received  from 
Weigand,  were,  as  the  defendant  alleged,  set  apart  by  Weigand  as  the 
separate  property  of  his  wife.  Weigand  and  wife  have  since  been  di- 
vorced, and  this  law  suit  is  apparently  one  of  the  fruits  of  domestic  dis- 
sension. 

The  jury  returned  a  verdict  in  favor  of  plaintiff  for  %20,J^ 

Haynes,  Howard  &  Howard,  for  plaintiff. 

Craighead  &  Munger,  contra. 


Summons. 

[Montgomery  Superior  Court] 

Wendler  V.  Benson  &  Potter. 

SKBYICnC  OF  SUICICONS  ON  OnS  IN  GOUNTT  UnWILLINOLT,  VoID. 

Service  of  a  summon  upon  a  person  when  in  a  county  against  bis  will  is  not 
proper  and  will  be  set  aside  on  motion. 

This  was  an  action  for  damages  of  $5,000  for  assault  and  battery 
and  false  imprisonment. 

The  defendants  were  brought  here  upon  the  criminal  charge  of  as- 
sault and  battery,  and  after  the  trial  before  a  magistrate,  were  served 
with  summons  in  this  case. 

The  defendants,  thereupon,  filed  a  motion  to  dismiss  this  action  for 
want  of  proper  service  and  jurisdiction  in  this  court,  that  they  are  not 
residents  of  this  county,  but  of  Butler  county,  and  that  when  served  in 
this  action,  they  were  in  this  county  forcibly  and  against  their  will,  hav- 
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ing  been  arrested  and  brought  here  upon  a  warrant  issued  upon  an  affi- 
davit Rled  by  the  plaintii?,  for  an  alleged  assult  and  batery  upon  him, 
that  the  charge  upon  which  they  were  arrested  was  frivolous  and  made  by 
the  plaintiff  for  the  sole  purpose  of  getting  service  upon  them  in  this 
action. 

Havnps,  J. 

Service  upon  a  person  when  in  this  county  against  his  will,  was  not 
proper,  and  when  a  frivolous  charge  was  made  in  order  to  bring  them 
here,  that  service  wouldn  ot  be  considered  good. 

Motion  sustained  and  case  continued  for  service. 

Clay,  for  plaintiff. 

Gunckel,  contra. 


Patent. 

[Montgomery  Superior  Court,  March  Term,  1887.] 

Charles  F.  Wetzei.  v.  James  R.  Brown. 

Refusal  to  Assign  Patent  Right — Ground  fob  Specific  Peeformancb. 

Ad  interest  in  a  patent  right  is  such  a  kind  of  property  that  it  is  impossible  to 
estimate  the  amount  of  damage  sustained  in  the  non-performance  of  a  contract 
in  reference  to  it,  and  the  only  remedy  is  in  the  specific  performance  of  tba 
contract. 

The  petition  sets  forth  that  Brown  &  Maltby  were  the  in- 
ventors of  a  certain  improvement  known  as  "Stove  Tongs."  That  on 
the  23rd  of  July,  1866,  they  sold  the  one-third  thereof  to  Joseph  Her- 
hold.  Jr.  That  on  August  21,  t866,  Herhold  sold  the  same  to  the  plain- 
tiflF  for  a  valuable  consideration,  and  that  the  defendants  were  notified  of 
the  same.  That  on  October  2,  1866,  letters  patent  were  issued  to 
Brown  &  Maltby,  and  thereupon  the  plaintiff  in  pursuance  of  the  agree- 
ment between  Herhold  and  Brown  &  Maltby  tendered  to  them,  Brown 
&  Maltby,  fifty  dollars  and  demanded  an  assignment  to  him  of  the  un- 
divided one-third  of  said  patent,  which  the  defendants  refused.  That 
the  said  Brown  &  Maltby  pretend  to  have  sold  a  large  interest  in  said 
patent  to  Edwin  R.  Stillwell.  That  the  patent  is  of  great  value,  and 
that  the  character  of  the  property  renders  it  impossible  to  estimate  dam- 
ages and  therefore  the  plaintiff  asks  for  a  specific  performance  of  the 
contract. 

The  defendants  demur  generally. 

Haynes,  J. 

The  interest  in  a  patent  right  is  such  a  kind  of  property  that  it  was 
impossible  to  estimate  the  amount  of  damage  sustained  in  the  non-per- 
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formance  of  a  contract  in  reference  to  it,  and  the  only  remedy  was  in 
specific  performance  of  the  contract.  The  petition  shows  that  plaintiff 
purchased  a  one-third  interest  in  said  patent,  has  performed  his  part  of 
the  conditions  of  the  sale,  and  that  defendants  refuse  to  assign  him  said 
interest.  He  has  therefore  the  right  to  ask  the  court  to  compel  a  spe-. 
cific  performance  of  said  contract.    Demurrer  overruled. 

Gunckel,  for  plaintiff. 

Nolan,  contra. 

Motion  for  new  trial. 


Lo8t  Instrument 

[Montgomery  Superior  Court,  April  Term,  1868.] 

Jason  Wharton  v.  David  Wilson's  Exr. 

When  Action  Can  Not  bb  Maintained  on  Lost  Note. 

An  action  upon  a  lost  note  cannot  be  maintained  where  the  proof  falls  to  estab- 
lish the  execution  of  the  note  by  the  decedent,  and  where  the  Improbability  of 
his  borrowing  money  of  the  plaintiff  becomes  very  strong  when  the  pecuniary 
circumstances  of  the  parties  are  considered. 

The  petition  alleges  that  David  Wilson  in  his  lifetime,  Ocober 
i6,  1865,  made  and  delivered  his  certain  promissory  note  to  the  plain- 
tiff for  the  sum  of  $100,  payable  in  one  year  after  date  with  interest; 
that  before  the  note  became  due  it  was  stolen  from  him;  that  it  was 
not  endorsed  by  him  to  any  person ;  that  before  the  maturity  of  the  note, 
Wilson  died  and  the  loss  of  the  note  was  made  known  to  his  executor, 
and  payment  demanded ;  that  at  the  time  of  the  demand  the  plaintiff 
tendered  to  the  defendant  an  undertaking  to  indemnify  him  against  all 
liability,  which  was  refused  and  payment  not  made. 

Judgment  asked  for  $100,  and  interest  from  October  16,  1865. 

The  defendant  for  answer  denies  the  execution  of  the  note,  and  all 
indebtedness. 

This  action  was  tried  to  the  court. 

Haynes,  J. 

The  proof  fails  entirely  to  establish  the  fact  of  the  execution  by  the 
decedent  of  any  such  note  as  is  sued  upon,  and  the  improbability  of 
his  borrowing  money  of  the  plaintiff  becomes  very  strong  when  the 
pecuniary  circumstances  of  the  parties  are  considered. 

Judgment  for  defendant  for  costs. 

Belvillc  &  Thompson,  for  plaintiff. 

Conover  &  Craighead,  contra. 
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Pleading. 

[Montgomery  County  Superior  Court,  June  Term,  1867.] 

Jonathan  Whip  v.  J.  C.  Anderson  vt  au 

Allegation  of  Extension  of  Note  Held  Not  Judicial. 

In  an  action  upon  a  promifwory  note  one  of  the  defendants,  a  co-security  on  said 
note,  relied  as  a  defense  upon  an  extension  of  payment  thereof,  and  alleged 
that  "the  defendant  says  that  the  said  John  E.  Allen  (his  co-security)  has 
filed  his  answer  in  this  case,  under  oath,  claiming  as  a  defense  that  he  was 
not  aware  of  such  agreement  to  extend  time,  and  did  not  agree  and  consent  to 
the  same,  demanding  his  discharge."  Upon  motion  of  the  defendant  Allen  to 
strike  out  the  words  in  quotation  marks  as  redundant  and  irrelevant,  it  was 
held  that  the  averment  could  in  no  way  prejudice  him. 

Action  brought  upon  a  proniisory  note  for  $1,590,  dated  March  22, 
1864,  and  interest  from  December  25,  1864. 

Daniel  Crossly,  one  of  the  defendants,  for  answer  says  the  money  pro- 
cured of  Whip,  and  for  which  the  note  was  given,  amounted  to  but  $1,500. 
the  $90  being  illegal  interest  at  8  per  cent,  taken  in  advance  and  incor- 
porated in  the  note.  That  he  and  John  E.  Allen  were  co-securities  for 
James  C.  Anderson,  who  borrowed  $1,500  of  Whip  for  which  the  note  was 
given.  After  it  became  due,  time  was  given  by  Whip  to  Anderson  until 
he  could  sell  his  tobacco,  for  which  Anderson  agreed  to  pay  Whip  eight 
per  cent,  interest  until  that  time.  This  extension  was  agreed  to  by  this 
defendant,  upon  condition  that  the  same  was  communicated  to  Allen  by 
the  plaintiff,  and  agreed  to  by  him.  "The  defendant  says  that  the  said 
John  E.  Allen  has  filed  his  answer  in  this  case,  under  oath,  claiming  as  a 
defense  that  he  was  not  aware  of  such  agreement  to  extend  time,  and 
did  not  agree  and  consent  to  the  same,  demanding  his  discharge  ;*'  that 
he  is  not  informed  whether  the  same  was  communicated  by  Whip  to 
Allen  or  not,  but  believes  Allen  was  aware  of  the  fact.  Defendant  is 
willing  to  confess  judgment  for  $1,500,  as  co-security  with  Allen,  but  if 
Allen  has  been  discharged  prays  that  he  may  be  held  for  only  half  of  the 
sum.  This  cause  came  l)efore  the  court  upon  a  motion  of  defendant. 
Allen  to  strike  out  the  words  contained  in  the  quotation  marks,  from  the 
answer  of  Crossly  as  redundant  and  irrelevant. 

Havnes,  J. 

The  averment  in  Crossly's  answer  could  in  no  way  prejudice  the  de- 
fendant, yVllcn.  and  the  motion  will  be  overruled. 

Jordan,  for  plaintiflF. 

Honk  t^  McMalirn,  for  Crossly. 

Gunckcl,  for  Allen. 

28  Mont 
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Negligence. 

[Montgomery  Superior  Court.] 

Benjamin  Wilhei^m  v.  Hiram  Sandham. 

Action  Lies  ior  Negligence  in  Shooting  One,  Unless  Guiltt  of  Gontributobt 
Negligence. 

In  an  action  for  damages  for  injuries  caused  by  the  accidental  sliooting  and 
wounding  of  tlie  plaintiif,  if  the  gun  was  discharged  by  the  defendant  through 
his  carelessness  and  negligence,  whereby  the  plaintiif  was  injured,  the  latter 
may  recover  for  such  injury,  unless  his  own  carelessness  and  negligence  con- 
tributed materially,  to  the  accident. 

Action  brought  to  recover  damages  for  injuries  caused  by  the  ac- 
cidental shooting  and  wounding  of  the  plaintiff  by  the  defendant,  on  the 
loth  of  October,  1868.    Damages  laid  at  $500. 

The  defendant  for  answer  admits  that  the  plaintiff  was  injured  by 
reason  of  the  discharge  of  a  gun  in  the  hands  of  the  defendant,  but  denies 
any  carelessness  or  negligence  on  his  part,  and  avers  that  the  injuries  were 
caused  by  the  fault  and  indiscretion  of  the  plaintiff. 

The  plaintiff  for  reply,  says  that  the  injuries  complained  of  were  not 
occasioned  by  his  own  fault  and  indiscretion,  and  denies  that  the  gun  was 
discharged  through  any  fault  or  neglect  of  his. 

Charge  to  jury, 
Haynes,  J. 

If  the  gun  in  the  hands  of  the  defendant  was  discharged  through  his 
carelessness  and  negligence,  whereby  the  plaintiff  was  injured,  the  latter 
is  entitled  to  recover  for  such  injury,  unless  his  own  carelessness  and 
negligence  contributed  materially  to  the  accident.  In  that  case  he  could 
recover  nothing.  Damages  are  -for  expenses  incurred,  loss  of  time,  bodily 
suffering,  and  any  permanent  injury  sustained. 

Verdict  for  plaintiff  for  $35. 

Malambrc  &Pfoutz,  for  plaintiflE. 

Howard  &  Howard,  contra. 
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Bills  and  Notes. 

(Montfonrery  Superior  Court,  March  Term,  I860.] 

Joseph  H.  Wilhelm  v.  Frank  Snowden  et  At. 

1.    PREStTMPnoN  That  Endorseicbnt  of  Notb  was  for  Sufficisht  Conshmbba- 

TION. 

Where  S.  makes  his  note  payable  to  the  order  of  D.  and  the  same  was  en- 
dorsed by  the  latter  in  blank,  and  is  now  held  by  the  plaitiff,  the  presump- 
tion is,  that  it  was  made  and  endorsed  for  a  sufficient  consideration,  and  was 
received  by  the  plaintiff  in  the  usual  course  of  trade  for  a  valuable  considera- 
tion, and  in  good  faith. 

2.      BXTRDEN  ON  PLAIiniFF  TO  PBOVE  RECEIPT  OF  NOTE  BEFOBE  DUE  FOB  CONSIIMBBA- 
TION. 

Where  the  endorsement  of  a  note  is  shown  to  have  procurred  by  fraud,  the 
onus  is  upon  the  plaintiff  to  prove  that  he  received  the  note  before  due  in 
the  usual  course  of  trade  for  a  valuable  consideration. 

8.      PUBCHASE  OF  NOTE  IN  UST7AL  COUBSE  OF  TbADE. 

The  purchase  of  a  note  not  due  for  a  proper  consideration,  would  be  in  the 
usual  course  of  trade. 

4.  Consideration  fob  Note  Must  be  Fair  and  Reasonable. 

The  consideration  must  not  only  be  valuable  but  fair  and  reasonable,  taking  Into 
consideration  the  pecuniary  responsibility  of  the  parties  to  the  note,  the 
danger  of  loss  ordinary  expense  and  trouble  of  collection,  probable  delay  in 
payment  and  every  other  thing  which  affects  the  actual  value  of  the  note. 

5.  Purchaser  of  Note  With   Notice  that  Endorsement  was  Obtained  bt 
Fbaud  Cannot  Recover. 

If  a  person  received  a  note  in  the  usual  course  of  trade  and  for  a  fair  and  rea- 
t^onable  consideration  still  if  he  had  actual  notice  of  the  fraud  by  which  die 
endorfeement  was  obtained  it  would  defect  a  recovery. 

6.  Express  Notice  of  Fraud  not  Necessary. 

Express  notice  is  not  necessary  to  he  proved,  but  it  will  be  sufficient  to  show 
that  the  plaintiff  had  the  knowledge  of  such  facts  and  circumstances  of  «uii- 
picion  as  should  have  put  any  person  of  ordinary  prudence  and  judgment  upon 
inquiry. 

Action  was  brought  upon  a  promissory  note,  dated  August  8,  i868, 
for  the  sum  of  $8oo,  due  sixty  days  after  date,  made  by  Frank  Snowden 
and  David  Snowden,  and  indorsed  by  David  Snowden  before  maturity, 
to  plaintiff.    Judgment  asked  for  $8oo  and  interest  from  August  8,  i868. 

David  Snowden,  for  a  separate  answer  and  by  way  of  cross-petition, 
says  that  on  the  3d  of  February,  1868,  Frank  Snowden,  with  John 
Reichstetter  and  Joseph  Cavender,  executed  his  promissory  note  for 
$800  to  William  Kiefaber,  or  order,  payable  six  months  after  date ;  that 
said  note  was  on  the  7th  of  May,  1868,  offered  by  Kiefaber,  for  discount, 
to  the  Second  National  Bank,  of  Dayton,  and  refused  until  Kiefaber 
should  procure  the  indorsement  thereon  of  other  persons,  which  having 
been  procured,  was  discounted  by  the  bank,  and  was  protested  at  matur- 
ity for  non-payment. 

That  about  August  i,  1868.  he  signed  a  promissory  note  along  with 
Frank  Snowden  and   John   Reichsetter,  payable   sixty  days  after  date. 
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which  note  was  indorsed  by  Joseph  Cavcnder,  McKec.  Woodward  & 
Weakley,  Comer  &  Brown,  and  Hanitch  &  Co.,  said  note  being  in- 
tended as  a  substitute  for  the  first  note,  but  was  refused  by  the  Second 
National  Bank.  Thereupon  Cavender  brought  the  second  note  to  the 
house  of  this  defendant,  along  wth  the  note  described  in  the  petition^ 
made  payable  to  this  defendant,  and  asked  him  to  inclose  the  same ;  this 
defendant  refused  absolutely  to  indorse  the  third  note,  unless  Cavender 
would  agree  to  procure  the  same  names  which  were  on  the  second  note, 
(delivering  the  second  note  up  to  this  defendant)  and  not  use  or  in  any 
way  dispose  of  the  third  note,  but  hold  the  same  until  said  names  should 
be  signed  to  the  note,  all  of  which  Cavender  then  and  there  and  before 
this  defendant  indorsed  the  note,  promised  and  agreed  to  do ;  and  upon 
this  express  condition,  this  defendant  did  indorse  said  note  and  deliver 
the  same  for  the  use  and  purpose  above  stated,  and  no  other,  to  Caven- 
der, who,  thereupon,  handed  over  the  second  note  to  this  defendant. 
But  Cavender  did  not  hold  the  third  note  until  the  signatures  of  the  par- 
ties aforesaid  were  affixed  to  it,  but  fraudulently  and  in  disregard  of  his 
promise  and  of  the  rights  of  the  defendant,  sold  and  transferred  the  third 
note  to  the  plaintiff  and  appropriated  the  proceeds  to  his  own  use. 

The  defendant  further  says  that  the  plaintiff  had  notice  that  Caven- 
der had  not  the  right  to  use  or  dispose  of  said  note,  and  bought  and  took 
the  same  with  such  notice. 

Charge  to  jury. 
Haynes,  J. 

As  the  note  was  made  by  Prank  Snowden,  payable  to  the  order  ot 
David  Snowden,  and  indprsed  by  the  latter  in  blank,  and  is  now  held  by 
by  plaintiff,  the  presumption  is,  that  it  was  made  and  indorsed  for  a 
sufficient  consideration,  and  was  received  by  the  plaintiff  in  the  usual 
course  of  trade  for  a  valuable  consideration  and  in  good  faith.  To  de- 
feat this  presumption,  the  onus  is  on  the  defendant.  David  Snowden,  to 
prove  that  his  indorsement  was  procured  by  fraud.  If  that  fact  is 
proved  then  the  onus  is  upon  the  plaintiff  to  prove  that  he  received  the 
note  before  it  was  due  in  the  usual  course  of  trade  and  for  a  valuable 
consideration.  A  purchase  of  a  note  not  due  for  a  proper  consideration, 
would  be  in  the  usual  course  of  trade.  The  consideration  must  not  only 
be  valuable  but  fair  and  reasonable.  Whether  it  was  so  is  a  question 
for  the  jury.  It  is  not  necessary  that  it  should  be  the  full  face  of  the 
note,  or  that  it  should  be  discounted  at  only  the  legal  rates  of  interest. 
The  pruchaser  has  a  right  to  make  a  reasonable  profit  on  his  money. 

It  is  proper  to  consider  the  pecuniary  responsibility  of  the  parties 
to  the  note,  the  danger  of  loss,  the  ordinary  expenses  and  trouble  of  col- 
lection, the  probable  delay  of  payment,  and  every  thing  which  affects 
the  actual  value  of  the  note.     In  fine    he  purchaser  will  be  protected  if 
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he  took  it  in  good  faith  and  the  consideration  paid  was  not  grossly  in- 
dequate.  If  the  plaintiff  received  the  note  in  the  usual  course  of  trade 
and  for  a  fair  and  reasonable  consideration  still  the  defendant  may  show 
that  the  plaintiff  had  notice  of  the  fraud  by  which  his  indorsement  was 
obtained  and  defeat  a  recovery.  Express  notice  is  not  necessary  to  be 
proved.  It  is  sufficient  to  show  that  the  plaintiff  had  knowledge  of  such 
facts,  and  circumstances  of  suspicion  as  should  have  put  any  person  of 
ordinary  prudence  and  judgment  upon  inquiry.  The  consideration 
paid  by  the  purchaser  might,  in  some  cases,  be  so  grossly  inadequate  as 
to  be  of  itself  notice  to  him  that  there  was  something  wrong  about  the 
note.  If  there  was  no  fraud  in  procuring  the  defendant's  indorsement 
then  the  plaintiff  is  entitled  to  recover  whatever  consideration  he  paid 
to  Cavender.  Notwithstanding  such  fraud,  he  is  entitled  to  recover  if 
he  bought  the  note  before  due  for  a  valuable  consideration,  as  already 
explained,  and  without  notice.  If  there  was  such  fraud  and  the  plaintifjp 
did  not  purchase  the  note  before  due  for  a  valuable  consideration  and 
without  notice,  he  cannot  recover. 

The  jury  returned  a  verdict  for  the  defendant. 

Young  &  Gottschall  and  Howard  &  Howard,  for  plaintiff. 
Vallandigham  &  J.  J.  Belville,  contra. 


Set  Off. 

[Montgomery  Superior  Court.] 

Frederick  Withopf's  Admr.  v.  Adam  Cwngman. 

1.    Principal  Debtor  Mat  Sett  Off  His  Claim  Against  Creditor  in  Action  on 
Joint  and  Several  Promissory  Note. 

Id  rd  action  upon  a  joint  and  several  promissory  note,  tlie  principal  debtor  may 
elect  to  have  his  separate  claim  against  the  creditor  set  off  against  the  Joint 
promissory  note,  which  is  nothing  more  than  a  security  for  the  principars 
separate  debt. 

t.    In  Such  aotion  Surety  May  Set  Off  Such  Claim  in  Joint  Action. 

In  such  action  the  surety  may  plead  as  set  off  such  claim  of  the  principal  debtor 
against  the  creditof  in  a  Joint  answer  of  both  obligors  on  the  note. 

Questions  as  to  set-off. 

Suit  was  brought  upon  a  promissory  note  sig^ned  by  defendants  as 
joint  and  several  makers.  For  a  joint  answer  and  cross-petition  defend- 
ants say  that  Adam  Clingnian  is  the  principal  debtor  and  John  only  surety, 
and  that  the  plaintiff  owes  Adam  Clingman  upon  account,  a  copy  of  which 
is  attached,  the  sum  of  $293.50  with  interest  from  February  20,  1871,  which 
is  said  to  be  a  proper  set-off  against  plaintiff's  claim.  A  demurrer  is  filed 
to  this  answer. 
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Lowe,  J. 

The  general  rule  in  equity,  as  well  as  at  law,  is,  that  joint  and  separate 
debts  cannot  be  set  off  against  each  other.  Where  the  principal  debtor 
makes  his  election  to  have  his  separate  claim  against  the  creditor  set  off 
against  the  joint  promissory  note,  which  is  nothing  more  than  a  security 
for  the  principal's  separate  debt,  there  seems  to  be  no  reason  why  the  set-off 
should  not  be  allowed.  (Story,  Eq.,  Sec.  1437;  4,  Johns  Ch.,  15 ;  8,  How. 
Prac,  454  and  456.)  That  is  the  case  at  bar.  Although  sworn  to  by  John 
Clingman,  the  surety,  the  answer  is  that  of  Adam,  also;  and  it  is  signed 
by  the  attorneys  for  them  both. 

Demurrer  overruled. 

Craighead  &  Munger,  for  plaintiff. 

Haynes,  Howard  &  Howard,  for  defndants. 


DitcJiea. 

[Montgomery  Probate  Court.] 

John  Woli^  v.  Hercules  A.  Roney. 

1.  Ck)NSTEncnoN  of  Ditches  Must  be  fob  Public  Benefit. 

To  authorize  the  trustee  to  order  the  construction  of  a  ditch  under  the  statutes, 
it  must  be  established  that  its  construction  will  conduce  to  the  public  health, 
convenience  and  welfare. 

2.  Standing  Wateb  Justifying  CJonstbuction  of  Ditch. 

Where  the  condition  of  water  standing  on  land  is  such  aa  to  justify  the  abate- 
ment of  it  as  a  public  nuisance,  it  will  justify  the  trustees  in  finding  that 
a  proposed  ditch  to  drain  it  would  be  conducive  to  the  public  health. 

8.    Mobe  THAif  One  Pbbson  Must  be  Bbnevitbd. 

To  justify  the  trustees  in  finding  a  proposed  ditch  conducive  to  the  public  con- 
venience, it  must  be  shown  that  more  than  one  person  will  be  benefited 
thereby. 

4.  Insionifigant  Recxakation. 

Where  the  quantity  of  land  that  may  be  reclaimed  by  a  proposed  ditch  is  small, 
not  exceeding  half  an  acre,  and  of  no  great  value,  and  owned  by  one  per- 
son, its  reclamation  cannot  be  considered  as  conducing  to  the  public  welfare. 

5.  Easements  in  Adjoining  Lands. 

Where  the  proposed  route  of  a  ditch  was  a  natural  outlet  of  the  water  from 
the  pond  on  plaintiffs  land  from  time  immemorial  until  by  artificial  means 
defendant's  land  has  been  raised,  to  disturb  the  flow,  the  plaintiff  would 
have  an  easement  in  defendants  land  for  that  purpose,  unless  that  easement 
has  been  lost  by  non-user  for  more  than  twenty-one  years. 

d.    Mbasube  of  Damages  for  Destroying  Easements. 

Where  such  easement  has  not  been  lost,  thp  measure  of  damages  for  lower 
ing  defendants  land  would  only  be  the  addition  all  lowering  t>elow  that  raised 
by  artificial  means,  if  defendants  be  not  benefited  by  the  ditch. 

In  this  case  John  Wolf  petitioned  the  trustees  of  Harrison  town- 
ship for  a  ditch  through  the  lands  of  the  defendants,  for  the  purpose  of 
draining  about  a  half  acre  of  his  land  near  defendants'  line.     Defend* 
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ants  remonstrated  against  the  construction  of  the  ditch,  and  claimed  in 
the  event  of  its  construction  the  sum  of  two  thousand  dollars  damages. 
The  trustees  granted  the  prayer  of  the  petitioner  and  refused  to  allow 
any  damages,  on  account  of  which  action  of  the  trustees  an  appeal  was 
taken  to  the  probate  court.  A  jury  having  been  impaneled  therein,  after 
viewing  the  premises  sought  to  be  appropriated,  returned  into  court, 
and  after  hearing  the  testimony  and  arguments  of  counsel,  the  judge 
charged  them  substantially  as  follows; 

**In  pursuance  of  the  statute  under  which  you  are  impaneled,  you 
have  been  sworn,  after  viewing  the  premises,  to  report  in  writing  to  this 
court,  whether  it  will  be  conducive  to  the  public  health,  convenience, 
or  welfare  to  cause  said  proposed  ditch,  drain  or  water-course  to  be 
established  or  located;  also  the  amount  of  compensation  due  to  each 
person  in  case  of  the  location  of  the  same,  and  then  the  amount  of  labor 
to  be  performed  by  each  person  interested  in  opening  and  constructing 
said  ditch.  You  will  consider  these  several  propositions  in  the  order 
in  which  they  arise: 

**First — Will  its  construction  conduce  to  the  public  health.  You  will 
determine  this  by  the  inquiry.  Is  the  immediate  neighborhood  un- 
healthy? If  so,  does  it  arise  from  this  cause?  In  other  words,  what 
would  justify  the  abatement  of  water  standing  on  Wolfs  land  as  a 
nuisance  affecting  the  immediate  neighborhood  would  justify  you  in 
ordering  the  construction  of  the  ditch.  If  you  should  find  for  the  de- 
fendants under  this  head  you  will  next  consider  the  propriety  of  its 
construction  as  a  matter  of  public  convenience.  In  order  to  find  for 
plaintiff,  under  this  head,  you  must  be  satisfied  that  other  persons  be- 
sides John  Wolf  will  be  in  some  way  benefited  by  its  construction.  If 
you  should  find  for  defendants,  you  will  next  consider  will  its  construc- 
tion conduce  to  the  public  welfare.  This  latter  proposition  contains 
the  other  two,  and  is  in  the  exact  language  of  the  constitution  of  this 
state,  and  under  it,  in  addition,  you  will  consider  whether  the  construc- 
tion of  this  ditch  is  of  a  public  or  private  character.  The  spirit  of  our 
legislation  is  to  reclaim  and  make  fruitful  waste  lands,  and  if  a  con- 
siderable quantity  even  owned  by  one  person  could  be  drained  and  im- 
proved, I  think  it  would  conduce  to  the  public  welfare,  but  here  the 
amount  to  be  reclaimed  not  exceeding  half  an  acre  of  no  great  value 
and  owned  by  one  person,  its  reclamation  could  not  in  my  judgment 
be  dignified  with  the  appellation  of  conducing  to  the  public  welfare. 
You  are  required  to  find  and  return  in  writing,  specially  as  to  each 
of  the  foregoing  grounds  of  action.  If  your  finding  under  all  should 
be  against  the  plaintiff  there  is  an  end  to  the  proceedings. 

"If  on  the  other  hand  you  should  find  under  one  or  more  for  the 
plaintiff,  your  next  consideration  will  be  the  measure  of  damages.  If 
you  should  find  it  to  be  true  that  the  proposed  route  was  the  natural  out- 
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let  of  the  water  from  Wolf's  pond  from  time  immemorial  until  by  arti- 
ficial means,  such  as  ploughing,  etc.,  Roney's  land  has  been  raised, 
Wolf  has  an  easement  for  that  purpose  in  Roney's  land,  as  in  this  par- 
ticular it  is  tributary  to  the  land  above  it,  unless  that  easement  has  been 
lost  by  non-user.  If  for  the  last  twenty-one  years  the  water  from  Wolfs 
pond  has  ceased  to  flow  in  that  route,  and  Wolf  has  acquiesced,  it  would 
be  a  presumptive  abandonment  of  the  easement,  and  which,  on  the  fail- 
ure of  proof  by  Wolf  to  negative  that  presumption  you  would  be  justi- 
fied in  treating  as  absolute.  If,  on  the  other  hand,  you  should  And  that 
Roney's  lands  have  been  raised  by  artificial  means,  and  that  Wolf  has 
not  lost  his  easement  therein,  the  Roneys  will  be  required  to  lower  the 
ground  to  the  original  level,  and  for  which  they  will  not  be  entitled  to 
damages,  but  they  will  be  entitled  to  damages  for  all  they  lower  it  be- 
low that  line.  Which,  if  they  are  not  benefited  by  the  construction  of 
the  ditch,  would  include  full  damages  for  land  actually  taken.  Also 
damages  for  necessary  margins  on  each  side,  which  cannot  be  cultivated, 
and  also  for  the  probable  washing  of  the  soil,  if  the  land  is  of  a  char- 
acter to  wash,  and  for  keeping  the  ditch  open  and  in  repair  in  future. 

The  jury,  after  an  absence  of  fifteen  minutes,  returned  a  verdict: 
That  the  public  health,  convenience,  or  welfare  does  not  require  the 
construction  of  said  ditch. 

1.  There  was  no  security  for  costs  given  by  the  plaintiff. 

2.  The  tenant  in  possession  was  instructed  by  his  counsel  that  no 
steps  would  be  taken  in  the  case  at  the  last  term« 

Hart  &  Whitney,  for  plaintiff. 
Howard  &  Son,  contra. 


Pleading. 

[Montgomery  Superior  Court,  January  Term,  1868.] 

Wm.  H.  Wolfrath  v.  Sophia  Woi^frath. 

Plaintiff  Required  to  Make  an  Indefinite  Petition  More  Certain. 

Where  the  statements  in  the  petition  leave  it  uncertain  whether  the  action  is  in- 
tended to  be  for  damag^es  for  a  malicious  arrest,  or  for  relief  on  the  ground  of 
fraud,  to  recover  back  the  money  extorted  from  plaintiff,  the  plaintiff  will  be 
required  to  make  the  petition  more  definite  and  certain  in  that  respect. 

The  petition  sets  forth  that  Sophia  Wolfrath  is  stepmother  of  the 
plaintiff  and  mother  of  one  Christina  W.  Wolfrath,  that  Christina  W. 
Wolfrath  on  the  29th  of  December,  1862,  was  delivered  of  a  bastard 
child ;  that  the  plaintiff  was  not  the  father  of  the  child,  and  the  defendant, 
Sophia  Wolfrath,  was  informed  by  said  Christina  that  he  was  not  the 
father  of  the  child ;  but  the  said  Sophia,  maliciously  contriving  and  in- 
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tending  to  harass  and  injure  the  plaintiff,  and  wrongfully  to  extort 
money  from  him,  did,  on  the  24th  of  January,  1863,  by  persuasion  and 
threats  against  Christina,  induce  her  to  make  an  afHdavit  before  a  jus- 
tice of  the  peace,  charging  the  plaintiff  with  being  the  father  of  the 
child,  and  the  plaintiff  was  arrested  and  required  to  give  bond  in  the 
sum  of  $300,  which  he  was  wrongfully  compelled  to  give,  and  was  fur- 
ther compelled  to  pay  said  Christina  $180;  that  Christina  was  not  pres- 
ent at  the  time  of  the  pretended  settlement,  and  the  giving  of  the  bond, 
but  it  was  done  under  the  direction  of  said  Sophia;  that  the  plaintiff 
was  not  guilty  of  the  charge ;  that  the  said  Sophia  had  good  reason  to 
believe  that  he  was  not  guilty ;  that  by  threats  and  persuasion  she  com- 
pelled Christina  to  make  the  charge  against  him  to  extort  money  from 
him  wrongfully,  and  that  she  finally  settled  the  case  herself,  without 
the  knowledge  of  Christina,  and  obtained  and  kept  the  money.  In  all 
of  which  the  said  Sophia  acted  fraudulently  and  maliciously. 

The  plaintiff  further  says  that  the  fact  that  said  Sophia  fraudulently 
instigated  the  prosecution,  and  that  she  acted  maliciously,  and  to  op- 
press and  harass  him,  and  to  extort  money  from  him;  that  she  per- 
suaded and  forced  Christina  falsely  to  make  the  charge  against  him, 
for  malicious  and  mercenary  motives,  and  that  she  had  caused  his  ar- 
rest, were  not  known  to  the  plaintiff  until  August,  1867. 

Damages  claimed,  $5,000. 

The  defendants  filed  a  motion  to  strike  out  and  make  the  petition 
more  definite  and  certain. 

Havnbs,  J. 

It  seemed  to  be  left  uncertain  by  the  statements  of  the  petition, 
whether  the  action  is  intended  to  be  for  damages  for  a  malicious  ar- 
rest, or  for  relief  on  the  ground  of  fraud,  to  recover  back  the  money  ex- 
torted from  the  plaintiff.  The  two  things  are  quite  different.  The  ac- 
tions are  distinct.  They  are  subject  to  different  statutory  limitations, 
and  the  defendant  should  be  notified  which  he  is  to  defend  against.  The 
plaintiff  will  be  required  to  make  his  petition  more  definite  and  certain. 
To  that  extent  the  motion  is  sustained. 

Howard  &  Son,  for  plaintiff. 

Jordan,  contra. 
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Justice  of  the  Peace. 

(Montgomerj  Superior  Court,  April  Term,  1872.1 

John  H.  Young  v.  Thomas  D.  Mitchell  et  au 

SuBETiES  ON  Justice  Bond  Liable  iob  Mo:7ET  Received  bt  Justice  on  His  Judg- 
ment. 

Where  a  justice  of  the  peace  receives  money  due  upou  a  judgment  rendered  by 
him,  directly  from  the  judgment  debtor,  such  money  comes  into  bis  hands  by 
virtue  of  his  commission,  and  bis  retention  of  it  la  a  breach  of  his  official  bond 
for  which  his  sureties  are  liable. 

Lowe,  J. 

Suit  is  brought  against  Mitchell  as  the  principal  debtor  and  the 
other  defendants  as  sureties  upon  Mitchell's  official  bond  as  a  justice  of 
the  peace,  the  condition  of  which  is  that  Mitchell  "shall  well  and  truly 
pay  over  according  to  law,  all  moneys  which  may  come  into  his  hands  by 
virtue  of  his  said  commission,  and  shall  also  well  and  truly  perform 
every  ministerial  act  that  is  enjoined  upon  him  by  law  by  virtue  of  his 
said  office."  The  circumstances  set  forth  as  showing  a  breach  of  this 
condition  are  in  substance :  that  on  the  19th  of  May,  1870,  Mitchell  ren- 
dered a  judgment  in  favor  of  plaintiff  against  John  Cohan  for  $210;  that 
on  the  20th  of  January,  1871,  execution  was  issued  to  John  Deis,  con- 
stable ;  that  on  the  20th  of  February,  1871,  he  returned  the  writ  indorsed : 

"January  20th,  1871,  I  received  this  writ,  and  the  same  day  I  levied 
on  one  safe ;  this  writ  returned ;  property  not  srfd  for  want  of  time ;  new 
execution  asked  for. 

"John  Deis,  Constable." 

Thereupon  the  same  day  another  execution  was  issued  to  him,  and 
on  the  next  day,  the  21st,  Mitchell  received  of  Deis,  on  the  judgment 
$125,  and  on  the  25th  of  the  month  the  balance  due  thereon.  None  of 
this  money  was  ever  paid  over  by  Mitchell  to  plaintiff.  The  defendant 
cited  Swan  &  Critchfield  (804),  as  showing  that  it  was  the  duty  of  the 
constable  to  hold  the  money  in  his  possession  until  the  return  day  of  the 
execution  subject  to  the  demand  of  the  creditor,  and  claimed  that  a  pay- 
ment previous  to  this  day  was  unauthorized ;  that  its  reception  by  the 
magistrate  was  not  an  official  act,  and  that  therefore  his  sureties  are  not 
compelled  to  make  good  his  failure  to  pay  it  over  to  the  plaintiff.  Upon 
a  review  of  the  statutory  provisions  bearing  upon  the  question  (S.  &  C. 
pp  801  and  804,  S.  &  S.,  432)  the  money  did  come  into  Mitchell's  hands 
by  virtue  of  his  commission,  and  that  his  retention  of  it  was  a  breach  of 
his  official  bond  for  which  his  sureties  are  liable. 

Demurrer  overruled. 

Haynes,  Howard  &  Howard,  for  plaintiff. 

Craighead  &  Munger,  and  Young  &  Gottschall,  for  Lehman  and 
'deathman. 
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Wages. 

[Montgomery  Superior  Court,  March  Term,  1867.] 

EuzA  Young  v.  Matthias  Retfrom. 

When  Plaintiff  Mat  Recover  UfoN  a  Quantum  Mebuit. 

Wh«re  services  are  rendered  under  a  contract,  the  plaintiff  can  only  recover  what 
is  due  under  such  contract,  but  where  there  is  no  express  contract,  the  plain- 
tiff is  entitled  to  recover  a  reasonable  compensation  for  the  labor  performed. 

The  plaintiff  says  that  during  the  lifetime  of  Elizabeth  Warvel  at 
her  request  performed  services  and  labor  in  keeping  house  and  attending 
to  matters  generally,  upon  the  farm  of  the  deceased,  and  in  taking  care 
of  her  in  her  old  age,  from  the  1st  of  July,  1862,  until  the  30th  of  May, 
1866,  and  that  for  said  services  the  deceased  agreed  to  pay  her  whatever 
said  labor,  care  and  attention  was  reasonably  worth.  That  her  services 
were  worth  $20  per  month,  amounting  in  the  aggregate  to  $940,  and  that 
there  is  new  due  her,  after  deducting  credits,  the  sum  of  $545,  for  which 
she  asks  judgment,  with  interest,  from  May  30,  1866. 

The  defendant  for  answer  denies  that  any  contract  existed,  and 
denies  that  the  services  were  worth  $20  per  month.  That  for  services 
the  first  year  the  plaintiff  was  to  receive  $1.50  per  week,  for  the  second 
and  third  year  $2.00  per  week,  and  the  balance  of  the  lime  $1.75  per  week, 
and  that  Elizabeth  Warvel  in  her  lifetime  paid  the  plaintiff  in  full  for 
all  of  said  labor  and  services. 

Charge  to  jury. 
Haynes,  J. 

If  a  contract  existed  between  the  plaintiff  and  defendant,  the  plain- 
tiff was  entitled  to  recover  whatever  was  due  under  such  contract. 
It  there  was  no  contract,  the  plaintiff  was  entitled  to  a  reasonable  com- 
pensation for  the  labor  performed. 

The  jury,  after  a  short  absence,  returned  a  verdict  of  $227.85  for  the 
plaintiff. 

Thompson,  for  plaintiff. 

Clay,  contra. 
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8etr  off— Landlord  and  Tenant. 

[Montgomery  Superior  Court.] 

James  White  v.  Wali^ce  Brown. 

1.      BUBDCH  OV  PrOOT  TO  ESTABUSH  SeT-OFF. 

In  an  action  by  a  landlord  for  rent  due  uponfa  written  leaae  where  every  item  of 
plaintiiTe  claim  is  admitted,  the  plaintiff  will  be  entitled  to  recover  the  full 
amount  with  interest,  unless  the  defendant  establishes  in  full  or  in  part  his  de- 
fense by  way  of  set-off. 

2.    TENAifT  Cannot  Reoover  ior  Repairs  Without  Agreement. 

In  such  action,  the  defendant  cannot  recover  for  painting,  papering,  whitewash- 
ing, repairing,  etc.,  unless  he  had  such  work  done  at  the  request  of  the  plain- 
tiff, or  by  special  agreement  to  allow  on  rent  or  pay  for  it. 

8.    Burden  of  Proof  to  Establish  Payment. 

Where  defendant  claims  payment  of  rent  by  the  assignment,  to  plaintiff,  of  notes. 
Judgments  and  claims,  the  burden  is  on  him  to  show  that  they  were  received  io 
absolute  payment. 

4.    Presumption  Arising  from  Geituineness  of  Signatures. 

Where  the  genuineness  of  signatures  to  receipts  is  admitted  by  plaintiff,  the  pr^ 
sumption  is  that  they  are  correct,  and  the  burden  of  proof  is  upon  the  plain- 
tiff to  show  the  contrary,  unless  they  bear  upon  their  face  evidences  and 
marks  which  show  that  they  have  been  altered. 

fi.    What  Defendant  Mat  Recover  by  Wat  of  Setoff. 

Defendant  in  such  case  may  recover  by  way  of  set-off  a  claim  for  medical  services, 
ordinary  professional  fees,  and  for  services  rendered  in  getting  a  woman  out 
of  plaintiffs  house  if  he  was  employed  to  render  such  service. 

Haynes^  J. 

Charge  to  jury. 

This  was  an  action  on  a  written  lease  for  rent  due  thereon;  on  the 
trial  of  which  the  court  charged  the  jury  on  the  following  points:  that 
every  item  of  plaintiff's  claim  was  admitted,  and  therefore  he  is  entitled  to 
recover  the  full  amount  with  interest,  unless  the  defendant  establishes  in 
full  or  in  part  his  defense  by  way  of  set-off. 

First.  Defendant  cannot  recover  for  painting,  papering,  whitewash- 
ing, repairing,  etc.,  unless  he  had  such  work  done  at  the  request  of  the 
plaintiff,  or  by  an  agreement  with  the  plaintiff  that  he  would  allow  on  rent 
or  pay  it  to  the  defendant ;  and  such  agreement  made  at  the  time  or  before 
the  written  lease,  would  be  of  no  force. 

Second.  Defendant  claims  that  he  assigned  certain  notes,  judgments 
and  claims,  to  plaintiff  in  absolute  payment  of  rent,  and  that  the  amount 
should  be  credited  to  him.  The  plaintiff  admits  the  assignments,  but 
claims  that  only  the  amount  collected  was  to  be  credited.  The  assign- 
ments furnish  no  evidence  whether  they  were  taken  for  whole  amounts  or 
contrary.  The  defendant  must  show  that  they  were  taken  in  payment  by 
preponderance  of  proof.  That  the  jury  look  not  only  to  the  contradictory 
statements  of  the  parties,  but  to  their  respective  characters  for  truth. 
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White  V.  Brown. 

Third.  The  genuineness  of  the  signatures  to  the  receipts  for  $53, 
$35,  and  $25,  being  admitted,  the  presumption  is  that  they  are  correct,  and 
the  burden  of  proof  is  upon  the  plaintiff  to  show  that  they  were  not,  unless 
they  bear  upon  their  faces  evidences  and  marks  which  show  that  they  have 
been  altered.  That  the  jury  must  determine  whether  all  or  any  of  the 
receipts  were  given  for  the  sums  now  appearing  on  their  faces. 

Fourth.  That  defendant,  for  his  medical  services,  could  only  recover 
ordinary  professional  fees,  unless  there  was  an  express  contract. 

Fifth.  Defendant,  for  services  rendered  in  getting  a  woman  out  of 
plaintiff's  house,  is  entitled  to  reasonable  compensation  if  he  was  employed 
to  render  such  service. 


Pleading. 

[Montgomery  County  Superior  Court,  May  Term,  1867.] 

James  R.  Young  v.  Thomas  Smith's  Admr. 

Nbcbsbabt  Allboation  nr  Action  Against  Administbatob  on  Notb. 

In  an  action  against  an  administrator  of  a  decedent  on  a  note,  it  ia  neceaaary  to 
aver  in  tlie  petition  that  eigliteen  months  from  the  date  of  the  bond  of  aach 
administrator  has  expired,  as  provided  in  the  98th  section  of  the  administra- 
tion act. 

Suit  is  brought  upon  a  promissory  note,  signed  "T.  &  W.  Smith 
and  Robert  Chambers,"  against  Wheatly  Smith,  Robert  Chambers,  and 
Samuel  Rohrer,  administrator  of  Thomas  Smith,  deceased. 

The  petition  contains  the  averment  (in  substance)  that  there  is  due 
from  the  defendants  to  this  plaintiff  upon  this  note,  a  copy  of  which  is 
attached  the  sum  of  $643.17,  for  which  judgment  is  asked,  and  no  other. 
The  administrator  demurs  generally. 

Lowe,  J. 

The  case  of  Hammerle  v.  Kramer's  administratrix,  (12  O.  S.,  252) 
sustains  the  proposition  made  by  the  administrator  in  support  of  his  de- 
murrer in  this  case.  Referring  to  the  98th  section  of  the  executors'  and 
administrator's  act,  (S.  &  Cd,  582)  "Under  the  provisions  of  this  sec- 
tion, no  action  can  be  maintained  by  a  creditor  till  after  the  lapse  of 
eighteen  months  from  the  date  of  the  bond,  unless  in  certain  specified 
cases,  we  think  the  petition  of  the  creditor  should  aver  the  necessary  lapse 
of  time.  This  is  a  condition  essential,  generally,  to  the  plaintiff's  right 
of  action.  It  is  also  affifmative  in  its  character,  and  if  denied,  the  burden 
of  proof  is  on  the  plaintiff ;  and,  we  think,  unless  it  be  averred^  the  plain- 
tiff does  not  show  even  a  prima  facie  right  to  sue." 

Demurrer  of  administrator  sustained. 

D.  A  .Haynes,  for  plaintiff. 

Craighead  &  Munger,  for  administrator. 
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Sureties, 

[Montgomery  Superior  Court,  November,  1806.] 

John  Yount  v.  Michael  Groff  et  au 

Wbsn  Rklatiqit  of  Go-Surbties  on  a  Note  Will  xot  be  Ghanoid. 

Where  one  of  two  co-sureties  upon  a  note  which  has  been  twice  renewed  by  bla 
co-surety,  is  by  fraud  and  deception  of  the  principal  led  to  understand  that  tke 
other  co-surety  also  is  to  again  become  co-surety  and  signs  a  note  which  is 
made  payable  to  the  other  co-surety,  who  advances  the  money  to  pay  the  note 
formerly  renewed,  such  relatou  of  co-suretyship  between  them  will  not  be 
thereby  changed,  unless  such  change  be  made  with  his  knowledge  and  eonsent, 
and  the  same  will  not  be  inferred  from  the  order  in  which  the  names  appear  on 
the  former  notes. 

This  is  an  action  brought  upon  a  promissory  note  made  by  the  de- 
fendant, in  favor  of  the  plaintiff,  for  the  sum  of  $4,081.67,  and  interest 
from  March  30,  1865. 

The  defendant,  Herr,  answered  that  in  July  or  August,  1864,  his 
co-defendant,  Groff,  desirous  of  raising  money,  procuped  the  plaintiff  and 
himself  to  sign  as  sureties  his*  note  for  $5,000,  which  was  discounted  in 
bank ;  that  the  note  was  not  paid  upon  maturity,  but  was  renewed,  and 
the  plaintiff  and  this  defendant  were  again  sureties,  each  with  the  agree- 
ment that  the  other  should  be  co-security,  and  then  this  defendant  signed 
the  note  upon  which  this  action  is  brought,  and  without  any  other  con- 
sideration than  the  accommodation  of  Groff,  and  that  Yount  had  also 
agreed  to  sign  the  same  as  security ;  that  Yount,  taking  advantage  of  the 
note  being  made  payable  to  his  order,  discounted  the  same  for  Groff. 

Haynes,  J. 

Upon  the  face  of  the  note  the  defendant  was  liable;  but  that  Herr 
states  facts  which  he  claims  are  a  defense  to  the  action.  It  is  for  you 
to  consider  the  evidence  and  determine  whether  the  defense  has  been  es- 
tablished. Some  facts  are  not  questioned.  The  note,  was  for  borrowed 
inoney  for  the  use  of  Groff.  Herr  was  known  to  be  surety  for  Groff,  and 
liad  no  interest  in  the  money.  It  made  no  difference  whether  upon  the 
first  note,  Herr's  name  was  written  first,  and  Yount's  last;  for  in  law 
Yount  became  co-surety  for  Groff,  and  not  surety  for  Groff  and  Herr.  the 
pimcipal  and  first  surety,  whatever  he  may  have  thought  as  to  the  effect 
of  the  signature.  Yount  and  Herr  were  both  equally  liable.  Upon  the 
renewal,  they  both  signed  as  sureties  and  became  equally  liable.  The 
primary  liability  is  Groff's;  if  he  failed,  then  the  securities  were  each 
liable  to  pay  one-half.  This  note  is  not  paid  until  it  falls  due  the  second 
time,  then  Yount  advandced  money  to  Groff  to  pay  off  the  note  in  bank : 
each  were  liable  for  the  undivided  half  of  the  amount.  No 
change  of  their  relations  as  co-sureties  could  be  made  with- 
out the  consent  of  both.     No  doubt,  if  it  was  the  understanding  and 
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agreement  of  all  parties  that  Yount  should  advance  money  and  take  up 
the  hank  note,  and  that  Groff  should  make  his  note  with  Herr  as  surety 
to  Younty  and  this  change  in  their  relations  as  co-sureties  was  consented 
to  by  Herr,  and  he  knowingly  and  understanding^  signed  the  note  as 
such  surety,  then  Herr  is  liable  for  the  amount ;  but  if,  as  he  alleges  and 
testifies,  he  was  ignorant  of  any  such  arrangement — was  not  aware  that 
he  was  signing  a  note  to  Yount,  and  supposed  he  was  signing  a  renewal 
noie  as  co-security  with  Yount,  and  was  deceived  by  the  fraud  or  con- 
cealment of  Groff,  and  had  no  intention  of  changing  their  relations,  then 
he  cannot  be  held.  I  do  not  see  why  Herr  is  not  liable  upon  this  note 
for  one-half,  as  he  was  upon  the  bank  note  originally,  Yount  having  ad- 
vanced the  money  and  taken  up  that  note,  the,  relation  of  co-security  is 
not  changed,  and  no  actual  fraud  on  Yount's  part  appearing,  there  was  a 
consideration  to  half  the  amount  of  the  note.  If  you  find  that  Herr 
assented  to  the  change,  then  he  is  liable  for  all ;  otherwise  for  one-half. 

The  jury  after  short  deliberation,  found  that  the  plaintiff  and  de- 
fendant, Herr,  were  co-sureties,  and  that  plaintiff  ought  to  recover  one- 
half  of  amount  sued  upon. 

L.  B.  Gunckel  and  Conover  &  Craighead,  for  plaintiff. 

Houk  &  McMahon,  contra 


Animals. 

fMofntgomery  Common  Pleas,  March  Term,  1868.] 

Michael  Zeitlkr  v.  L.  M.  and  C.  &  X.  R.  Co. 

1.    Ctvil  Liabiutt  Not  Affected  bt  Violation  of  Sabbath  ob  Speed  Laws. 

In  an  action  ag:ain8t  a  railroad  company  for  the  negligent  killing  of  a  .cow,  If 
the  defendants  were  violating  the  laws  relating  to  the  Sabbath,  or  the  ordi- 
nance of  the  city  regulating  the  speed  of  trains,  they  are  liable  for  the  penal- 
ties in  such  cases  provided,  %ut  their  civil  liability  for  injuries  to  stock  is  not 
thereby  affected. 

2.      EXEKFTION  OF  LIABILITY  IK  ALLOWING  CATTLE  TO  RUN  AT  LABOB. 

Where  the  liability  of  the  owner  of  cattle  to  a  railroad  company  is  excepted 
from  the  provisions  of  the  cattle  law,  the  violation  of  the  law  by  the  plaintiff 
in  allowing  the  cow  to  run  at  large  is  but  the  remote  cause  of  the  injury,  and 
the  railway  company  is  liable  for  the  injury  caused  by  their  unlawful  act, 
though  without  negligence. 

8.    Cabe  Imposed  bt  Cibcumstances  Contbibutory  to  Injury. 

Where  there  is  a  pond  of  water,  whether  created  by  defendants  or  not,  known  to 

the  agents  of  the  company  to  exist,  and  to  be  frequented  by  cattle  near  the 

road,  the  defendants  are  bound  to  the  observance  of  ordinary  care  with  refer- 

<!nce  to  and  in  view  of  such  circumstances,  and  will  be  liable  for  a  want  of 

rdinary  care. 
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4.    Railboadb  Unekclosed  bt  Fences  ob  Cattle  Guards. 

If  the  railroad  was  enclosed  by  fences  and  cattle  guards,  and  the  plaintifTa 
cow  waa  killed  by  the  agents  and  train  of  the  defendants,  at  a  point  other 
than  a  road  or  street  crossing,  the  defendants  are  liable,  and  the  plaintiff  fa 
entitled  to  recover,  though  the  defendant  be  only  the  lessees  of  the  road,  and 
the  cow  was  killed  within  the  corporate  limits  of  a  city,  and  running  at  large 
in  viblation  of  the  statute,  without  regard  to  the  speed  of  the  train,  and 
though  the  killing  of  the  cow  was  unavoidable. 

Charge  to  the  Jury. 

This  action  is  brought  to  recover  eighty  dollars  damages  for  the 
negligent  killing  of  a  cow  of  the  plaintiflf  by  the  agents  of  the  defendants, 
in  charge  of  a  locomotive  and  passenger  train,  by  means  of  which  the 
cow  was  struck  and  killed,  the  road  of  the  company  not  being  fenced, 
and  said  cow  having  strayed  upon  the  track,  and  being  killed  within  the 
corporate  limits  of  the  city  of  Dayton. 

The  defendants  answer  that  the  cow  was  suffered  by  the  plaintiff  to 
run  at  large,  contrary  to  law,  and  therefore  got  upon  the  track  and  was 
killed,  and  denies  that  the  cow  was  killed  by  the  negligence  of  the  de- 
fendants or  their  servants. 

WiNANS,  J. 

If  the  defendants  were  violating  the  laws  relating  to  the  Sabbath, 
or  the  ordinance  of  the  city  regulating  the  speed  of  trains ;  they  were  liable 
to  the  penalties  in  such  cases  provided ;  but  their  civil  liability  for  injuries 
to  stock  were  not  thereby  affected. 

In  the  absence  of  negligence  on  the  part  of  the  defendant's  agents, 
the  prominent  cause  of  the  injury,  if  the  road  was  fenced  and  the  cow 
of  the  plaintiff  at  large  in  violation  of  the  statute,  the  plaintiff  could  not 
recover ;  but  the  road  being  unfenced,  although  the  cow  was  so  at  large, 
the  defendants  are  liable  by  express  provision  of  the  statute.  If  the  pro- 
vision of  the  cattle  law  had  been  general,  making  the  owner  liable  for 
damages,  the  plaintiff  and  the  defendants  would  have  been  concurrent 
in  negligence,  and  the  defendants  would  not  have  been  liable,  except  for 
gross  negligence  or  intentional  injury;  but  as  liability  of  the  owner  of 
cattle  to  railroad  companies  is  excepted,  the  violation  of  the  law  by  the 
plaintiff  was  but  the  remote  cause  of  the  injury,  and  the  defendants  are 
liable  for  the  injury  caused  by  their  act,  though  without  negligence. 

If  there  was  a  pond  of  water,  whether  created  by  the  defendants  or 
not,  known  to  the  agents  of  the  company  to  exist,  and  to  be  frequented 
by  cattle,  near  their  road,  the  defendants  were  bound  to  the  observance  of 
ordinary  care,  with  reference  to  and  in  view  of  such  circumstances,  and 
would  be  liable  for  ordinary  diligence. 

If  the  railroad  was  tinenclosed  by  fences  and  cattle-guards,  and  the 
plaintiff's  cow  was  killed  by  the  agents  and  train  of  the  defendants,  at 
a  point  other  than  a  road  or  street-crossing,  the  defendants  are  liable, 
and  the  plaintiff  is  entitled  to  recover,  though  they  may  be  only  the  lessees 
of  the  road;  though  the  cow  was  killed  within  the  corporate  limits  of 
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Dayton,  and  though  she  was  running  at  large,  in  violation  of  the  statute ; 
and  without  regard  to  the  speed  at  which  the  train  was  running;  and 
though  the  killing  of  the  cow  was  unavoidable,  and  the  jury  may  allow 
as  damages  the  value  of  cow  at  the  time  she  was  killed,  with  interest. 

If  the  defendant's  road  was  enclosed  by  suffident  fences  and  cattle- 
guard,  still  the  plaintiff  will  be  entitled  to  recover,  although  his  cow  may 
have  been  at  large  in  violation  of  the  statute,  if  the  agents  of  the  defend- 
ants, by  the  omission  of  ordinary  negligence,  immediately  caused  ihe 
cow  to  be  killed.  The  agents  of  the  defendants,  in  such  case,  were  not 
bound  to  stop  the  train,  though  they  might  have  done  so,  after  the  cow 
was  seen  feeding  at  the  side  of  the  road :  but  if  they  could,  by  the  use  of 
ordinary  means  for  that  purpose,  and  without  endangering  the  safety  of 
the  passengers  and  train  in  their  charge,  have  stopped  the  train  and 
saved  the  cow  after  she  came  on  the  track,  it  was  their  duty  to  do  so, 
and  if  they  did  not,  they  were  guilty  of  ordinary  negligence,  and  the  jury 
should  find  for  the  plaintiff,  otherwise  for  the  defendants. 

The  jury  returned  a  verdict  for  the  plaintiff. 

Craighead  &  Munger,  for  the  plaintiff. 

A.  Cahtll,  contra. 


Mechanics*  Liens. 

[Montgomery  Superior  Court.] 

George  Zwindorff  v.  Peter  Lauer. 

AXXBOATTON    IN     PETITION    TO     FORBOLOBS     MecHANIC'8     LDBN     NOT   OONBTrfUTlNO 

Cause  or  Action. 

A  petition  to  foreclose  a  mechanic's  lien,  stating  tliat  on  May  28,  1966,  tlie  de- 
fendant entered  into  a  contract  with  the  plaintiff  for  the  erection  of  a  houM 
which  he  accordingly  built:  that  in  May,  1866,  he  obtained  a  mechanic's  lien 
upon  the  premises  described  therein  for  labor  performed  upon  the  bouse :  and 
that  the  lien  amounted  to  $87.50,  and  asking  judgment  therefor  with  interest, 
doeii  not  state  facts  sufficient  to  constitute  a  cause  of  action. 

Petition  to  foreclose  a  mechanics  lien.  The  plaintiff  claims  that 
on  May  28,  1866,  the  defendant  entered  into  a  contract  with  him  for 
the  erection  of  a  house,  which  he  agreed  to  and  did  build  for  the  de- 
fendant; that  in  May,  t866.  he  obtained  a  mechanic's  lien  upan  the 
premises  described  in  the  petition  against  the  defendant  for  labor  per- 
formed upon  the  house,  built  by  the  plaintiff.  Said  lien  amounted  to 
$87.50,  and  asks  judgment  for  that  amount  and  interest  from  June  30, 
1866. 

The  defendant  demurred  to  the  petition,  because  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 

Haynes,  J. 

The  court  sustained  the  dennirrer  and  gave  leave  to  amend. 
John  C.  Baggott.  for  plaintiff. 
Conover  &  Craighead,  contra. 

29  Mont 


INDEX. 


ACCORD  AND  gATISPACTION— 
See  also    Compbomisb    and    Settlb- 

MENT. 

If  a  general  settlement  is  made 
between  parties,  it  is  presumed  to 
include  all  debts  and  demands  exist- 
ing between  them  at  the  time.  Bow- 
ersock  v.  Beard.  41 

ACCOUNT— 

In  an  action  upon  account  con- 
:aining  a  number  of  items,  a  denial 
of  some  of  the  items  and  averment 
of  payment  of  the  others  is  sufficient- 
ly definite  and  certain.  Hand  v.  Bod- 
man.  164 

ACCOUNTING— 

Where  after  three  brothers  had 
been  associated  together  in  the  pur- 
chase of  commodities,  one  of  the 
brothers  die,  in  an  action  by  the  ad- 
ministrator of  the  deceased  brother 
against  the  sur^'iving  brothers,  who 
deny  partnership,  but  admit  joint 
ownership  in  Uie  commodities,  a 
court  exercising  its  chancery  pow- 
ers will  retain  such  case  for  refer- 
ence to  a  master  to  state  an  account 
bethveen  the  administrator  and  sur- 
viving brothers  as  to  the  purchase 
and  payment  of  such  com  modi  ties, 
although  the  evidence  shows  no  part- 
nership. Johnson,  Admr..  ▼.  John- 
son et  al.  201 

ACTIONS— 

It  is  a  defense  to  nn  nrtlon 
against  Judges  of  election  for  refus- 
ing to  allow  a  person  to  vote  thnt 
such  person  refused  to  take  the  onth 
or  affirmation  tendered  him.  requir- 
ed by  law.    Kline  v.  Kemp.  ?16 

A  non-resident  of  the  '^ounty 
nay  commence  an  action  without 
flwt  glTing  security  for  rosts,  and 
-neb  action  will  not  be  dismissed  on 
motion,  if  in  a  reasonable  time  allow- 
ed DT  the  court  such  security  be 
gi.en.    Kepler   t.  Bradford's   Exm. 

21S 

An  action  may  be  maintained  by 
uie  grftBtee  in  a  deed  of  general  war- 


ranty against  the  grantor,  when  the 
grantee  has  been  evicted  under  a  tax 
title  existing  at  the  time  the  convey- 
ance waa  made.  Huber  v.  Wise  et 
al.  i»0 

Where  in  an  action  against 
three  railroad  companies  a  demurrer 
by  one  is  sustained  on  the  ground 
that  the  averments  of  the  petition 
did  not  show  that  company  to  be  a 
Joint  contractor  with  the  other  two, 
such  judgment  does  not  affect  the 
right  of  action  against  the  other  de- 
fendants. Harshman  A  Raker  v.  Lit- 
tle Miami  R.  R.  Co.  178 

Where  in  an  action  upon  a  joint 
and  several  promissory  note,  the 
court  refuses  the  request  to  certify 
on  the  records  which  are  sureties, 
and  there  is  a  serious  controversy 
botween  the  defendants  upon  that 
fact,  the  parties  will  be  relegated  to 
determine  such  controversy  to  a  suit 
brought  especially  for  that  purpose. 
Grobv  &  Co.  V.  Lam  me  et  al.        153 

In  an  action  by  an  Insurance 
company  on  a  bond  executed  hy  an 
agent  to  paj'  over  moneys  received 
by  the  company  the  agent's  sureties 
cannot  set  up  as  a  defense  the  facta 
thnt  before  their  principal  resigned, 
they  applied  in  person  to  the  gen- 
eral agent  of  the  plaintiff  for  infor- 
mation respecting  the  agent's  ac- 
counts, for  the  purpose  of  taking 
steps  to  secure  themselves  for  any 
d^flclency  in  his  accounts  so  that 
they  might  take  steps  to  secure 
themselves,  and  were  informed  that 
their  principal  was  not  indebted. 
German  la  Life  Ins.  Co,  v.  Birch- 
weiler.  144 

In  an  action  by  an  Insurance 
company  on  a  bond  executed  by  an 
agent,  to  pay  over  moneys  received 
for  the  company,  the  fact  that  the 
company  was  not  authorized  by  law 
to  Issue  or  renew  policies,  or  to 
transact  any  insurance  business  in 
Ohio,  because  of  non-compliance 
with  the  law  regulating  life  insur- 
ance  companies  organised  out  of  the 
state  of  Ohio,  constitutes  a  sufficient 
defense  to  the  action.  lb. 
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Where  a  city  is  slven  a  right  of 
way  through  land  for  a  watercourse, 
an  action  will  lie  against  the  city  for 
damages  caused  by  an  overflow  of 
water  by  reason  of  obstructions  plac- 
ed in  the  watercourse  by  other  per^ 
sons.    Frommell  v.   Dayton    (City). 

139 

Failure  to  demand  com,  loaned 
to  the  defendant  to  be  returned  from 
succeeding  crop,  is  no  defense  to  an 
action  for  its  value.    Foutz  v.  Pence. 

132 

There  is  no  provision  in  the  code 
for  a  motion  to  compel  a  party  to 
elect  between  repugnant  defenses; 
but  under  a  motion  to  strike  from 
the  files  the  court  would  probably 
allow  the  defendant  to  elect,  and 
strike  out  one  of  the  defenses.  Baiy 
V.  Kneisly.  114 

Where  a  petition  upon  an  ac- 
count, is  in  default  for  answer  or  de- 
murrer more  than  twelve  days  be- 
fore the  next  term  of  court,  it  is  the 
duty  of  the  clerk,  in  making  out  the 
trial  docket  twelve  days  before  that 
term  to  place  such  case  upon  such 
docket  as  one  in  which  the  issue  was 
made  up.  Detamore  v.  Snavely*s 
Admr.  102 

An  action  for  damages  for  ma- 
licious prosecution  abates  upon  the 
death  of  the  defendant.  Deckert  v. 
Weaver.  98 

A  tenant  in  common  in  real  es- 
tate which  has  been  sold  in  partition 
proceedings  may  maintain  an  action 
against  the  sheriff  for  his  share  of 
the  proceeds  of  the  sale,  although 
such  sheriff  has  paid  the  same  in 
good  faith  to  a  person  whom  he  be- 
lieved to  be  the  attorney  of  such  ten- 
ant in  common  but  who  had  no  au- 
thority to  receive  it.    Coble  v.  Mills. 

80 

In  an  action  upon  a  note  made 
to  the  wife  of  the  plaintiff,  it  will 
not  avail  the  defendant  as  a  defense, 
that  he  knew  nothing  of  the  fact  that 
the  funds  were  held  in  trust  for  her 
husband,  and  that  he  supposed  he 
wag  borrowing  her  money.  Brad- 
street  V.  Tate.  54 

In  an  action  to  recover  real  es- 
tate the  plaintiff  must  recover,  if  at 
all,  upon  the  strength  of  his  own 
title,  not  by  the  weakne^ss  of  his  ad- 
versary's. Doomeshine  v.  Stocklager. 

38 

An  action  upon  a  note  must  be 
brought  in  the  name  of  the  real  par- 
ty in  interest.    If  the  plaintiff  be  not 


the  real  owner  of  the  note,  but  only 
a  nominal  party  substituted  for  the 
real  owner,  there  can  be  no  recovery. 
Baldwin  v.  Fox  et  al.  11 

An  action  to  contest  a  will  can- 
not be  maintained  against  legatees 
who  were  not  made  parties  defend- 
ant until  more  than  two  years  after 
the  probate  of  the  will.  Andrew  v. 
Bradford.  7 

Plaintiffs  in  an  action  upon  a 
Judgment  rendered  in  a  replevin  suit 
in  another  state,  for  the  return  of 
certain  goods,  and  who  have  also  at- 
tached the  same,  cannot  maintain  an 
action  against  the  defendants  who 
removed  the  goods  out  of  the  state, 
for  conversion  unless  they  can  show 
a  Joint  title  to  the  possession,  inde- 
pendent of  the  Judgment  in  replevin. 
Shafer  et  al.  v.  Marienthal.  323 

A  survivor  of  a  firm  which  was 
surety  for  a  principal  debtor  on  a 
note,  rray  maintain  an  action  for 
contribution  against  a  co-surety, 
after  having  paid  the  entire  debt. 
Parrott  v.  McNeil.  285 

Where  there  is  no  express  con- 
tract as  to  the  wages  which  the 
plaintiff  is  to  receive  for  his  labor, 
he  will  be  entitled  to  recover  the 
customary  wages  for  such  labor  as 
he  performed.    Mailey  v.  Eby.     252 

Where  in  an  action,  to  recover 
land,  on  the  ground  that  it  had  been 
deeded  by  mistake,the  petition  fails 
to  show  any  mutual  mistake  and  did 
not  clearly  show  whether  the  relief 
claimed  was  on  the  ground  of  mis- 
take or  fraud,  the  action  cannot  be 
maintained.    Thompson     v.     Shock. 

403 

Where  a  testator  by  his  will 
gave  to  his  widow  a  life  estate  in 
one-third  of  certain  land,  the  heira 
laboring  under  the  mistake  that  he 
haj  given  a  life  interest  in  all  of  the 
land,  who  sold  their  undivided  inter- 
ests to  the  defendant  for  grossly  in- 
adequate consideration,  which  they 
would  not  have  done  had  they  sup- 
posed they  had  a  present  Interest  in 
the  premisses  and  that  such  sale 
would  dispoRfses^s  the  widow  whom 
they  desired  Rhould  have  the  use  of 
such  premises  during  her  life,  can- 
not maintain  an  action  to  correct 
such  mistake  ^fter  the  expiration  of 
twenty  years.  lb. 

The  sole  heirs  and  distributees 
of  an  estate,  there  being  no  debts, 
having  administered  said  estate  ex- 
cept a  note,  by  an  amicable  arrange- 
ment between  themselves* without  the 
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appointment  of  an  administrator, 
may  maintain  an  action  on  a  note 
owing  to  tlie  decedent  without  tlie 
appointment  of  an  administrator. 
Vanskoyck  v.  Selby.  413 

Where  E  conveyed  reai  estate  to 
W  in  consideration  of  an  account 
against  the  estate  of  G  and  after- 
wards the  real  estate  is  sold  to  sat- 
isfy a  lien  against  it  at  the  time  it 
was  conveyed,  and  W  obtains  pos- 
session of  said  account,  sues  upon 
it  in  his  own  name  as  his  own,  and 
prosecutes  such  action  to  final  Judg- 
ment, without  any  active  interfer- 
ence on  the  part  of  E,  he  will  be  con- 
sidered to  have  abandoned  his  action 
against  E  on  the  covenants  of  war^ 
ranty  in  the  deed,  and  cannot  main- 
tain an  action  thereon  after  being 
defeated  in  such  action  on  the  ac- 
count   Wallace  v.  Ennis.  415 

While  the  code  has  changed  the 
mode  of  proceeding  in  civil  actions, 
it  does  not  give  a  right  of  action 
whore  none  existed  before;  and 
therefore  an  action  of  trespass  or 
waste  cannot  be  maintained  by  the 
rightful  owner  out  of  possession, 
against  one  in  peaceable  possession 
under  a  defective  tax  title.  Wallace 
▼.  Dayton  (City).  416 

ALIMONY— 

Alimony  pendente  Ute  to  the 
wife  will  be  allowed  by  the  court 
without  determining  what  the  true 
merits  of  the  case  may  be  where  a 
separation  has  taken  place  between 
the  parties,  and  the  wife  is  left  de- 
pendent on  others  for  support  pend- 
ing  the   suit    Walters   v.   Walters. 

427 

Abandonment,  as  contemplated 
in  the  statute  providing  for  alimony, 
consists  In  permanently  and  habit- 
ually abandoning  the  wife's  bed  by 
the  husband,  and  taking  up  his  per- 
manent lodging  in  another  room  in 
the  same  house  or  elsewhere.        lb. 

A  wife  who  separates  from  her 
husband  without  lawful  cause  can- 
not maintain  an  action  against  him 
for  alimony.  lb, 

A  motion  for  alimony  pendente 
lite  must  be  supported  by  affidavits 
to  advise  the  court  of  the  situation 
and  condition  of  the  parties.  Stiech 
T.  Stiech.  393 

ANCIENT  LIGHTS— 

By  the  common  law  of  England 
a  man  may  acquire  by  prescription, 
the  right  to  the  unobstructed  use  of 


light  and  air  through  windows  in  hla 
house  overlooking  the  premises  of 
an  adjoining  owner.  Such  windows 
are  called  "ancient  lights."  Stutz- 
man  v.  Ach.  395 

In  this  state  no  right  to  the  use 
of  ancient  lights  could  be  acquired 
by  mere  prescription,  but  the  same 
might  be  acquired  by  grant  or  deed, 
or  by  parol  license.  lb. 

Where  a  mere  verbal  contract 
granting  the  right  to  use  ancient 
lights  could  not  be  enforced,  yet 
where  such  verbal  permission  is 
given  by  one  party,  and  acted  upon 
by  the  other,  who  under  such  license 
has  in  good  faith  constructed  such 
windows,  he  would  thereby  acquire  a 
perfect  right  to  their  free  and  un- 
obstructed use  and  enjoyment.      lb. 

No  license  to  use  ancient  lights 
can  be  presumed  from  the  fact  that 
the  windows  have  been  so  construct- 
ed and  used  for  any  number  of  years. 
But  the  party  to  whom  such  license 
is  given  must  act  upon  it  strictly, 
and  not  exceed  it  or  use  it  for  any 
other  windows  except  those  desig- 
nated in  the  license.  lb. 

APPEAL— 

A  transcript  in  which  it  no- 
where appears,  except  in  the  under- 
taking for  appeal,  who  the  Justice 
was  before  whom  the  case  was  tried, 
and  from  whose  Judgment  the  ap- 
peal was  attempted  to  be  taken,  nor 
who  approved  the  surety  in  the  un- 
dertaking, and  where  the  certificate 
at  the  end  of  the  transcript  does  not 
contain  the  name  of  the  Justice  and 
was  not  signed  by  him,  is  not  a  cer- 
tificate transcript  within  the  statute, 
and,  where  there  is  no  application  to 
amend,  the  case  will  be  stricken 
from  the  docket  English  v.  Best  et 
al.  116 

ASSAULT  AND  BATTERY— 

Mean  words,  however  insulting, 
will  not  Justify  an  assault,  and  can 
be  considered  only  for  the -purpose 
of  ascertaining  the  mind  and  feeling, 
and  to  explain  the  motives  and  acts 
of  the  parties  toward  each  other. 
State  V.  Stiver.  386 

In  an  action  for  damages  for  as- 
sault and  battery,  if  the  defendant 
committed  the  assault  in  his  own 
wrong  he  is  liable  to  the  plaintiff  in 
damages.  If  the  plaintiff  assaulted 
the  defendant^  the  latter  was  Justi- 
fied in  using  such  force  as  was  neces- 
sary, not  only  to  repel  the  assault^ 
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ASSAULT  AND  BATTERY— Cou.— 

l)ut  to  protect  himself  against  such 
danger  as  he  had  good  reason  to  ap- 
prehend; and  the  measure  of  force 
which  he  was  Justified  in  using 
would  depend  upon  the  circum- 
stances of  the  assault  Deitrich  v. 
Eidman.  100 

No  insult  can  Justify  an  assault 
and  battery.  And  where  the  assault 
is  admitted  the  plaintiff  is  entitled  to 
damages,  and  may  recover  for  ex- 
penses of  medical  attendance,  loss 
of  time,  and  damages  for  bodily  suf- 
fering and  agony  of  mind.  Miller  v. 
Nicholas.  259 

ASSIGNMENTS— 

For  assignments  for  benefit  of  cred- 
itors see  Insolvency. 

Where  $660,  advanced  to  a  firm 
of  which  the  husband  of  the  mortga- 
gor who  gave  a  mortgage  to  secure 
such  loan  was  a  partner,  was  the 
debt  of  such  firm,  rather  than  that 
of  the  mortgagor,  and  such  firm  as- 
signs to  the  mortgagee  and  her  hus- 
band book  accounts  to  be  collected 
and  applied  upon  such  indebtedness, 
such  application  of  accounts  collect- 
ed will  be  enforced,as  against  the  ap- 
propriation of  the  same  to  the  pay- 
ment of  the  individual  claim  of  the 
husband  of  the  mortgagee  against 
such  firm.    Eaker  v.  Biser.  113 

ATTACHMENT— 

An  order  of  attachment  issued 
by  a  Justice  of  the  peace  in  Ohio,  is 
not  the  original  process  by  which 
such  action  is  commenced,  and  there 
fore  under  the  revenue  laws  of  the 
United  States  in  force  October  31, 
1864,  no  stamp  was  required  to  be 
attached  to  such  process.  Sundry 
Creditors  v.  Bank.  398 

Where  the  affidavit  of  the  ae- 
fendant  was  simply  a  denial  in  the 
words  of  the  plaintiff's  affidavit  made 
to  obtain  an  attachment,  and  there 
is  no  contradiction  or  explanation 
of  his  acts  as  shown  by  the  plaintiff's 
evidence,  the  attachment  will  not  be 
discharged,  where  no  honest  purpose 
in  disposing  of  defendant's  property 
and  removing  from  the  state,  ap- 
pears.   McNeil  V.  Morris.  251 

In  an  action  in  attachment  be- 
fore a  Justice  of  the  peace,  no  bill  of 
particulars  of  plaintiff's  demand 
need  be  filed,  where  the  affidavit  for 
attachment  states  the  nature  and 
amount  of  the  plaintiff's  claim. 
Moycr  V.  Paff.  268 


Where  the  failure  of  defendants 
has  been  satisfactorily  accounted 
for;  the  sale  of  their  stock  of  goods 
shown  to  have  been  an  advantageous 
one  and  to  have  been  made  for  the 
purpose  of  protecting  sureties  and 
paying  certain  confidential  creditors, 
and  the  proceeds  in  main  so  applied, 
and  they  expressed  willingness  to 
pay  over  to  their  assignee  the  bal- 
ance if  any  remains,  no  ground  for 
issuing  attachments  exist.  Stadler 
Bros.  V.  Stemberger.  344 

ATTORNEYS— 

Where  an  attorney  at  law  as- 
sumes to  and  does  act  as  attorney 
for  a  party  in  a  proceeding,  the  law, 
in  the  absence  of  proof  to  the  con- 
trary, presumes  he  was  authorized 
so  to  act,  and  to  do  whatsoever  was 
within  the  scope  of  his  office  as  such 
attorney.    Cotle  v.  Mills.  77 

Where  an  attx>rney  was  not  em- 
ployed by  the  plaintiff,  and  repre- 
sented him  only  so  far  as  by  opera- 
tion of  law  an  attorney  filing  a  peti- 
tion for  partition  represents  all  the 
parties  to  the  proceeding,  «.?  is  not 
authorized  to  receive  the  money 
from  the  sheriff,  and  his  duty  ends 
with  the  confirmation  of  the  sales 
and  order  of  distribution.  lb. 

The  authority  of  an  attorney 
may  be  presumed  from  the  conduct 
of  the  parties  and  it  is  not  necessary 
to  prove    an    express     employment. 

lb. 

An  attorney  who  files  a  petition 
for  partition  in  behalf  of  persons 
whom  he  claims  to  represent,  and  in 
whose  name  or  names  he  acts,  is  pre- 
sumed, in  the  absence  of  proof  to 
the  contrary,  to  be  the  attorney  of 
such  person  or  persons,  and  as  such, 
is  authorized  in  their  behalf  to  do 
any  act  within  the  scope  of  his  em- 
ployment, but  under  such  circum- 
stances he  would  not  be  authorized 
to  receive  and  receipt  for  their 
shares  of  the  money,  or  any  part 
thereof.  lb. 

BAIL— 

In  a  prosecution  for  a  capital  of- 
fense, where,  upon  a  trial,  the  Jury 
fail  to  agree  upon  a  verdict,  but  none 
of  the  Jury  favored  a  verdict  of  mur- 
der in  the  first  degree,  the  court,  on 
motion,  should  admit  the  defendant 
to  bail.     State  v.  Maxwell.  376 

BANKRUPTCY— 

See  Insolvengt. 
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BASTARDY— 

Where  in  a  bastardy  proceeding 
under  the  statute  a  compromise  is 
effected  between  the  parties  before 
the  birth  of  the  child,  the  parties 
will  be  bound  thereby,  and  the 
mother  cannot  prosecute  the  father 
for  the  support  of  the  second  child 
in  the  event  of  the  birth  of  twins. 
Johnson  v.  Way  mire.  202 

BILLS  AND  NOTES— 

Where  one  of  two  co-sureties 
upon  a  note  which  has  been  twice  re- 
newed by  his  co-surety,  Is  by  fraud 
and  deception  of  the  principal  led  to 
understand  that  the  other  co-surety 
also  is  to  again  become  co-surety  and 
signs  a  note  which  is  made  payable 
to  the  other  co-surety,  who  advances 
the  money  to  pay  the  note  formerly 
renewed,  such  relation  of  co-surety- 
ship between  them  will  not  be  there- 
by changed,  unless  such  change  be 
made  with  his  knowledge  an^  con- 
sent, and  the  same  will  not  be  infer- 
red from  the  order  in  which  the 
names  appear  on  the  former  not'^n. 
Young  V.  Groff.  446 

The  purchase  of  a  note  not  due 
for  a  proper  consideration,  would  be 
in  the  usual  course  of  trade.  Wil- 
helm  V.  Snowden.  435 

If  a  person  received  a  note  in 
the  usual  course  of  trade  and  for  a 
fair  and  reasonable  consideration 
still  if  he  had  actual  notice  of  the 
fraud  by  which  the  endorsement  was 
obtained  it  would  defeat  a  recovery. 

lb. 

Express  notice  of  the  fraud  is 
not  necessary  to  be  proved,  when  a 
person  purchased  a  fraudulent  note 
in  the  usual  course  of  trade,  in  order 
to  defeat  a  recovery  thereon,  but  it 
will  be  sufficient  to  show  that  the 
plaintiff  had  the  knowledge  of  such 
facts  and  circumstances  of  suspicion 
as  should  have  put  any  person  of  or- 
dinary prudence  and  Judgment  upon 
inquiry.  lb. 

The  consideration  for  a  note 
must  not  only  be  valuable  but  fair 
and  reasonable,  taking  into  consider- 
ation the  pecuniary  responsibility  of 
the  parties  to  the  note,  the  danger  of 
loss,  ordinary  expense  and  trouble 
of  collection,  probable  delay  in  pay- 
ment and  every  other  thing  which 
affects  the  actual  value  of  the  note. 

lb. 

Where  S  makes  his  note  payable 
to  the  order  of  D  and  the  same  was 
endorsed  by  the  latter  in  blank,  and 
is  now  held  by  the  plaintiff,  the  pre- 


sumption is,  that  it  was  made  and 
endorsed  for  a  sufBcient  considera- 
tion, and  was  received  by  the  plain- 
tiff in  the  usual  course  of  trade  for 
a  valuable  consideration,  and  in  good 
faith.  lb. 

An  action  upon  a  lost  note  can- 
not be  maintained  where  the  proof 
fails  to  establish  the  execution  of 
the  note,  by  the  decedent,  and  where 
the  improbability  of  his  borrowing 
money  of  the  plaintiff  becomes  very 
strong  when  the  pecuniary  circum- 
stances of  the  parties  are  considered. 
Wharton  v.  Wilson's  Exr.  432 

A  party  may  recover  upon  a  lost 
promissory  note  without  giving  in- 
demnity to  the  maker,  if  it  be  shown 
that  the  note,  although  negot'able, 
was  not  indorsed,  and  that  the  party 
suing  is  still  the  bona  fide  owner  of 
the  debt.    Toohey  v.  Hallman.      408 

Notes  given  by  a  firm  by  one 
partner  with  authority  of  the  other, 
must  be  supported  by  a  sufldclent 
consideration,  and  where  such  notes 
were  given  for  the  use  of  a  patented 
article,  such  article  must  prove  use- 
ful and  beneficial  or  it  will  not  fur- 
nish a  consideration  to  support  such 
notes.    Mitchell  v.  Stickle.  264 

The  indorsement  of  a  negotiable 
promissory  note  in  blank  implies 
that  the  Indorser  thereby  transfers 
all  his  interest  in  it;  and  that  upon 
proper  demand  and  notice,  he  will 
be  liable  to  the  holder  for  the  mak- 
er's default  Newcomer  v.  Holling- 
worth.  277 

Where  the  indorsement  of  a  ne- 
gotiable promissory  note  is  not  in 
blank,  but  states  "with  recourse"  on 
the  endorser,  such  endorsement 
does  not  waive  demand  and  notice. 

lb. 

Where  by  agreement  between 
the  principal  debtor  or  a  note,  the 
creditor  and  a  firm,  as  sureties  on 
such  note  when  the  note  was  given 
the  principal  debtor,  in  considera- 
tion of  said  suretyship  and  a  loan  of 
flaxseed  by  said  firm,  was  to  sow  the 
same  and  deliver  the  crop  to  said 
f  r^^  pt  mprkpt  price,  from  the  pro- 
ceeds of  which  said  firm  was  to  pay 
the  note,  which  agreement  was  fully 
performed  by  the  debtor,  but  said 
firm  failed  to  apply  the  proceeds  in 
payment  of  the  note,  and  without  the 
knowledge  and  consent  of  the  co- 
surety had  extended  the  time  of  pay^ 
ment,  the  co-surety  thereon  is  wholly 
exonerated.     Parrott  v.  McNeil.    285 

Where  by  agreement  between 
the  principal  debtor  on  a  note  the 
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BILLS  AND  NOT£;S— Continued- 
creditor  and  a  firm,  as  sureties  on 
such  note,  when  the  note  was 
given,  the  principal  debtor,  m 
consideration  of  said  surety- 
ship and  a  loan  of  flaxseed 
by  said  firm,  was  to  sow  the  same 
and  deliver  the  crop  to  said  firm  at 
market  price,  from  the  proceeds  of 
which  said  firm  was  to  pay  the  note, 
which  agreement  was  fully  perform- 
ed by  the  debtor.  If  said  firm  was 
dissolved  and  afterwards  time  was 
extended  by  the  payee  of  the  note, 
without  the  knowledge  and  consent 
of  the  co-surety,  at  the  instance  of 
one  of  the  individuals  composing 
such  flrm»  only,  such  extension 
would  not  exonerate  the  defendant 

lb. 

An  action  against  D  G  upon  a 
promissory  note  signed  *'W.  &  D. 
O."  cannot  be  maintained,  unless  D 
G  authorized  the  signing  of  the  note 
in  that  way,  or  that  a  partnersbip 
existed  for  the  purpose  for  which  the 
note  was  given,  of  which  he  was  a 
member.    Pease  v.  Garst  et  al.      289 

The  payment  of  $50  cash  and 
the  credit  of  a  present  collectible  ac- 
count on  a  note  at  the  request  of 
plaintiff  and  consent  of  defendant, 
before  its  maturity  is  a  sufficient 
consideration  to  support  an  agree- 
ment to  extend  tbe  time  of  payment, 
and  the  agreement  to  extend  the 
time  of  payment  "until  next  fall"  is 
sufficiently  definite  to  extend  the 
time  until  next  September.  Peffen- 
berger  v.  Ley  et  al.  290 

Where  the  plaintiff  accepts  in- 
terest on  a  note  to  a  future  day, 
without  any  express  agreement  that 
the  time  of  payment  should  be  ex- 
tended, such  interest  can  only  be  re- 
garded as  a  consideration  for  the  use 
of  the  money  until  that  time,  and 
where  he  reserves  no  right  to  require 
payment  sooner,  there  is  an  implied 
contract  upon  his  part,  extending 
the  time  of  payment  for  the  definite 
period  for  which  the  Interest  was 
paid  which  will  operate  so  as  to  dis- 
charge the  surety.    Shafer  v.  Reist. 

326 

A  promise  made  by  sureties  to 
pay  a  note  after  being  released  by 
extension  of  time  of  payment,  is  not 
binding  unless  supported  by  a  new 
consideration,  and  it  would  be  a  de- 
parture from  the  petition,  unless  it 
be  pleaded  as  a  waiver  of  such  re- 
lease.   Simms  V.  Curtis  et  al.        334 

'f  a  lo«n  la  made  by  an  agent 
for  his  principal,  irach  pr!::?!r*l  ** 


bound  by  the  contract  as  made  by 
the  agent,  and  if  the  transaction  li 
tainted  with  usury,  it  will  be  avail- 
able as  a  defense  to  an  action  on  the 
note  in  the  hands  of  a  subsequent 
indorsee  of  the  note.  Baldwin  v. 
Fox  et  al.  11 

Where  promissory  notes  are 
procured  by  fraud  and  without  con- 
sideration, and  the  same  are  sold  to 
the  plaintiff  before  maturity  for  one- 
half  their  face  value,  such  consider- 
ation ifrould  be  so  grossly  inadequate 
as  to  be  in  effect  notice  to  him  that 
the  notes  were  not  given  for  a  proper 
consideration,  and  if  he  be  willfully 
ignorant  of  such  fact  he  cannot  be 
protected  as  an  innocent  purchaser. 
Boyd  V.  Cramer.  42 

The  rule  "that  the  plaintiff  can 
recover  the  amount  actually  paid  if 
not  the  face  value  of  the  note"  only 
applies  as  between  the  endorser  and 
endorsee,  and  not  between  the  maker 
and  indorsee.  lb. 

Where  notes  after  being  execut- 
ed and  delivered,  were,  without  au- 
thority or  consent  of  the  defendants, 
fraudulently  altered  by  inserting  the 
words  "from  date  payable  annually" 
in  each  of  them  immediately  before 
the  signature  of  the  defendants,  no 
recovery  ran  be  had  thereon.  Gros- 
vener  v.  Baer  ft  Bro.  154 

Usurious  interest  paid  upon 
other  notes  between  the  parties 
which  have  been  cancelled,  consti- 
tutes no  defense  to  an  action  upon  a 
note.    Hamish    v.    Spangler  et  al. 

169 

Where  a  party  signs  a  note  in 
his  own  name  and,  without  author- 
ity, also  signs  the  names  of  other 
persons  thereto,  but  has  authority  to 
act  in  the  management  of  the  Joint 
property  of  himself  and  the  others, 
and  in  the  raising  of  money,  and 
payment  of  their  joint  debts,  etc.. 
and  did  so  act,  and  signed  the  names 
to  the  notes  for  that  business;  and 
the  others  afterwards,  upon  seeing 
the  notes  in  the  possession  of  a  bank 
from  whom  the  signer  had  borrow- 
ed money  on  said  note,  without  dis- 
closing the  signer's  want  of  author- 
ity, or  making  any  objection  to  the 
notes,  promised  to  pay  the  same. 
they  are  liable.  Johnson,  Admr.,  v. 
Bank.  198 

If  parties  whose  names  w^re 
signed  to  a  note  without  authority 
by  a  person  who  was  their  manager 
and  against  the  time  of  making  a 
promise  to  pay  the  note  were  ignor- 
«uxt  of  the  fact  that  the  money  had 
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been  borrowed  from  the  bank  upon 
the  credit  of  the  parties  to  said  note, 
and  placed  by  the  bank  to  the  credit 
of  the  signer  and  also  ignorant  that 
the  money  had  not  been  used  for 
their  benefit,  they  are  not  liable  if 
they  afterwards  discovered  that  the 
money  was  borrowed  by  the  signer 
for  his  own  use.  lb. 

BONDS— 

The  possession  of  bonds,  ap- 
parently perfect  and  complete  upon 
their  face,  is  prima  facie  evidence 
that  they  were  duly  delivered;  but 
when  not  executed  by  some  of  the 
obligators  named  in  them,  and  be- 
ing shown  to  have  been  in  other  re- 
spects incomplete,  the  plaintiff  must 
conclusively  prove  a  delivery  to  hold 
any  of  the  parties.  Pendleton  v. 
Claflin.  291 

In  ascertaining  the  boundaries 
of  land  conveyed,  the  line  actually 
now  controls  everything  if  it  can  be 
traced;  if  the  deed  call  for  monu- 
ments they  control  courses  and  dis- 
tances, but  when  monuments  are  not 
found  the  courses  and  distances  in 
the  deed  govern..  Boomeshine  v. 
Stocklager.  33 

CARRIERS— 

A  common  carrier  stipulating  in 
a  bill  of  lading  to  transport  goods  by 
"all  rail"  to  a  certain  place  is  liable 
for  a  breach  of  such  contract  by  a 
connecting  carrier  In  shipping  such 
goods  by  sea,  whereby  the  goods  are 
damaged,  notwithstanding  a  provis- 
ion in  such  bill  of  lading  providing 
the  damage  was  to  be  sustained  by 
the  connecting  line  having  charge  of 
the  goods  at  the  time  of  the  damage 
thereto.  Harshman  and  Baker  v.  L. 
M.  A  C.  &  X,  Ry.  Co.  173 

A  contract  of  railroad  compa- 
nies, as  embodied  in  the  bill  of  lad- 
ing, to  transport  tobacco  to  New 
York  by  way  of  the  B.  &  O.  R.  R.  Co., 
all  the  way  by  railroads,  is  not  be- 
yond their  powers,  and  imposes  upon 
them  the  obligation  to  so  transport 
it;  and  when  by  themselves  or  by 
the  B.  ft  O.  R.  R.  Co.,  as  partner  or 
servant,  it  is  diverted  from  an  all 
rail  route,  and  partly  shipped  by 
sea,  that  is  a  breach  of  the  contract 
ard  would  subject  them  to  damages 
for  any  injury  to  the  tobacco  result- 
ing from  such  shipment.  lb. 

CHATTEL  MORTGAGE— 

Personal  property  in  a  chattel 
mortgage  is  sufficiently  described  if 


it  refer  to  its  location,  or  to  such 
other  fact  as  will  sufficiently  point 
it  out  to  one  seeking  and  making  in- 
quiry for  it    Garlough  r,  Kendall. 

141 

CITIZENS— 

See  Elections. 

CLERK  OF  COURTS— 

Where  the  act  complained  of  as 
a  mistake  of  the  clerk,  stating  that 
nothing;  would  be  done  in  a  certain 
case  at  the  following  term,  has  no 
reference  to,  and  was  not  in  the  exe- 
cution of  any  duty  imposed  upon 
him  by  law,  it  is  not  such  a  mistake 
as  is  contemplated  by  the  534th  sec- 
tion of  the  code.    Pike  v.  Bradford. 

295 

COMPROMISE  AND  SETTLEMENT— 

See  also  Accono  and  Satisfactioh. 

Where  there  is  a  settlement  be- 
tween parties,  the  law  presumes  that 
all  matters  unsettled  between  them 
at  that  time,  which  would  naturally 
have  been  embraced  in  it,  are  em- 
braced in  it,  and  the  burden  is  on 
the  plaintiff  to  remove  that  presump- 
tion to  avoid  the  legal  effect  of  such 
settlement  Leiss*  Exr.  v.  Ingham 
et  al.  232 

CONTRACTS— 

A  written  instrument  given 
upon  the  receipt  of  notes,  reciting 
that  the  notes  are  received  for  collec- 
tion and  as  collateral  security  for 
debts  due,  describing  the  notes,  is 
not  simply  a  receipt  for  the  notes, 
but  a  contract  evidencing  the 
agreement  of  the  parties  as  to  the 
disposition  which  should  be  made  of 
them.  Kneisley's  Admr.  v.  Kneisley. 

221 

Where  a  firm  is  indebted  to  a 
clerk  for  services  rendered,  and  one 
of  the  partners  sells  his  interest  to 
a  person,  and  the  new  firm  assumes 
and  promises  to  pay  the  debts  of  the 
former  partnership,  and  one  of  the 
partners  of  the  latter  firm  subse- 
quently assumes  and  promises  to 
pay  the  liabilities  of  the  firm,  this 
is  a  promise  based  upon  and  sus- 
tained by  a  consideration  moving 
from  one  party  to  another,  and  can 
bo  enforced  by  the  clerk.  Heiss  v. 
Reed.  178 

What  would  be  no  fraud  in  law 
in  dealing  with  one  preson,  may  be 
fraud  in  dealing  with  another,  and 
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CONTRACTS— Continued— 

where  plaintiff  la  of  weak  mind,  and 
feeble  understanding,  and  those  with 
whom  she  malces  a  contract  em- 
ployed improper  influences  to  in- 
duce her  to  enter  into  it,  and  took 
advantage  of  her  weakness  to  extort 
from  her  an  unconscionable  agree- 
ment for  D  grossly  inadequate  con- 
sideration, the  same  may  be  treated 
as  fraudulent  and  void.  Gwinner  v. 
Gwinner.  157 

To  rescind  a  settlement  set  up 
by  the  defendant,  the  plaintiff  must 
show  that  a  rescission  of  the  con- 
tract and  a  return  of  the  money  and 
notes,  or  proceeds  therefrom,  was 
tendered  so  as  to  place  the  parties 
in  the  same  position  they  were  in 
before  making  the  contract.  lb. 

Where  plaintiffs  bargained  with 
defendants  to  buy  of  them  all  their 
interest  in  a  quantity  of  flaxseed, 
loaned  for  them  by  their  agents  at 
I.,  and  also  all  their  right  and  inter- 
est in  the  contracts  for  the  crops  of 
the  same;  and  for  loaning  which  and 
collecting  the  crop  therefrom,  the  de- 
fendants falsely  and  fraudulently 
represented  that  they  had  contracted 
with  said  agents  to  pay  them  a  com- 
mission of  121^  cents  per  bushel 
only;  when  they  well  knew  they  had 
contracted  to  pay  said  agents  a  com- 
mission of  12V(s  cents  per  bushel  over 
and  above  the  commission  paid  to 
subagents,  or  "as  much  as  anybody 
else  would  pay  them,"  and  plaintiff  is 
compelled  to  pay  more  than  I214 
cents  per  bushel  in  compliance  with 
such  contract,  he  may  recover  the 
excess  from  defendants.  Grimes  ft 
Keifer  v.  Parott  ft  Son.  151 

Where  the  wife  mortgages  her 
separate  estate  to  secure  the  pay- 
ment of  two  notes  of  $500  each,  upon 
which  $650  was  advanced  to  a  Arm 
of  which  her  husband  was  a  partner, 
and  afterward  she  executes  an  agree- 
ment reciting  that  the  two  notes 
so  secured  by  mortgage  shall  be  held 
as  security  for  an  additional  sum  of 
$350  advanced  by  the  husband  of  the 
mortgagee  to  such  Arm,  such  agree- 
ment would  not  be  binding  upon  the 
mortgagor,  being  without  considera- 
tion, nor  would  it  operate  as  an 
estoppel,  when  no  person  acted  upon 
it  or  changed  his  or  her  position 
upon  the  faith  of  it.  Eaker  v. 
Biser.  113 

But  where  there  is  no  express 
contract,  and  one  person  renders 
valuable  service  to  another,  ordi- 
narily, the  law  implies  a  contract  to 


pay  for  such  service,  unlesR  the 
service  be  rendered  under  such 
circumstances  as  to  show  that  there 
was  no  intention  to  require  compen- 
sation on  the  one  hand,  and  no 
expectation  on  the  other  that  it 
would  be  required.  Drewry  v.  Right- 
mire's  Admr.  112 

For  whatever  work  plaintiff 
performs  for  defendant  with  his  con- 
sent and  at  his  request,  which  is  not 
included  in  the  contract,  he  is  en- 
titled to  receive  the  customary  price; 
but  he  cannot  recover  for  work 
done  without  the  knowledge  and 
consent  of  defendant  Douglass  v. 
Doley.  107 

In  an  action  upon  an  account 
for  materials  fumisbed  and  labor 
performed  by  virtue  of  an  agree- 
ment between  tne  plaintiff  and  de- 
fendant for  erecting  and  repairing  a 
house,  the  sum  stipulated  in  the  con- 
tract must  be  held  as  compensation 
for  all  the  work  properly  included 
under  -the  contract.  lb. 

Under  a  contract  for  the  sale  of 
ten  barrels  of  the  Juice  of  the 
linnicus  rhubarb  wine  plant,  where- 
by one  barrel  was  delivered  at  the 
time  and  place  designated  by  the  df^ 
fendant,  the  plaintiff  must,  within 
a  reasonable  time,  deliver  or  offer 
to  deliver  the  remainder;  and  if  the 
defendant  was  to  fix  the  time  and 
place  for  the  delivery,  the  plaintiff 
should  have  requested  him  to  do  so. 
Sixteen  months  is  not  a  reasonable 
time  within  which  such  offer  should 
have  been  made.    Dawson  v.  Beard. 

Where  a  committee  contract 
with  the  plaintiff  to  pay  him  $450 
if  he  would  be  credited  to  a  certain 
township  on  the  draft  of  September. 
1864,  they  are  liable,  but  the  plaintiff 
must  establish  that  he  was  credited 
to  that  township  on  that  draft  under 
a  contract  with  them  to  render  them 
liable.    Curtner  v.  Hawkins   et  a1. 

«9 

Where  S.  in  consideration  of 
$600  warranted  that  3000  wine  plant? 
sold  to  plaintiff  would  produce  in  thp 
season  of  1866,  8000  gallons  of  wine 
and  a  profit  of  S6,000,  and  $4,000 
worth  of  surplus  plants,  he  is  liable 
to  plaintiff  for  the  consideration 
paid  if  the  plants  prove  to  be  worth- 
less, and  do  not  pay  the  expenses  of 
cultivation.    Cozad  v.  Steele.        87 

Where  defendants  agree  to  ship 
for  plaintiff  a  quantity  of  tobacco 
to  R.  ft  Son  to  sell  on  commission, 
no  verbal     promise    of    theirs    to 
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auswf r  for  the  debt  or  default  or 
miecarringe  of  R.  ft  Son  would  bind 
them.    Brelsford  v.  Loree  et  al. 

57 

Where  the  plaintiff  agrees  to 
take  down  a  building,  and  rebuild 
It  for  a  gross  sum  to  be  paid  upon 
its  completion,  and  it  falls  down  be- 
fore it  is  completed,  and  so  destroyed 
that  defendant,  derived  no  benefit 
rronn  plaintiff's  labor,  the  latter  can- 
not recover,  whether  it  fell  in  con- 
iMHiuence  of  his  unskillfulness,  or 
was  blown  down  by  a  storm  of  wind 
and  fell  by  act  of  Ood  alone.  Bell- 
man V.  Stanley.  30 

An  agreement  between  two  per- 
Huus,  upon  a  consideration  moving 
between  them,  to  relieve  a  tliird 
person  from  certain  liabilities  to  one 
of  tliem,  is  valid.  Ach  ▼.  Darst's 
Aduir.  1 

111  an  action  for  the  rescission 
oi  a  contract  for  the  purchase  of  a 
coal  mine  and  notes  given  therefor, 
Huch  relief  will  be  denied  where  the 
pUiintiff  is  unabie  to  restore  to  the 
defendant  a  imrt  of  the  property  he 
hud  received  on  the  contract  Smith 
v.   Clingman.  341 

Where  an  undivided  interest  in 
a  coal  mine  and  other  property  con- 
nected therewith  is  sold,  and  there 
was  a  mistake  on  the  part  of  the 
purchaser,  as  to  the  value  of  the 
article,  which  was  in  no  way  con- 
tributed to  by  word  or  act  of  the 
seller,  and  it  is  impossible  to  re- 
turn ail  the  property  received  by  the 
purchaser,  a  rescission  of  the  con- 
tract of  purchase  will  not  be  decreed. 
Smith  V.  Clingman.  339 

I  f  there  was  a  manifest  defect  in 
the  mac^hine,  which  the  oefendant 
agreed  to  remedy,  in  consideration 
of  the  plaintiff  agreeing  to  waive  any 
other  objertions,  the  defendant  must 
have  performed  or  offered  to  per- 
form this  contract  according  to  its 
terms,  or  the  waiver  conditioned 
upon  such  performance  is  not  bind- 
ing upon  the  plaintiff.  Shaffer  v. 
Voorhees.  324 

If  there  was  no  agreement,  but 
only  a  proposition  by  defendant  to 
ship  and  sell  plaintifTs  tobacco,  and 
the  defendant  was  not  properly 
notified  that  it  was  accepted,  there 
would  be  no  ground  for  recovery 
against  him.    Shade  t.  Gebhart. 

328 

Where  there  ii  an  agreement  be- 
tween parties,  by  which  the  defend- 
ant agreed  for  a  reward  to  receive 


tobacco  in  boxes,  and  send  same  by 
railroad,  to  New  York  city  and  have 
it  sold  there  for  the  best  possible 
price,  for  the  plaintiff,  that  it  would 
bring,  the  defendant  is  liable  in 
damages  for  any  loss  caused  by  his 
failure  to  comply  with  the  agree- 
ment, lb. 

In  an  action  to  dispossess  de- 
fendant of  a  house  and  lot,  where 
the  defendant  admits  plaintiff's  title, 
but  denies  the  right  of  possession 
and  unlawful  detention,  and  claimed, 
that  in  consideration  of  herself,  her 
husband  and  children  assisting  In 
the  erection  of  the  house  on  said 
lot,  pursuant  to  a  verbal  agreement 
with  the  owner,  that  she  and  her 
husband  might  take  possession  and 
occupy  the  premises  during  their 
lives  that  they  did  so  assist  In  build- 
ing the  house,  took  possession 
pursuant  to  said  agreement,  and 
have  retained  possession  ever  since, 
such  facts  would  take  the  case  out 
of  the  statute  of  frauds,  create  an 
equity  In  tiie  defendant  and  entitles 
her  to  a  decree  confirming  her  right 
of  possession  thereto.  Schneck  v. 
Thomas.  321 

A  party  cannot  retain  the  con- 
sideration received  by  her  upon  a 
contract  of  settlement,  and  the  other 
advantages  received  under  it.  and  at 
the  same  time  escape  from  the  obli- 
gations by  showing  it  to  be  fraudu- 
lent and  void.  Relsberger  v. 
Clemens.  299 

Where  a  contract  to  furnish  a 
steam  heating  apparatus  for  a  build- 
ing was  performed  by  plaintiff  in  an 
unworkmanlike  and  imperfect  man- 
ner, the  plaintiff  cannot  recover  the 
contract  price,  but  may  be  allowed 
whatever  the  labor  and  materials 
furnished  were  reasonably  worth  to 
the  defendant,  making  all  reasonable 
deductions  and  allowances.  Ogden 
V.  Bickham.  279 

In  an  action  for  the  balance 
claimed  to  be  due  upon  a  state- 
ment of  accounts  between  the  plain- 
tiff and  defendant,  where  the  chief 
controversy  between  the  parties  is 
whether  the  plaintiff  nas  performed 
his  contract  to  furnish  a  steam 
heating  apparatus  for  defendant's 
building:  if  the  work  was  done  ac- 
cording to  the  contract,  he  was  en- 
titled to  recover  the  contract  price; 
but  if  after  part  performance  he 
abandoned  the  Job  without  legal 
cause  and  without  the  defendant's 
consent,  or  his  acceptance  of  the 
work  unfinished,  he  cannot  recover 
anything.  lb- 
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CONTRACTS— Continued— 

If  plaintiff  performed  labor  un- 
der an  express  contract  fixing  the 
compensation  he  was  to  receive,  that 
contract  will  control  whether  his 
services  were  of  greater  or  less 
value.    Malley  v.  Eby.  252 

If  M.  was  to  pay  for  building  a 
house  or  the  credit  given  to  him,  and 
he  was  liable  to  the  plaintiff,  B. 
could  not  be  held  upon  a  contract 
not  in  writing,  by  which  he  was 
surety  for  M.  McMasters  v.  Mehaf- 
fle.  250 

Where  plaintiff  sues  the  admin- 
istrator of  B.  for  materials  furnished 
and  labor  performed  in  building  a 
house,  b.  not  being  the  owner  of  the 
premises,  plaintiff  must  prove  an  ex- 
press contract  with  B.  by  which  he 
was  to  build  the  house  and  B.  was  to 
pay  him  for  it,  as  no  contract  would 
be  implied.  lb. 

Ordinarily  when  one  is  fur- 
nished board  and  lodging  by  another, 
the  law  implies  a  promise  to  pay  for 
them;  but  if  the  circumstances  are 
such  as  to  show  that  they  were  fur- 
nished without  the  expectation  of 
payment,  or  the  intention  to  make 
any  charge  therefor,  no  recovery  can 
be  had.    McCoUister  v.  Moore.      246 

In  an  action  upon  a  contract 
to  build  a  house  and  for  extra  work, 
if  the  plaintiff  performed  work  be- 
yond that  provided  for  in  the  con- 
tract, at  the  request  of  the  defend- 
ant, he  Is  entitled  to  recover  what 
such  work  was  reasonably  worth,  but 
if  he  constructed  the  house  in  a 
manner  different  from  that  provided 
in  the  contract,  without  the  knowl- 
edge and  consent  of  the  defendant, 
he  could  only  recover  the  amount 
stipulated  in  the  contract.  Lukey  v. 
Donekar.  241 

A  contract  for  the  purchase  of  a 
crop  of  tobacco,  under  which  it  was 
to  be  left  in  the  hands  of  the  vendor 
to  be  shipped,  selected,  and  packed 
and  thus  put  into  merchantable 
shape,  does  not  transfer  the  owner- 
ship of  the  property  to  the  pur- 
chaser.   Teller  v.  Schreiner.  403 

Where  plaintiff  at  the  request  of 
defendant,  took  defendant  into  his 
employ  in  the  capacitv  of  a  clerk  for 
the  period  of  one  yci»  ~t  an  agreed 
price  for  the  term  if  "^  »  defendant 
would  remain  and  serve  plaintiff, 
and  defendant,  after  four  month's 
service,  against  the  wishes  and  with- 
out the  consent  of  the  plaintiff,  and 
without     sufficient     or     reasonable 


cause,  leaves  his  employ  and  refuses 
to  return,  the  plaintiff  may  recover 
damages  for  the  breach  of  the  con- 
tract.   VanDoren  v.  Lee.  412 

Where  services  are  rendered 
under  a  contract,  the  plaintiff  can 
only  recover  what  is  due  under  such 
contract,  but  where  there  is  no  ex- 
press contract,  the  plaintiff  is  enti- 
tled to  recover  a  reasonable  compen- 
sation for  the  labor  performed. 
Young  V.  Retfrom.  443 

COSTS— 

In  an  action  for  conversion 
commenced  in  the  superior  court, 
where  the  amount  of  the  Judgement 
recovered  is  less  than  one  hundred 
dollars,  the  plaintiff  can  not  recover 
a  judgment  for  costs.  Fox  v.  Old- 
win.  138 

Upon  a  bill  of  discovery,  where 
plaintiff  entitled  to  It  goes  first  to 
the  defendant  and  asks  for  the  infor- 
mation sought,  which  is  refused 
without  sufficient  reasons,  and  the 
plaintiff  is  compelled  to  file  u  bill  to 
obtain  it,  though  the  defendant 
answer  fully,  costs  will  be  imposed 
upon  him  as  the  party  found  to  be  ia 
default.    Jordan  v.  Lowe.  203 

Where  the  statute  requires  that 
a  non-resident,  before  commencing 
an  action  shall  furnish  security  for 
costs  whose  obligation  shall  be  com- 
plete by  Indorsing  the  summons,  or 
signing  his  name  on  the  complaint 
OR  security  for  costs,  it  is  sufficiently 
complied  with  by  such  security  sign- 
ing the  appearance  docket,  "I  am 
security  for  costs  in  this  action"  if 
the  court  approve  the  security. 
Kepler  v.  Bradford's  Exrs.  213 

Plaintiff  in  an  action  may  re- 
cover costs  upon  a  claim  which 
might  have  been  set  up  as  a  proper 
counterclaim  in  a  former  action  be- 
tween the  same  parties,  if  the  same 
was  omitted  from  the  former  action 
at  the  request  of  the  defendant. 
Kretzer's  Admr's  v.  Beard.  223 

COUNTERCLAIM— 

See  Set-Off  and  Countkbclahc 

COUNTIES— 

Under  sec.  4,  of  the  school  lav. 
providing  that  the  county  commis- 
sioners shall  make  allowance  to  tne 
county  auditor  for  services  rendered 
under  said  section,  and  that  an  ap- 
peal shall  lie  to  the  court  of  common 
pleas,  no  cumulative  remedy  exists; 
and,  therefore,  no  right  of  action 
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at  common  law«  for  services  ren- 
dered under  said  section,  exists 
against  the  commissioners.  State 
of  Ohio  Y.  Boyer.  845 

COURTS— 

Where  a  preceding  Judge  has 
passed  upon  a  question  raised  In  a 
case  at  a  former  term,  a  succeeding 
judge  In  the  same  court  will  not 
review  the  proceeding  of  the  former 
Judge  and  make  a  ruling  on  the 
same  question.  But  where  In  an 
amended  answer  there  are  different 
averments  from  that  in  the  answer 
passed  upon  by  the  former  Judge, 
such  succeeding  Judge  will  consider 
the  whole  question  de  novo.  Nleder- 
man  v.  Geugnage.  274 

A  court  having  power  should 
correct  its  own  errors  and  give  the 
relief  which  might  otherwise  be  had 
in  a  higher  tribunal.  Parrott  v. 
McNeil.  285 

State  court  will  not  decide  as  to 
the  constitutionality  of  the  U.  S. 
Revenue  law,  which  is  a  question 
that  should  properly  be  determined 
by  the  Supreme  Court  Cohen  v. 
Solomon.  83 

Under  the  act  March  29,  1856, 
sec.  12,  creating  the  superior  court 
(of  Dayton),  the  court  has  Jurisdic- 
tion of  proceedings  to  appropriate 
lands  in  the  city  of  Dayton  to  the 
.  public  use.  Dayton  (City)  v.  Pritz, 
et  al.  95 

In  a  petition  by  administrator 
to  sell  land  to  pay  debts,  the 
superior  court  has  no  other  or 
greater  Jurisdiction  than  the  probate 
court  in  a-  similar  case — which  is 
wholly  regulated  by  statute.  Dehn. 
Admr.,  v.  Dehn.  99 

Where  a  magistrate  has  held  to 
ball,  and  in  default  thereof  has  com- 
mitted the  person  accused  to  answer 
to  a  court,  having  Jurisdiction  to  try 
and  determine  the  case,  he  is  functus 
officio,  and  if  the  accused  is  after- 
wards discharged  upon  habeas 
corpus,  he  can  only  be  recommitted 
upon  order  of  the  court  to  which 
he  was  held  to  answer,  or  other 
court  having  Jurisdiction  to  try  and 
determine  it,  except  in  certain  cases, 
where  he  may  be  held  to  bail  bv  the 
court  discharging  him.  Hosea,  In 
re.  183 

COVENANT— 

A  warranty  against  incum- 
brances is  conclusive,  and  the  knowl- 
edge of  the  existence  of  incum- 
brances, or  a  verbal  agreement  can- 


not be  set  up  against  such  warranty. 
It  Is  the  duty  of  the  grantor  to  re- 
move any  Incumbrance,  and  if  the 
grantee  is  ousted  or  damaged,  the 
grantor  is  liable  upon  his  warranty. 
Kepler  v.  Bradford,  Exr.  208 

CRIMINAL  LAW— 

If  the  mind  of  a  party  accused 
of  committing  a  crime  is  so  de- 
ranged, disordered  or  destroyed  by 
disease  or  other  visitation  of  God, 
as  to  render  him  wholly  Incapable 
of  distinguishing  between  r^ght  and 
wrong,  he  is  not  a  free  voluntary 
agent,  and  is  legally  Incompetent  to 
commit  a  crime.     State  v.  Maxwell. 

362 

Every  person  of  mature  age,  is 
presumed  in  law  to  be  sane  and  of 
legal  capacity  to  commit  crime,  and 
when  the  defendant  relies  upon 
insanity  as  a  defense  he  must 
affirmatively  prove  it.  lb. 

Deliberation  and  premeditation 
are  operations  of  the  intellectual 
faculties,  and  require  the  exercise  of 
reason,  reflection,  Judgment  and 
decision,  and  cannot  happen  in  any 
case  where  the  faculties  of  the  mind 
are  deranged,  destroyed,  or  do  not 
exist.  lb. 

Where  there  are  defects  in  the 
indictment,  and  to  which  accused 
has  pleaded  guilty.  Intending  to  take 
advantage  thereof,  the  court  may 
order  a  new  grand  Jury  to  be  em- 
paneled at  once  If  in  its  opinion  it  is 
necessary,  and  may  decline  to  hear 
attorneys  representing  the  accused 
In  objection  thereto.  State  v. 
Colwell,  et  al.  3bO 

When  it  is  proven  that  the  de- 
fendant was  the  slayer.  It  is  pre- 
sumed in  law  that  the  Killing  was 
purposely  and  maliciously  done,  but 
without  premeditation  and  delibera- 
tion; and  it  is  necessary  for  the 
state  by  proof  to  raise  the  degree  of 
crime  to  murder  in  the  first  degree, 
and  for  the  defendant  to  show  the 
absence  of  malice  to  reduce  it  to 
manslaughter.    State  v.   Leslie. 

•357 

In  a  prosecution  for  arson, 
where,  from  the  testimony  of  the 
prosecuting  witness,  it  plainly  ap- 
pears that  the  defendant  was 
Idiotic,  a  verdict  of  not  guilty  will  be 
ordered.    State  v.  Hutchens.  354 

No  words  will  furnish  sufficient 
provocation  to  make  the  killing  of 
another  lawful  which  otherwise 
would  be  unlawful.  State  v.  Oan- 
vey.  S49 
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CRIMINAL  LAW-Contiuned— 

If  death  ensued  from  or  was 
accelerated  by  the  act  of  the  de- 
fendant, it  matters  not  that  the  de- 
ceased might  have  recovered,  if 
greater  care  or  skill  had  been  shown 
in  his  treatment;  nor  that  the  de- 
ceased, might  and  probably  would 
have  died  from  disease  which  he  had 
at  the  time  the  act  was  committed. 
State  V.  Oanvoy.  349 

Unreasonable  and  cruel  conduct 
in  a  person  while  under  intoxication 
should  not  be  taken  as  an  indication 
of  insanity  in  all  cases.  State  v. 
Maxwell.  370 

Insanity  is  a  diseased  state  of  the 
mind  in  its  largest  sense,  including 
idiocy  and  lunacy  with  other 
kindred  forms  of  mental  infirmity  and 
it  may  be  hereditary.  Bvery  man  is 
presumed  to  be  sane  and  responsible 
for  his  crimes,  until  the  contrary  ap- 
pears by  a  fair  preponderance  of  tes- 
timony, lb. 

To  establish  a  defense  on  the 
ground  of  insanity  it  must  be  proved 
that  at  the  time  of  committing  the 
act,  the  party  accused  was  laboring 
under  such  a  defect  of  reason,  from 
disease  of  the  mind,  that  he  had 
not  capacity  and  reason  sufficient  to 
enable  nim  to  distinguish  between 
right  and  wrong,  and  understand  the 
nature  of  his  act,  and  his  relation 
to  the  party  injured.  lb. 

If  a  person  purposely  shoot  at 
and  wound  another  in  a  vital  part, 
with  a  fire  arm  capable  of  producing 
death,  and  thereby  kills  him,  the 
Jury  will  be  Justified  in  presuming 
an  intent  to  kill,  but  if  the  shooting 
was  done  to  wound  the  deceased,  the 
presumption  would  no  longer  con- 
tinue, lb. 

A  reasonable  doubt  is  that  un- 
certainty that  exists  in  the  mind, 
after  a  careful  and  diligent  examina- 
tion of  the  testimony,  with  a  desire 
and  determination  to  ascertain  the 
truth.  lb. 

If  a  party,  from  the  effects  of  in- 
toxication, be  laboring  under  "de- 
lirium tremens"  so  that  he  has  not 
capacity  and  reason  sufficient  to  en- 
able him  to  distinguish  between 
right  and  wrong,  and  understaad  the 
nature  of  his  act,  and  his  relation  to 
the  party  injured,  he  will  be 
excusable  for  his  act  as  if  from  any 
other  cause  he  was  insane.  lb. 

It  will  not  be  sufficient  to  nega- 
tive a  presumption  of  malice  to  show 
that  a  party  charged  with  murder 


was  intoxicated  at  the  time  of  the 
act  lb. 

While  intoxication  will  not  ex- 
cuse an  unlawful  killing,  so  as  to 
reduce  the  crime  below  man- 
slaughter, yet  in  considering  the 
questions  of  intent  and  malice  in 
murder  of  the  second  degree,  and  of 
deliberation  and  premeditation  in 
murder  of  the  first  degree,  for  the 
purpose  of  negativing  these  ingredi- 
ents, his  intoxication  may  be  con- 
sidered, lb. 

In  a  prosecution  for  shooting 
with  intent  to  kill,  to  warrant  a  con- 
viction it  must  appear  that  had 
death  ensued,  the  crime  must  have 
amounted  at  least  to  murder  in  the 
second  degree,  but  to  convict  of 
shooting  with  intent  to  wound,  it  is 
sufficient  to  show  that  if  death  had 
ensued  it  would  have  amounted  to 
manslaughter  only.    State  v.  Nelson. 

381 

Where  the  offense  set  forth  in  a 
mittimus,  is  one  both  against  the 
statute  and  the  ordinance  of  the  city, 
the  fact  that  the  prisoner  was 
illegally  arrested  for  the  offense 
against  the  city,  does  not  prevent 
the  issue  of  process  against  him  by 
the  court  having  jurisdiction  of  the 
cause  as  a  state  offense,  or  by  the 
mayor  having  jurisdiction  of  it  as  a 
city  offense.    State  v.  Ryan.         384 

While  the  law  will  not  require  a 
roan  to  retreat  when  an  attack  is 
made  on  him,  it  does  not  justify  him 
in  killing  if  he  can  resist  the  force 
without  taking  the  life  of  the 
assailant    State  v.  Sengel.  384 

A  party  has  a  right  to  shoot 
another  in  self  defense,  or  in  defend- 
ing his  wife  and  family;  also  the 
right  of  protecting  his  property 
from  a  violent  attack  threatening 
violent  destruction  or  injury.  State 
V.  Valter.  390 

Where  the  indictment  charged 
the  defendant  with  the  burning  the 
bam  of  W.  and  the  proof  showed  the 
property  belongeH  *o  the  wife  of  W., 
the  variance  is  tautl  and  defendant 
must  be  discharged.  State  v. 
Young.  391 

If  one  commits  the  crime  of 
rape,  and  another  does  not  but  is 
present  aiding  or  abetting  the  other 
in  its  commission,  he  should  be  in- 
dicted as  an  aider,  abettor  or  pro- 
curer under  the  crimes  act  State  v. 
Miller.  378 

DAMACJES— 

l*he  rule  of  damages  for  failure 
to  pay  the  price  of  goods  sold,  is  the 
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dtfference  between  the  contract 
price  and  the  market  price  at  the 
time  the  delivery  was  to  have  been 
nmde,  but  acceptance  of  which  was 
refused.    Sprague  ft  Co.  v.  Eby. 

342 

The  measure  of  damages  where 
one  flows  water  upon  another's  land 
without  right  is  the  actual  loss  and 
injury  suffered  by  the  plaintiff  up  to 
the  time  of  filing  his  petition  in  the 
case,  and  permanent  injuries  to  the 
free-hold  or  damages  infiicted  since 
the  commencement  of  the  suit  can- 
not be  properly  considered.  Hannel 
v.  Hydraulic  Co.  161 

The  measure  of  damages  upon  a 
shipment  of  goods  which  are  injured 
in  the  passage,  is  the  difference  in 
their  market  value  at  the  point  of 
delivery  at  the  time  of  their  arrival* 
if  they  had  arrived  in  good  order, 
and  their  value  in  their  damaged 
condition.    Harshman  v.  Ry.  Cos. 

175 

The  measure  of  damages  for 
failure  to  give  possession  under  a 
lease,  is  the  expense  incurred  in 
preparing  to  remove  and  occupy  the 
premises,  together  with  the  differ- 
ence between  the  real  value  of  the 
rent  and  the  sum  agreed  to  be  paid. 
Sternberger  v.  Lange.  392 

Where  damages  are  claimed  for 
obstruction  of  ancient  lights  the 
Jury  can  only  award  damages  for 
injuries  sustained  up  to  the  time 
of  trial,  and  not  for  prospective 
damages  on  account  of  continued 
obstruction.    Stutzman  v.  Ach.    395 

Where  plaintiff  ventured  upon 
the  premises  of  the  defendant  for  a 
lawful  purpose,  and  under  being 
ordered  off  by  the  defendant,  is 
struck  by  the  defendant  with  a  club, 
and  permanently  injured,  he  may 
recover  both  compensatory  and 
exemplary  damages.  Weaver  v. 
ESment.  429 

DEEDS— 

As  regards  deeds  the  rule  in 
Shelley's  case  has  not  been  modified, 
and  where  title  to  lands  is  derived 
by  deed  limiting  it  to  a  person  and 
her  husband  during  their  lives  and 
to  the  heirs  of  her  body  forever,  the 
grantees  iu  the  deed  take  an  estate 
tail  under  the  rule,  and  the  children 
take  by  descent  and  not  by  purchase 
and  the  husband  is  entitled  to  the 
estate  by  curtesy  and  there  can  be 
no  partition.  Patterson  et  al.  y. 
Patterson,  et  al.  288 


A  conveyance  of  real  property 
by  husband  to  wife  through  a  third 
party,  is  a  conveyance  to  the  wife  or 
equitable  grantee,  and  constitutes 
a  succession,  but  the  wife  is  not 
liable  to  a  succession  tax,  and  no 
stamp  is  required  on  such  a  con- 
veyance.   Loprano  v.  Gregg  et  al. 

351 

in  an  action  upon  a  breach  of 
warranty  against  incumbrances  in  a 
deed,  it  is  no  defense  to  show  that 
for  a  long  time  prior  to  the  execu- 
tion of  the  ueed  by  defendant  to 
plaintiffs'  grantor,  the  plaintiff  and 
his  grantor  had  notice  of  the  in- 
cumbrance complained  of.  Ach  t. 
Darst's   Admr.  5 

The  intention  of  the  parties  can- 
not prevail  against  the  term  of  the 
deed,  and  they  are  confined  to  what 
was  actually  conveyed,  though  there 
may  have  been  a  mistake.  Boomes- 
hine  v.  Stocklager.  38 

The  receipt  by  a  husband  from 
his  wife,  of  $390,  twenty  years  before 
making  the  conveyance  sought  to  be 
set  aside,  even  with  "an  understand- 
ing and  agreement  that  he  should  in- 
vest it  in  a  home  for  her/'  which 
he  had  hitherto  failed  to  do,  did 
not  furnish  a  good  consideration  for 
the  conveyance,  and  make  it  bona 
ftde  and  legal  against  creditors. 
Ferlong  v.  Slight,  et  al.  121 

In  an  action  on  a  contract  for 
the  sale  of  land  and  to  build  a  mill 
and  certain  improvements,  the  deed 
made  in  pursuance  of  such  contract 
is  presumed  in  law  to  contain  the 
whole  contract  betweeen  the  parties, 
and  to  shut  out  all  proof  of  anything 
prior  or  concurrent,  that  passed  l>e- 
tween  the  parties  except  what  was 
contained  in  the  deed.  Oetler  v. 
Marker.  146 

If  a  deed  be  lost  or  destroyed, 
the  witnesses  thereto  must  *  be 
brought  before  the  court  to  prove 
the  execution  thereof;  and  if  they  be 
dead,  or  beyond  the  reach  of  process, 
such  facts  must  be  established. 
Qeyer  v.  Bell.  147 

A  defeasance  clause  in  a  deed, 
which  provides  "that  if  the  said  S. 
L.  shall  become  a  widow,  and  shall 
marry  again,  or  shall  during  widow- 
hood place  a  tenant  upon  said  lanu, 
then,  in  either  event,  she  shall  im- 
mediately forfeit  the  use  and 
occupancy  of  the  land,"  will  be  so 
construed  if  possible,  to  give  effect 
to  all  its  provisions,  and  it  will  not 
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DEEDS— Continued — 

prevent  her  from  leasing  and  crop- 
ping out  fields.  Lesher  v.  Liesher  et 
al.  234 

The  heirs,  laboring  under  such 
mistake,  who  sold  their  undivided 
interests  to  the  defendant  for  a 
grossly  inadequate  consideration, 
which  they  would  not  have  done  had 
they  supposed  they  had  a  present  in- 
terest in  the  premises  and  that  such 
sale  would  dispossess  the  widow 
whom  they  desired  should  have  the 
use  of  such  premises  during  her  life, 
who  is  now  77  years  of  age,  and  de- 
pendent upon  the  produce  therefrom 
for  support,  cannot  maintain  an  ac- 
tion to  correct  such  mistake  after 
the  expiration  of  twenty  years,  be- 
cause of  the  staleness  of  the  claim 
iftid  the  smallness  of  the  benefit  that 
would  accrue  to  the  widow,  although 
during  which  time  defendant  ac- 
knowledged said  life  estate  in  the 
entire  premises,  and  occupied  the 
same  and  paid  rent  to  the  widow  on 
account  thereof.  Thompson  v.  Shock. 

403 

DEPOSITIONS— 

A  deposition  of  the  wife  of  the 
plaintiff  will  not  be  stricken  from 
the  files  on  motion  of  the  defendant, 
because  of  her  refusal  to  answer 
a  material  question  on  cross- 
examination,  where  it  appears 
affirmatively  that  the  defendant's 
counsel  bad  failed  to  invoke  the 
coercive  power  vested  in  the  officer 
taking  the  deposition  to  compel  an 
answer.    Blakesly  v.  Welty.  38 

DESCENT  AND  DISTRIBUTION— 

Where  an  estate  is  insolvent  a 
creditor  cannot  maintain  the  action 
authorized  by  statute  for  a  dividend 
on  a  valid  claim  against  the  estate, 
until  there  is  an  order  of  distribu- 
tion by  the  probate  court  fixing  the 
amount  that  the  creditor  is  entitled 
to  receive.    Fox  v.  Kinder  et  al. 

134 

DISCOVERY— 

Any  person  claiming  to  have  a 
cause  of  action  or  a  defense  to  an 
action  commenced  against  him,  who 
is  unable,  without  a  discovery  of  the 
fact  from  the  adverse  party,  to  file 
his  petition  or  answer,  may  bring 
his  action  for  discovery,  requiring 
the  adverse  party  to  answer  inter- 
rogatories under  oath.  Jordan  v. 
Lowe.  204 


DIVORCE— 

Alimony  in  gross  will  not  be 
granted  where  it  appears' it  would 
be  wasted,  and  would  be  a  barrier 
between  father  and  children  and  a 
barrier  to  future  reconciliation. 
Shock  V.  Shock.  331 

Where  acts  of  extreme  cruelty 
and  drunkenness  have  been  con- 
doned and  the  same  cause  of  com- 
plaint arises  again,  the  former  acts 
will  be  revived.  lb. 

Extreme  cruelty,  as  one  of  the 
grounds  for  divorce,  consists,  at 
least  in  part,  if  not  always,  of  per- 
sonal violence,  and  a  divorce  may  be 
granted  for  a  single  act  of  extreme 
cruelty  where  the  circumstances 
and  conduct  of  the  aggressor  are 
such  as  to  produce  an  unreconcllable 
alienation  between  the  parties,  or  a 
reasonable  apprehension  of  other 
acts  of  like  nature.  Reusch  v. 
Reusch.  305 

A  divorce  will  not  be  granted  in 
a  case  where  the  plaintiff  has  borne 
with  the  good  for  nothingness  of  the 
defendant  for  a  long  time,  and  until 
both  parties  are  far  advanced  in 
years  and  a  large  family  has  been 
born  to  them;  but  where  there  is 
also  extreme  cruelty  and  gross  neg- 
lect of  duty  on  the  part  of  the  de- 
fendant a  divorce  will  be  granted. 
McCarter  v.  McCarter.  245 

DOWER— 

Where  the  husband  separates 
from  and  abandons  his  wife,  and  she 
thereafter  commits  adultery  with 
another  man,  she  will  not  be  barred 
of  her  right  of  dower  under  the 
statute.    Qwinner  v.  Gwinner. 

155 

Where  a  conveyance  made  by  J. 
E.  to  M.  J.  E.  was  fraudulent  on  his 
part,  his  widow  is  not  barred  of 
her  dower,  but  is  entitled  to  have 
the  same  assigned  to  her.  Ennis  v. 
Ennis,  et  al.  117 

Where  dower  has  been  assigned 
to  plaintiff  as  of  the  rents,  and 
profits  in  real  estate,  the  amount 
ordered  paid  may  be  recovered  for 
the  time  in  default,  although  the 
plaintiff  occupied  the  premises  dur- 
ing such  time  free  of  rent.  Boyer  v. 
Eichelberger.  44 

Where  a  purchase  money  mort- 
gage existed  upon  real  estate  pur- 
chased with  funds  of  C,  appropriated 
by  his  wife,  and  the  title  taken  in 
the  name  of  M,  without  the  knowl- 
edge or  consent  of  C.  which  is  after- 
wards conveyed  to  the  wife  of  C, 
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which  mortgage  was  satisfied  by  C, 
after  such  title  was  conveyed  to  his 
wife,  the  widow  of  M  would  not  be 
entitled  to  dower  in  said  real  estate 
unless  she  contributes  to  redeem 
said  mortgage.    Small  v.  Costello. 

337 

When  real  estate  is  purchased 
with  funds  of  C  wrongfully  appro- 
priated by  his  wife,  and  the  title 
taken  in  the  name  of  M,  without 
the  knowledge  or  consent  of  C,  which 
is  afterwards  conveyed  to  the  wife 
of  C,  and  0  adopts  and  ratifies  such 
transaction  by  holding  possession  of 
the  same  claiming  his  wife's  title  Is 
in  trust  for  his  use,  an  estate  of  in- 
heritance vested  in  M  in  which  his 
widow  is  entitled  to  dower.  lb. 

DRAINS— 

To  authorize  the  trustee  to 
order  the  construction  of  a  ditch 
under  the  statutes,  it  must  be 
established  that  its  construction  will 
conduce  to  the  public  health,  con- 
venience and  welfare.  Wolf  v. 
Roney.  438 

Where  the  condition  of  water 
standing  on  land  is  such  as  to 
Justify  the  abatement  of  it  as  a 
public  nuisance,  it  will  Justify  the 
trustees  in  finding  that  a  proposed 
ditch  to  drain  it  would  be  conducive 
to  the  public  health.  lb. 

Where  the  quantity  of  land  that 
may  be  reclaimed  by  a  proposed 
ditch  is  small  not  exceeding  half  an 
acre,  and  of  no  great  value,  and 
owned  by  one  person,  its  reclamation 
cannot  be  considered  as  conducing 
to  the  public  welfare.  lb. 

To  justify  the  trustees  in  finding 

a  proposed  ditch  conducive  to  the 

(  public     convenience,     it    must    be 

shown  that  more  than  one  person 

will  be  benefited  thereby.  lb. 

BASEMPJNTS— 

If  the  defendant  bought  his 
property  without  notice  of  the 
rights  of  the  plaintiff  in  the  use  of 
lights  and  windows  he  would  not 
be  bound  thereby,  but  the  fact  that 
he  found  the  windows  already  con- 
structed overlooking  the  premises, 
and  also  found  the  cornice  and 
gutter  projecting  over  several  inches, 
was  sufficient  notice  to  put  him  on 
inquiry.     Stutzman  v.  Ach.  395 

Where  the  proposed  route  of  a 
ditch  was  a  natural  outlet  of  the 
water  from  the  pond  on  plaintiff's 
land  from  time  immemorial  until  by 
artificial  means  defendant's  lan4  has 

30    Mont 


been  raised*  to  disturb  the  flow,  the 
plaintiff  would  have  an  easement  in 
defendant's  land  for  that  purpose, 
unless  that  easement  has  been  lost 
by  non-user  for  more  than  twenty- 
one  years.    Wolf  v.  Roney.  438 

EJECTMENT— 

Where  a  party  is  in  possession 
of  real  estate  under  a  defective  tax 
title  the  remedy  of  the  rightful 
owner  is  by  action  for  possession  of 
real  property,  formerly  by  eject- 
ment   Wallace  v.  Dayton  (City). 

416 

ELECTION  OF  REMEDIES— 

Where,  in  an  action  to  recover 
for  right  of  way  through  land,  plain- 
tiff incorporates  in  his  petition  three 
counts,  asking  for  three  separate 
remedies:  1st.  Ejectment;  2nd. 
For  sale  of  land  under  a  vendor's 
lien;  and  3rd.  For  sale  of  the  road, 
running  stock  and  material,  such 
petition  contains  but  one  cause  of 
action,  and  the  plaintiff  wiUI  be  re- 
quired to  elect  upon  which  of  the 
three  counts  he  will  proceed  to  trial. 
Lewton  v.  Railway  Co.  et  al.        236 

In  an  action  upon  a  joint  and 
several  promissory  note,  the  princi- 
pal debtor  may  elect  to  have  his  sep- 
arate claim  against  the  creditor  set 
ofT  against  the  Joint  promissory  note, 
which  is  nothing  more  than  a  secu- 
rity for  the  principal's  separate  debt. 
Withoff's  Admr.  v.  Clingman.       437 

ELECTIONS— 

Resident  inmates  of  the  Nation- 
al Asylum  for  Disabled  Soldiers  at 
Dayton,  Ohio,  cannot  become  citizens 
of  Ohio  and  be  electors  before  they 
have  resided  within  her  territorial 
limits,  and  under  her  jurisdiction 
for  one  year  prior  to  the  time  of  of- 
fering their  votes.  Renner  v.  Ben- 
nett. 302 

The  purview  of  the  act  of  con- 
gress of  January  21,  1891,  ceding  to 
the  state  of  Ohio  jurisdiction  over 
the  plnce  purchased  for  the  National 
Asylum  for  Disabled  Soldiers,  at 
Dayton,  and  providing  that  the  Uni- 
ted States  "shall  claim  or  exercise  no 
jurisdiction  over  said  place  after  the 
passage  of  this  act"  is  inconsistent 
with  the  further  proviso,  contained 
in  said  act,  that  the  board  of  man- 
agers, a  corporate  body  created  by 
congress,  should  continue  to  exercise 
all  the  powers,  rights  and  duties, 
over  said  national  military  asylum, 
and  the  territory  on  which  it  is  sit- 
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EJECTIONS-  Continued— 

uated,  that  tbey  exercised  prior  to 
the  passage  of  the  act.  Therefore, 
the  purview  must  fall  and  the  pro- 
viso must  stand  and  residents  in 
such  asylum  are  not  voters  in  Ohio. 

lb. 

A  challenge,  to  the  vote  of  an 
elector  otherwise  qualified,  solely  on 
the  ground  of  his  being  a  deserter 
from  the  United  States  army,  is  not 
good,  unless  It  be  shown  that  there 
has  been  a  conviction  thereof  Kline 
V.  Kemp  et  al.  217 

The  aot  of  congress  approved 
March  3. 1865.  contemplates  a  convic- 
tion before  citizenship  is  forfeited, 
and  the  Judges  of  election  have  no 
authority  to  iry  the  question  of  such 
guilt  upon  H  challenge.  • 

EQUITY— 

Where  a  family  homestead  is 
conveyed  by  husband  to  wife  in  con- 
sideration of  love  and  affection,  and 
the  estate  intended  for  her  was  but  a 
reasonable  provision,  and  there  was 
a  clepr  intention  on  the  part  of  the 
husband  to  divest  himself  of  the 
proT)erty,  and  to  set  it  apart  as  a  sep- 
arate estate  for  her,  a  court  of  equi- 
ty will  aid  a  defective  conveyance, 
and  confirm  her  title  and  ownership 
in  the  same.    Davis  v.  Davis.        90 

ERROR— 

All  parties  affected  by  the  Judg- 
ment sought  to  be  reversed  must  be 
made  parties  to  a  proceeding  in  er- 
ror, before  such  judgment  as  to 
either  can  be  reversed  or  modified. 
Sundry  Creditors  v.  Bank.  398 

An  objection  that  Judgment  was 
entered  against  an  administrator 
contrary  to  tho  ninety-fourth  section 
of  the  admin iFtrator*s  act.  is  an  as- 
signment of  eiTor  rather  than  an  ir- 
regularity which  can  only  be  reach- 
ed by  proceediugs  in  error  in  a  high- 
er tribunal.  Detamore  v.  Snavely's 
Adrar.  102 

ESTOPPEI./— 

Although  a  party  may  not  in  di- 
rect terms  have  employed  an  attor- 
ney to  receive  and  receipt  for  money, 
yet  if  he  had  so  far  recognized  him 
as  his  attorney  in  matters  connect- 
ed with  the  case  (though  it  might 
not  have  amounted  to  authority  to 
receive  the  money),  that  a  careful 
man  would  be  misled  by  it,  and  fail- 
ed to  disavow  the  payment  made  by 
the  sheriff  within  a  reasonable  time 


after  receiving  notice  of  such  pay- 
ment, he  would  be  estopped  from  de- 
nying bis  autnority  to  receive  the 
money.    Cotle  v.  Mills.  80 

Where  the  plaintiff  permitted  L. 
O.  to  pledge  a  Jack  to  B..  W.,  and  G., 
as  security,  who  suppo8ed  G.  6.  to  be 
the  owner,  the  plaintiff  will  be  es- 
topped from  setting  up  his  title 
against  the  rights  of  the  sureties. 
Deardorff  v.  Fullington.  97 

A  bond  executed  to  an  insurance 
company  doing  business  Illegally  to 
pay  over  money  received,  for  the 
company,  is  an  executory  contract, 
and  the  obligor  is  not  (^stopped  from 
setting  it  up  because  be  is  in  pari 
deliclo.  Germaitia  Life  his.  Co.  v. 
Birchweiker.  144 

EVIDENCE— 

It  is  a  settled  general  rule  that 
all  narol  negotiations  between  the 
parties  to  a  written  contract,  anter 
ior  to,  or  contemporaneous  with  the 
execution  of  the  instrument,  are  to 
be  regarded  ae  either  merged  in  it  or 
concluded  by  it,  and  parol  evidence 
is  not  admissible  to  vary  its  terms. 
Kneisley's  Admr.  v.  Kneisley.      221 

In  a  civil  or  criminal  action  a 
man  is  presumed  to  be  innocent  un- 
til proven  guilty,  and  the  defense 
that  the  plaintiff  set  fire  to  the  goods 
or  caused  It  to  be  done  must  be  af- 
firmatively proven  by  the  defendant 
Kishmlnsky  v.  Miami  Ins.  Co.      214 

Where  plaintiff  has  covenanted 
in  his  deed  that  the  preniisfs  were 
free  and  clear  from  incumbrances, 
he  will  not  be  permitted  to  show  by 
parol  that  a  mortgage*  executed  by 
him  to  S.  was  excluded  from  the  cov- 
enant, and  assumed  by  B.  as  part  of 
the  consideration  for  the  farm,  such 
proof  being  repugnant  to  tne  war- 
ranty. Long  V.  Moler  5  O.  S.,  271. 
apnroved  laiid  followed.  Kepler  v. 
Bradford.  Rxr.  211 

Where  plaintiff  purchased  a  farm 
and  took  and  held  the  legal  title  in 
his  own  name,  nnd  to  secure  the  de- 
ferred pay  men  Is  for  purchase  money, 
gave  in  his  own  name  his  notes  and 
executed  a  mortgnge  on  the  farm 
and  afterwards  convoyed  it  to  B.  for 
a  nominal  considei*ation,  by  deed  of 
general  warranty,  with  covenants 
against  ail  Incumbrances,  where  the 
proof  in  an  action  by  plaintiff  to  es- 
tablish that  such  purchase  was  at 
the  request  and  for  the  benefit  of  B, 
consists  entirely  of  uncertain  decla- 
rations of  B  made  long  after  the 
conveyance,  and  capable  of  explana- 
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tioTi  according  to  the  theory  of  the 
defense,  and  consistently  with  the 
non-existence  of  such  trust,  it  will 
be  insufficient  to  sustain  such  action. 

lb. 

Where  plaintiff  purchased  a 
farm,  took  and  held  che  legal  title 
in  his  own  name;  and  to  secure  the 
deferred  payments  for  pui-chase 
money,  gave  in  bis  own  name  five 
notes  of  11,095.00  each,  and  executed 
a  mortgage  on  said  farm,  and  after- 
wards conveyed  said  farm  to  B  for 
the  nominal  consideration  of  |7,000, 
by  deed  of  general  warranty,  and 
covenanted  that  said  premises  were 
free  of  all  incumbrances,  in  an  ac- 
tion by  plaintiff  to  establish  that 
such  purchase  was  at  the  request 
and  for  the  benefit  of  B,  evidence  to 
establish  such  express  trust  by  pa- 
rol must  be  so  certain  and  conclu- 
sive as  to  remove  ail  doubt,  and  ex- 
clude every  rational  hypothesis  to 
the  contrary.  lb. 

Where  a  party  borrows  money 
from  a  bank  on  a  note  signed  by  him 
in  the  name  of  himself  and  others, 
the  placing  by  the  bank,  of  the  pro- 
ceeds of  the  note,  to  his  ciedit,  is 
very  strong  evidence  that  the  loan 
was  for  his  individual  use,  and  that 
the  fact  was  known  to  the  bank. 
Johnson.  Admr.,  v.  Bank.  198 

Evidence  offered  to  prove  by 
common  report  and  understanding, 
in  corroboration  of  other  testimony, 
that  certain  persons  were  In  partner- 
ship, is  inadmissible.  lb. 

Where  plaint! ft  anu  defendant 
claim  title  from  a  common  source, 
nnd  the  plaintiff  is  a  bona  fide  pur- 
chaser, without  notice  of  .  deed 
made  to  the  oefendant  and  not  re- 
corded within  six  months,  os  requir- 
ed by  statute,  the  deed  to  the  plain- 
tiff is  prima  fade  evidence  that  the 
consideration  therein  mentioned 
passed.    Geyer  v.  Bell  147 

A  prima  facie  case  oi  title  ts 
made  out  by  the  plaintiff  by  the 
production  of  a  certified  copy  of  his 
deod.  lb. 

In  an  action  for  conversion  the 
case  must  be  detenu  I  ned  iipow  the 
facts  as  they  existed  when  tho  suit 
was  brought,  and  the  plaintiff  must 
show  a  conversion  i!>efoi-e  commence- 
ment of  suit     Fox  V.  Old  win.        137 

Where  property  is  held  in  com- 
motj.  it  is  necessary.  In  order  to  sus- 
tAlD  an  action  of  iron  version,  to  show 
that  a  division  has  been  made  by 
consent  of   the   parties    before   suit 


was  brought:  otherwise  the  defend- 
ant as  Joint  owner,  has  a  right  to 
possession.  lb. 

When  false  ?Jid  scanaaloub 
wordp  are  spoken  by  one  person  cf 
anothei',  chc  law  implies  malice,  and 
proof  that  there  was  no  actual 
malice  is  inadmissible.  Fox  v. 
Eagle.  135 

A  court  cannot  take  judicial  no- 
tice of  the  requirements  of  the  lavvw 
of  another  state.  Fox  v.  Kinder  ec 
al.  134 

Ir  an  action  to  recover  a  oal- 
ance  due  for  services  rendered,  iv 
n'hicn  the  defendant  relies  upon  a 
set-off  foi  the  failure  of  the  plaiu- 
tiH  to  perform  an  alleged  contract  or 
service,  the  defendant  must  prove 
the  contract    Chancellor  v.  Trebin. 

75 

In  an  action  to  recover  the  price 
paid  for  p  horse  bought  upon  a  false 
and  fraudulent  representation  ot 
soundness,  to  entitle  the  plaintiff  to 
recover  he  must  show  that  the  de- 
fendant was  guilty  of  fraud  in  the 
sale  of  the  horse,  and  that  the  plain- 
tiff tendered  back  the  horse  immedi- 
ately after  he  discovered  It  was  un- 
sound.   Bruggemau  v.  Hughes.     70 

Where  the  plaintiff  has  introduc- 
ed in  evidence  the  opinions  of  wit- 
nesses as  to  value  of  leased  land  bas- 
ed upon  various  considerations  as  to 
productiveness,  it  is  error  to  exclude 
testimony  of  the  defendant's  wit- 
nesses which  tend  to  prove  what  they 
would  appraise  the  rental  value  of 
the  premises  at.  Brown  t.  Lowe  et 
al  64 

In  an  action  against  a  railroad 
company  for  damages,  for  negligent- 
ly and  carelessly  ninnm^  ^ts  loco- 
motive on  and  over  a  mare  and  kill- 
ing her.  to  entitle  the  plaintiff  to  re- 
cover on  'Jtie  <»1  legations  of  the  peti- 
tion, ne  must  show  that  at  the  time 
of  the  killing  ol  chc  mare  the  loco- 
motive was  carelessly  and  negligent- 
ly rini  on  and  over  the  animal  in 
question.     Beiden     v.    Railwav    Co. 

2fs 

A  trust  can  not  oe  established 
by  parol,  in  favo**  of  a  grantor,  as  to 
a  deed  absolute  on  its  face.  Bark- 
man  V.  Hartman.  20 

The  value  of  the  word  and  oath 
of  a  man  is  estimated  by  the  regard 
In  which  he  is  held  in  tiie  neighbor- 
hood where  he  is  conversant  but 
there  is  no  rule  of  law,  requiring 
that  his  testimony  iTiii.'?t  be  utterly 
disregarded,  no  iiiatter  how  success- 
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fully  his  repu cation  may  have  been 
impeached.     Baldwin  v.  Fox.  11 

To  find  the  defendant  guilty  of 
either  oi  the  4legrces  ct  homicide,  the 
state,  being  the  accuser,  must  make 
out  a  case  agaiubC  the  defendant  be- 
yond all  reasonable  doubt;  and  when 
the  case  is  founded  upon  purely  cir- 
ciiiiistantial  evidence,  the  links  of 
testimony  must  be  so  connected  as 
to  form  one  entire  chain  of  evidence 
in  order  to  convict.     State  v.  Leslie. 

357 

Where  a  written  contract  is  com- 
pleted by  execution  and  delivery,  it 
is  the  only  admissible  evidence  of 
the  airreement  of  the  parties,  and 
cannot  be  enlarged.varied  or  explain- 
ed  by  parol  evidence.  Sprague  &  Co. 
V.  Eby.  342 

V/hcre  C  conveyed  to  1-.  land  by 
deed  containing  the  usual  cove- 
nants of  warranty  upon  which  there 
was  a  lien  for  special  taxes,  a  verbal 
agreement  l)y  which  L  retained  $100 
of  the  purcnase  money  with  which  he 
promised  to  pay  said  taxes,  is  not  in- 
consistent with,  but  supplementary 
to  the  agreement  expressed  in  the 
deed,  and  therefore,  the  rule  render- 
ing parol  evidence  inadmissible  to 
contradict  or  vary  the  termc  of  a 
written  agreement  does  not  apply. 
Longcreek  v.  Cook.  240 

The  evidence  to  show  insanity 
must  preponderate  over  the  pre- 
sumption of  sanity  and  all  of  the  evi- 
dence   thereof.    State    v.    Maxwell. 

370 

Peculiar  and  unreasonable  con- 
duct in  relatives  of  au  accused  porty, 
while  under  the  effect  of  intoxicat- 
ing liquors,  is  not  evidence  in  all 
cases,  of  hereditary  taint  of  insanity. 

lb. 

Where  it  appears  that  the  oe- 
fendant  discharged  the  pistol,  then 
if  It  be  claimed  to  have  been  acci- 
dentally discharged,  it  is  for  him,  by 
a  prepondcninre  ot  proof,  to  estab- 
lish the  fact  that  it  was  accidentally 
discharged.     State  v.  Stiver  386 

Evidence  of  the  bad  reputation 
of  the  prosecuting  witness  for  resist- 
ing officers  and  making  trouble  when 
he  is  arrested,  will  afford  no  excuse 
for  the  officer's  rude  conduct  unless 
he  manifested  a  disposition  to  escape 
or  make  trouble  on  the  occasion  un- 
der consideration.    State  v.  Thomas. 

389 

To  entitle  the  plaintiff  to  recover 
for  obstructing  windows  constructed 


by  license,  he  must  show  that  thd 
windows  obstructed  are  the  identical 
windows  included  in  the  license. 
Stutzman  v.  Ach.  395 

Where  the  endorsement  of  a 
note  if  shown  to  have  procured  by 
fraud,  the  onus  is  upon  the  plaintiff 
to  prove  that  he  received  the  note  be- 
fore due  in  the  usual  course  of  trade 
for  a  valuable  consideration.  Wil- 
helm  V.  Snowdcn.  435 

Where  the  genuineness  of  signa- 
tures to  receipts  is  admitted  by 
plaintiff,  the  presumption  is  that 
they  are  correct,  and  the  burden  of 
proof  is  upon  the  plaintiff  to  show 
the  contrary,  unless  they  bear  upon 
their  face  evidences  and  marks 
which  show  that  they  have  been  al- 
tered.   White  V.  Brown.  444 

Where  defendant  claims  pay- 
ment of  rent  by  the  assignment,  to 
plaintiff,  of  notes.  Judgments  and 
claims,  the  burden  is  on  him  to  show 
that  they  were  received  in  absolute 
payment  lb. 

EXECUTION— 

Where  a  life  estate  Is  devised 
by  a  will  in  r.  B.  and  a  fee  simple  in 
the  undivided  fifth  in  the  remainder 
in  L.  R.  but  subject  to  the  power  of 
S.  B.  to  sell  in  his  discretion  portions 
of  the  real  estate  connected  with  a 
trust  to  expend  the  proceeds  in  im- 
provement of  the  residue  such  a  title 
as  S.  B.  and  L.  B.  have  in  the  whole 
property  Is  too  indefinite  and  uncer- 
tain to  be  sold  on  execution,  but 
value  of  the  same  may  be  ascertain- 
ed and  sold,  and  the  proceeds  ap- 
plied to  the  payment  of  Judgments 
against  them  by  a  proceeding  in 
equity     Pater  v.  Brady.  332 

EXECUTORS      AND     ADMINISTRA- 
TORS— 

In  an.  action  against  an  admin- 
istrator for  damages  for  breach  of 
warranty  In  a  deed  of  his  decedent 
the  administrator  cannot  plead 
plene  'jdmi'/iutravit  unless  the  facts 
bring  the  case  strictly  within  the 
provisions  of  section  98  of  the  act  of 
March  23-4.  1840.  Ach  v.  Darst*8 
Admr.  4 

The  administrator  of  E  has  no 
title  to  a  note  and  mortgage  made  by 
J,  payable  to  the  heirs  of  E  after  her 
death,  and  can  maintain  no  action 
thereon  against  the  administrator  of 
J,but  the  administrator  of  J  may.ln  a 
crosp-petition  in  such  action,  having 
made  the  necessary  parties,  and  stat- 
ing facts  necessary  in  a  petition  to 
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■ell  real  estate  to  pay  debts,  obtain 
an  order  to  sell  the  real  estate  de- 
scribed in  the  mortgage.  Apple  v. 
Apple,  Admr.  9 

Where  a  bond  Is  voluntarily 
given  by  an  executor,  not  required 
by  or  in  accordance  with  any  stat- 
ute, it  will  not  be  binding  on  the  ob- 
ligators as  a  common  law  bond. 
Fox  V.  Kinder  et  al.  133 

An  administrator's  account  of 
date  1851,  which  Is  erroneous  may 
be  opened  up  in  1872,  although  pass- 
ed upon  and  approved  ex  parte  by 
the  probate  court.  Qallagher  v.  En- 
nis.  Admr.  140 

Where  an  administrator  of  a  de- 
cedent causes  the  appraisers  to  set 
ofP  and  allow  to  a  woman  whom  he 
.knows  to  be  not  the  real  wife  of  the 
decedent,  not  only  the  property  ex- 
empt by  law  from  appraisement 
where  there  is  a  widow  or  minor 
children  under  15  years  of  age,  but 
also  other  property  selected  by  her. 
and  $300  in  cash  for  her  support  for 
one  year,  which  he  paid  to  her,  this 
is  in  effect  a  fraud  upon  the  plaintiff, 
the  real  widow,  and  will  subject  the 
defendant  to  an  action  in  his  individ- 
ual character,  and  not  as  adminis- 
trator.   Gwinner  v.  Gwlnner.        157 

The  administrators  of  a  deceas- 
ed person,  who  have  paid  all  the  ex- 
penses and  debts  of  the  estate,  and 
permitted  the  heirs  to  divide  the  per- 
sonal estate  among  them,  with  the 
understanding  that  they  would  reim- 
burse the  administrators  if  neces- 
sary, cannot  maintain  an  action 
against  the  several  heirs  for  their 
respective  portion  of  the  indebted- 
ness of  the  estate  to  them,  without 
averring  an  agreement  between  the 
administrators  and  heirs  thnt  they 
should  be  reimbursed  if  necessary. 
Hollis'  Admrs.  v.  Betson  et  al.        179 

Where  a  decedent  who  had  a  life 
estate  in  land  upon  which  crops,  the 
ownership  of  which  is  in  contro- 
versy, were  grown,  agreed  that  the 
defendant  should  have  the  use  of  the 
land  as  a  consideration  for  the  sup- 
port, maintenance  and  care  of  her- 
self, by  the  defendant  her  adminis- 
trator cannot  maintain  an  action  for 
any  part  of  the  crop.  But  if  he  oc- 
cupied and  cultivatd  the  land  with- 
out such  agreement,  he  should  ren- 
der to  the  administrator  the  custom- 
ary rent  for  the  land.  Hosier's 
Admr.  v.  Hosier.  183 

An  administrator  who  is  himself 
Indebted  to  a  debtor  of  the  estate, 
may  accept  a  discharge  of  his  own 


debt  in  payment  of  a  debt  due  him 
as  ndm1nfst;ator.  and  such  transac- 
tiou,  in  the  .'^hscucc  of  fraud  or  col- 
luplon,  is  binding  upon  the  estate. 
JacKFon  v.  Westerroan.  196 

An  administrator  is  required  to 
give  notice  of  his  appointment,  to 
make  an  inventory  of,  and  sell  the 
personal  property,  and.  so  far  as  he 
is  able,  to  collect  tbe  assets  within 
eighteen  months;  and  if  not  able  to 
collect  them  within  that  period,  to 
apply,  for  further  time,  which  may 
be  allowed  by  the  court,  not  exceed- 
ing one  year  at  any  one  time,  or  five 
years  altogether;  and  upon  realiz- 
ing the  assets,  to  pay  all  debts,  settle 
with  the  court,  and  make  distribu- 
tion, if  any  is  to  be  made.  Lodwick 
V.  Bailey.  227 

A  lapse  of  nineteen  years,  unex- 
plained, after  the  appointment  of  an 
administrator,  is  such  laches  and  de- 
lay on  the  part  of  the  administrator 
and  th^  creditors  of  the  decedent,  as 
to  preclude  them  from  setting  up 
any  lien  upon  the  real  estate  of  the 
decedent  lb. 

An  administrator  baa  no  title  in 
or  control  of,  or  concern  with  the 
real  estate,  except  simply  power  to 
sell  to  pay  debts  and  legacies.  And 
where  there  is  a  creditor's  lien  there- 
on, it  is  to  be  asserted  through  the 
administrator.  lb. 

An  executor  who  is  a  creditor 
of  the  estate  of  his  decedent  may.  in 
his  settlement  of  the  estate  in  pro- 
bate court,  properly  credit  himself 
with  the  amount  of  a  note  and  in- 
terest held  by  him  against  the  de- 
ceased, if  the  same  was  given  for  a 
sufficient  consideration,  and  not  pro- 
cured by  fraud  or  undue  influence. 
I^eiss'  Exr.  v.  Ingham  et  al.        232 

FACTORS— 

If  commission  merchants,  con- 
signees, deceive  the  consignor  as  to 
their  ability  to  sell  upon  receipt  of 
goods,  according  to  instructions,  they 
will  be  liable  in  damages  to  the  con- 
signor for  the  loss  occasioned  by 
neglect  to  sell  according  to  instruc- 
tions.   Downs  V.  Tate.  109 

Commission  merchants  who  re- 
ceive goods  on  consignment  to  be 
sold  on  commission  on  account  of  the 
consignor,  are  the  agents  of  the  con- 
signor, and  bound  to  follow  instruc- 
tions; and  where  the  instructions 
are  to  sell  immediately  upon  receipt 
they  are  bound  to  do  so,  and  they 
will  hold  for  higher  prices  or  better 
market  at  their  own  risk,  unless  they 
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FACTORS— ContinueH-- 

in  good  faith  inform  the  consignor 
that  they  so  held  the  goods  and  he 
acquiesce  therein  by  better  or  by  re- 
lb. 

PINES— 

A  fine  Imposed  by  a  mayor  for 
an  offense  against  a  city  ordinance, 
where  it  does  not  affirmatively  ap- 
pear of  record  that  a  Jury  was  waiv- 
ed, is  illegal,  where  the  council  had 
passed  no  ordinance  providing  for  a 
Jury  to  try  criminal  cases  in  which 
justices  of  the  peace  and  mayor  have 
final    Jurisdiction.    Keller  ex  parte, 

207 

FRAUD— 

If  the  defendant  warranted  a 
horse  to  be  sound,  and  at  the  time 
knew,  or  had  good  reason  to  believe 
that  the  horse  was  unsound;  or  if 
he  believed  at  the  time  it  was  sound 
and  failed  to  communicate  to  the 
plaintiff  all  the  facts  within  his 
knowledge,  and  such  as  had  been 
communicated  to  him  touching  the 
condition  of  the  horse,  he  would  be 
guilty  of  fraud.  Bruggeman  v. 
Hughes.  70 

A  fraud  subjects  the  party  com- 
mitting it  to  a  liability  for  damages 
for  the  wrong;  or  it  may  vitiate  the 
contract  and  enable  the  injured 
party  to  receive  money  paid  upon  it. 
Reinhart  v.  Wells.  298 

A  fraudulent  misrepresentation 
is  the  representation  of  a  fact  as  ex- 
isting which  does  not  exist;  or  as  not 
existing  which  does  exist,  while  a 
promise  or  agreement  has  reference 
to  something  to  be  done  or  refrain- 
ed from  in  the  future.  One  is  a  tort 
the  other  a  contract.  lb. 

GAMBLING— 

In  a  prosecution  for  keeping  a 
gaming  house,  it  must  be  shown  that 
the  game  was  played  for  money,  or 
\t^  equivalent,  for  gain.  State  v. 
Fleischer.  349 

GIFT— 

Where  B  deposited  bonds  with 
defendants  upon  a  verbal  agreement 
that  in  case  of  his  death,  the  same 
were  to  be  given  to  his  sister.  Mrs. 
D,  receipt  reciting  that  fact  given 
by  defendants,  it  will  not  constitute 
a  gift  to  Mrs.  D  complete  by  deliv- 
ery, nor  a  gift  causa  mortis.  Bron- 
8on*s  Admr.  v.  Winters.  63 


To  consltute  a  gift  inter  vivoM 
there  must  be  a  present  purpose  to 
pass  the  absolute  property  in  the 
thing  to  the  donor.  An  Intention 
merely  that  he  shall  have  it  in  the 
future,  while  the  property  in  it  re- 
mains In  the  donor,  does  not  amount 
to  a  gift,  and  confers  no  right  in  the 
thing.    McCollister  v.  Moore.        246 

GRAND  JURY— 

Knowledge  of  offenses,  acquaint- 
ance with  and  opinions  in  conse- 
quence, constitute  no  disqualification 
for  a  grand  Juror,  and  service  on  a 
former  grand  jury  which  found  an 
indictment  in  the  same  case  against 
the  defendant  is  no  ground  for  chal- 
lenge of  grand  juror  or  plea  in  abate- 
ment.    State  v.  Milletts.  376 

• 

GUARANTY— 

In  an  action  upon  a  bond  "guar- 
anteeing and  making  good  the  guar- 
antee on  all  notes  by  the  obligator 
taken  for  sales  of  machines  and 
other  property  which  has  been,  is,  or 
shall  be  entrusted  to  him  by  the  ob- 
ligee, and  keep  the  obligee  harmless 
and  free  from  all  loss  or  damage  on 
account  of  such  trust,"  no  breach 
arises  until  the  notes  so  taken  for 
machines  and  property  sold  are  due 
and  unpaid,  although  the  makers 
may  be  insolvent.    Fasold  v.  Reedy. 

120 

GUARDIAN  AND  WARD— 

In  an  application  for  the  ap- 
pointment of  a  guardian  of  a  minor 
child,  abandoned  by  its  father,  the 
interests  of  the  child  are  looked  to 
in  preference  to  the  feelings  of  pa- 
rents or  any  other  persons,  and  the 
duty  and  authority  of  the  court  by 
statute  is  made  the  same  as  in 
habeas  corpus  cases.  Huff.  In  re. 
alias  Drew.  191 

A  court  has  no  power  to  appoint 
any  person  a  guardian  of  a  minor  un- 
less such  person  resides  in  t^is  state. 
Pluff,  in  re,  alias  Drew.  191 

HABEAS  CORPUS— 

A  mittimus,  issued  by  a  Justice 
of  the  peace,  in  a  prosecution  for 
burglary,  charging  the  prisoners 
with  breaking  into  a  sugar  house, 
and  which  fails  to  allege  the  county 
in  which  the  crime  was  committed, 
or  that  the  justice  issuing  the  writ 
was  an  officer  of  the  county,  or  that 
the  goods  alleged  to  have  been  stolen 
belonged  to  any  one.  is  defective,  and 
prisoners  in  custody  under  it  will 
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be    discharged    on    habe<u    corpus. 
Methered  and  DairlB  ez  parte.      269 

A  miltimuB  which  contains  no 
description  or  mentioned  any  crime 
found  in  the  statutes,  is  defective, 
and  a  prisoner  committed  thereun- 
der will  be  discharged  on  habeas 
corpus.    Loeb,  Ez  parte.  240 

HIGHWAYS— 

A  township  road  is  a  public 
highway  and  in  the  establishment  of 
8ucb  roads,  by  the  exercise  of  the 
right  of  eminent  domain,  private 
property  may  be  made  subservient 
tjo  public  welfare,  on  payment  of  a 
compensation  therefor  In  money. 
Mumma  v.  Relker.  269 

Under  the  act  of  March  30,  1866, 
any  person  or  persons  for  the  con- 
venience of  themselves  and  neigh- 
bors, may  have  a  township  road  laid 
out  from  the  plantation  or  dwelling 
place  of  any  person  or  persons,  or 
from  any  mill,  or  house  of  public 
worship,  or  to  any  cemetery  or  bur- 
ial (ground,  or  to  any  public  road,  or 
from  one  public  road  to  intersect  an- 
other.   Mumma  v.  Helker.  269 

HOMESTEAD— 

The  homestead  law  requires 
that  "on  such  petition  to  sell  lands 
of  a  decedent  who  shall  have  left  <» 
widow  and  minor  child  or  children 
unmarried,  and  composing  part  of 
decedent's  family  at  the  time  of  his 
death,  the  appraisers  shall  set  apart 
a  homestead  which  shall  remain  ex- 
empt from  sale  imder  any  order  of 
court,  so  long  as  any  unmarried  mi- 
nor child  shall  reside  thereon,"  and 
no  discretion  is  given  to  the  apprais- 
ers or  the  court  to  disregard  this  pro- 
vision in  any  such  case.  Dehn. 
Aclmr.,  V.  Dehn.  99 

Where  a  homestead  Is  set  off  and 
an  appraisement  of  the  annual  rental 
value  thereof  made,  under  the  stat- 
ute, a  reappraisement  can  only  be 
made  biennially  thereafter.  Rich- 
mond V.  Coblentz.  310 

To  be  entitled  to  the  benefit  of 
the  homestead  exemption  law,  the 
party  wishing  to  claim  It,  if  present 
at  the  time  the  levy  is  made,  should 
demand  it.  But  the  rule  is  not  in- 
flexible, if  the  party  clearly  manifest 
his  desire  to  have  the  benefit  of  the 
law,  and  had  taken  steps  previous  to 
the  levy  to  assert  his  rights,  but  had 
been  prevented  from  doing  so  by  cir 
cumstauces  no^  under  his  control,  he 
would  be  entitled  to  make  such  de 


mand  vlthin  a  reasonable  tim6  after 
ular  time.  lb. 

such  levy,  and  the  next  day  would 
be  witffln  a  reasonable  time.  Tenso 
v.  Taylor.  402 

HOMICIDE— 

It  a  person  suddenly  in  heated 
blood  and  under  excited  passion  com- 
mitted homicide,  deliberation  and 
premeditation  in  law  would  not  ex- 
ist, but  if  the  passion  and  heat  of 
blood  had  time  to  pass  off  after  the 
intent  and  design  to  kill,  and  reason 
return,  and  the  act  of  killing  is 
done,  the  provocation  and  hot  blood 
would  neither  excuse  the  homicide 
nor  mitigate  the  crime.  State  y.  Lea- 
lie.  368 

Deliberation  and  premeditation 
necessary  to  constitute  murder  in  tlie 
first  degree  require  time,  but  the 
law  does  not  attempt  to  prescribe 
the  length  of  time  required  for  the 
exercise  of  these  operations — ^and 
where  the  purpose  maliciously  to 
kill,  with  premeditation  and  deilber^ 
ation  is  formed,  the  length  of  time 
between  the  design  so  formed  and 
its  execution  is  immaterial.  State 
f.  Maxwell.  362 

To  constitute  murder  In  the  first 
degree,  the  killing  must  have  been 
done  purposely,  which  implies  an  act 
01  the  will,  an  Intention,  a  design  to 
uo  the  act  It  presupposes  the  free 
agency  of  the  actor.  lb. 

Every  killing  is  unlawful, 
whether  intended  or  not  unless  it  is 
Justifiable  or  excusable.  State  v. 
Maxwell.  370 

If  a  person  deliberately  point  a 
loaded  gun  or  pistol  at  and  purpose- 
ly shoot  another  in  a  vital  part  so 
that  death  ensues,  he  will  be  presum- 
ed to  Intend  that  which  he  did,  or 
which  was  the  natural  and  probable 
result  of  his  deliberate  act  but  such 
presumption  may  be  overcome  by 
proof  showing  that  the  killing  was 
unintentional.  lb. 

No  mere  words  of  reproach  or 
trivial  assault  from  the  deceased, 
upon  the  defendant  would  constitute 
Huch  provocation  to  kill  another  as 
to  remove  the  presumption  of  malice 
where  the  killing  was  thus  intended; 
nor  would  any  words  of  reproach  or 
trivial  assault  upon  one  in  no  way 
related  to  Uie  defendant;  especially 
If  the  kiliin;;  was  with  a  dangerous 
and  deadly  weapon.  lb. 

A  premeditated  killing  Implies 
that  the  party  has  not  only  dellber- 
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HOMICIDE— Contifined— 

aterl,  but  has  formed  in  his  mind  cbe 
purpose  and  plan  of  destritcliOu ,  and 
this  deliberation  requireb  no  panic- 
When  a  man  takes  the  life  of  his 
fellow  man,  ana  does  it  in  justifica- 
tion of  nip  own  life,  he  must  be  ho 
overpowered  by  the  vSksailant  that 
his  Hie  is  in  immiiieut  danger,  and 
use  no  greater  forces  than  is  ibso- 
lutely  necessary  for  the  protection  of 
his  person  and  life,  and  must  be  in 
jE^reat  fear  at  the  time  Uiat  the  <»ssaii- 
ant  would  kill  him  or  do  him  bodily 
harm.    State  v,  Sengel.  384 

In  a  prosecution  for  ma)islaught- 
er,  when  the  killing  \r  proven  by  the 
state,  admitted  by  the  defendant,  and 
ihe  defense  is  that  of  sell  defense  or 
Justification,  it  is  then  incumbent 
upon  the  defendant  to  show  that  the 
killing  was  done  in  self  defense,  and 
that  it  wus  necessary  to  kill  the  as- 
sailant to  protect  and  defend  his 
ovi,n  life  or  his  person  from  great 
bodily  harm.  lb. 

A  person  who  unlawfully  shoots 
at  one  person  and,  missing  him,  un- 
intentionally hits  and  kills  anotiier.is 
i^uilty  of  manslaughter.  State  7. 
Stiver.  386 

In  a  prosecution  for  manslaught- 
er, by  shooting  with  a  pistol,  where, 
from  all  the  evidence,  it  might  be 
reasonably  supposed  the  pistol  was 
arci dentally  discharged  without  the 
agency  of  the  defendant,  there  can 
be  no  conviction.  lb. 

A  person  attacked  by  another 
with  a  deadly  weapon,  who  has  rea- 
sonable grounds  to,  and  does  in  fact 
apprehend  the  loss  of  his  own  life, 
or  great  bodily  harm,  and  believes 
the  danger  to  be  pressing  and 
imminent,  would  be  excused  for 
shooting  at  and  killing  his  ad- 
versary, and  in  such  ease  the  phoot- 
ina:  not  being  an  unlawful  act,  th^ 
killing  of  another  would  not  amount 
to  H  crime.  lb. 

HUSBAND  AND  WIFE— 

The  support  and  maintenance 
secured  to  the  wife  under  a  bond  and 
mortgnge  for  the  support  and  main- 
tenance of  a  husband  and  wife  dur- 
ing tiieir  Joint  lives  or  of  a  survivor 
of  them  in  the  event  of  her  surviving 
her  husband,  is  not  a  right  claim  or 
chose  in  action  accruing  to  her  dur- 
ing coverture;  and  therefore  the 
husband  has  no  power  to  release  or 
otherwise  dispose  of  it.  Her  right 
to  the  provision  when  once  made  and 
secured  to  her.  continues  until  she 


relinquishes  it.    Bark  man  v.    Hart- 
man.  18 

Under  a  bond  and  mortgage  for 
the  support  aud  maintenance  of  a 
husband  and  wife  during  their  Joint 
lives,  or  of  the  survivor  of  them,  the 
husband  may  release  such  right  as 
had  actually  accrued  to  his  wife  dur- 
ing her  life,  and  assume  himself  her 
support  and  maintenance  as  his 
marital  duty;  and  the  wife  can  not, 
after  the  husband's  death,  maintain 
an  action  for  her  support  during  his 
life.  lb. 

Where  plainUft  did  not  Join  with 
her  husband  in  a  release  executed 
by  him  of  a  contract  for  support  of 
herself  and  husband,  but  has  been 
In  possession  of  the  property  given 
as  consideration  for  such  release 
from  the  date  of  such  release  until 
now,  she  thereby  adopts  and  ratifies 
the  release.    Barkman  v.  Hartnian. 

20 

A  loan  by  a  married  woman  to 
her  husband,  of  money  belonging  to 
her,  in  her  own  right,  with  the  un- 
derstanding and  agreement  that  the 
money  is  merely  lent,  on  the  promise 
by  the  husband  to  repay  the  same 
to  her,  is  a  valid  claim  against  the 
husband's  assignee.  Billmlre  v. 
Bill  mire's  Assignee.  37 

An  application,  under  the  stat- 
ute for  an  order  investing  the  wife 
with  the  rights  of  a  fevie  sole  will 
not  be  granted  where  it  appears  that 
although  the  husband  is  at  times 
wholly  incapacitated  by  reason  of 
intemperance  to  provide  for  his 
family,  when,  from  his  property  or 
upon  his  credit,  his  family  have  been 
sufficiently  provided  for.  Bright  ▼. 
Bright.  59 

Where  it  appears  at  the  time  of 
the  application  of  a  wife  to  be  in- 
srested  with  the  rights  of  a  feme  sole, 
that  the  husband,  although  he  had 
been  under  the  influence  of  liquor 
the  greater  part  of  the  time  for  a 
year  previous,  and  to  an  extent  ren- 
dering him  unfit  for  proper  attention 
to  business,  it  also  appears  that  he 
has  recently  drank  but  little  and 
when  sober  is  a  capable  business 
man,  he  is  not  "incapaciated"  within 
the  meaning  of  the  law.  lb. 

Notwithstanding  the  recent 
legislation  upon  the  subject  of  the 
rights  of  married  women,  no  such 
changr.  in  the  old  rules,  as  would 
justify  a  judgment  against  a  married 
woman,  upon  the  common  allegations 
in  a  petition  on  a  promissory  note, 
has,  as  yet,  been  made.  Her  v. 
Storer,  et  al.  194 
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By  the  first  clause  of  section 
four  of  the  act  of  1861.  in  case  of 
desertion  or  incapacity  or  neglect 
of  the  husband  to  provide  for  his 
family,  the  wife  may  contract  for  the 
lal)or  of  herself  and  children,  and 
may  sue  for  and  collect  in  her  own 
name  the  earnings,  but  she  must  sue 
by  next  friend,  and  not  as  a  feme 
aole,    Ingersoll  v.  Green.  195 

The  separate  property  of  the 
wife  is  chargeable  in  equity  for 
proper  and  reasonable  repairs  and 
improvementis  made  at  her  request, 
and  such  request  may  be  implied 
from  her  seeing  the  work  done,  and 
giving  directions  or  not  objecting  to 
its  performance.  Lydenberg  v.  Mehl- 
breth,  et  al.  243 

Where  work  was  done  under  a 
written  contract  with  the  husband, 
in  which  his  wife  took  no  part  and 
his  liability  alone,  looked  to,  and 
the  work  was  done  against  her  re- 
peated and  persistent  objection 
without  any  concealment  on  her  part 
of  her  title,  her  separate  property 
will  not  be  charged  with  such  im- 
provements   made   against  her  will. 

lb. 

Where  money  belonging  to  the 
husband  is  pent  to  him  by  another, 
for  the  purchase  of  a  house  and  lot, 
it  gets  into  the  possession  of  his 
wife,  who  purchases  the  property 
and  takes  a  conveyance  thereof  in 
her  own  name,  the  court  will  decree 
a  conveyance  of  the  property  in  fee 
simole  by  her  to  him.  Miller  v. 
Miller.  261 

A  Judgment  recovered  in  a  bas- 
tardy proceeding  by  a  woman  before 
her  marriage,  becomes  her  separate 
property  under  the  statutes  of  1861. 
In  an  action  in  aid  of  execution,  to 
satisfy  such  Judgment  she  must  sue 
by  next  friend,  and  her  husband 
need  not  be  Joined  with  her  as  pro- 
vided in  section  28  of  the  code. 
Schliklin  v.  Sloop.  320 

I'emporary  failure  on  the  part 
of  the  husband  to  provide  a  resl- 
deui^e  for  his  wife  separate  from  that 
of  his  family  home,  where  it  appears 
that  the  wife  was  treated  kindly 
there,  is  not  sufficient  cause  for  sepa- 
ration.   Walters  v.  Walters.  418 

The  home  of  the  husband's 
father  and  mother,  whose  financial 
and  social  circumstances  are  equal 
to  those  under  which  the  wife  has 
been  accustomed  to  live,  and  whose 
homf%  is  ample  in  dimensions  to  ac- 
commodate such  addition  to  the 
family,  is  not  an  unsuitable  place  for 


a  husband  to  take  his  wife  for  a 
temporary  residence,  particularly 
where  It  appears  that  the  wife  was 
welcomed  and  treated  kindly  by  the 
husband's  parents  and  sister.         lb. 

By  the  niles  of  law  a  husband 
is  bound  to  furnish  his  wife  with 
all  suitable  necessaries  during  their 
cohabitation  as  man  and  wife.       lb. 

Where  husband  and  wife  are  di- 
vorced, the  husband  cannot  maintain 
an  action  against  a  party  whb  lived 
in  the  family  and  gave  his  acknowl- 
edgment to  the  wife  for  his  board 
during  the  period,  which  acknowl- 
edgment the  husband  set  apart  as 
the  separate  property  of  his  wife. 
Welgand  v.  Frank.  430 

INFANTS— 

Where  a  minor  has  been  bound 
as  an  apprentice  by  the  directors  of 
a  county  ijiflrmary,  under  the  act  of 
February  23,  1865,  and  previous  to 
the  indenture  being  made,  the  father 
had  made  arrangements  with  a 
priest  to  have  the  child  placed  with 
the  Sisters  of  Charity,  the  priest  be- 
ing present,  at  the  making  of  the 
indenture  but  said  nothing  in  re- 
ference to  such  arrangement,  such 
indenture  is  valid  and  binding,  and 
the  father  cannot  obtain  the  custody 
of  such  child  by  haheas  corpus. 
Sullivan,  Ex  Parte.  397 

If  previous  to  the  indenture  of 
a  minor  child  under  the  act  of  Feb- 
niary  23,  1865,  the  directors  of  the 
infirmary  have  knowledge  of  a  for- 
mer arrangement  made  by  the  father 
of  the  child  with  a  priest  to  place 
the  child  with  the  Sisters  of  Charity, 
such  child  cannot  be  considered 
destitute  within  the  meaning  of  said 
act  lb. 

INJUNCTION— 

An  injunction  will  He  to  re- 
strain the  sale  by  an  administrator 
of  property  purchased  by  his  de- 
cedent with  the  proceeds  of  the  sale 
of  trust  property,  or  the  rents  there- 
of.   Comly  V.  Newcom.  84 

Where  an  application  for  an  in- 
junction to  restrain  a  municipality 
from  extending  a  street  across  a 
person's  land  shows  that  the  exten- 
sion would  be  useless  to  the  public, 
etc.,  that  it  would  be  irreparably  in- 
jurious to  the  plaintiff,  this  fur- 
nishes ample  ground  for  the  allow- 
ance of  an  injunction  until  the  case 
be  fully  made  and  presented  on  Its 
merits  for  final  hearing.  L.  M.  ft 
X.  R.  R.  Co.  V.  Dayton.  239 
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INJUNCTION— Continued— 

A  party  In  possession  of  an 
office,  is  not  to  be  protected  against 
a  rival  claimant  by  injunction  or 
other  process  in  a  court  of  equity. 
O'Connell  y.  Boyle.  280 

A  court  of  equity  has  no  power 
to  determine  the  right  or  title  of 
parties  to  an  office  by  allowing  or  re- 
fusing an  Injunction.  lb. 

Where  a  board  of  education, 
without  lawful  authority,  contracted 
for  the  building  of  a  school  house, 
and  the  contractors  partly  erected 
the  walls  of  one  of  larger  dimen- 
sions, made  window  frames  and  saw- 
ed the  lumber  therefor,  and  both  the 
board  and  the  contractors  acted  in 
good  faith,  as  no  injury  could  result 
an  injunction  against  the  contractors 
ought  to  be  dissolved.  Board  of 
Ed'n  V.  Cleaver.  428 

INSOLVENCY— 

Where  an  assignee  in  bank- 
ruptcy files  his  petition  in  a  state 
court,  making  all  the  lienholders 
parties  thereto,  and  one  of  the  lien- 
holders  sets  up  by  answer  and  cross- 
petition  a  mortgage,  upon  which  a 
decree  is  rendered  and  the  property 
sold,  the  state  court  has  jurisdiction 
of  the  subject  matter,  and  the  power 
to  make  the  sale  of  the  mortgaged 
premises  upon  petition  of  the  mort- 
gagee, is  not  taken  from  the  state 
court  by  the  bankrupt  law,  although 
the  mortgagor  may  have  become 
bankrupt,  and  it  will  be  presumed 
that  such  assignee  in  bankruptcy 
had  authority  to  begin  such  action. 
Haas  Ass'n  v.  Luby.  160 

Under  the  common  law,  and  in 
the  absence  of  statutory  provisions, 
where  individuals  make  assignments 
in  trust  for  the  benefit  of  such  of 
their  creditors  as  shall,  after  notice 
of  the  assignment,  and  within  a 
specified  time,  become  parties  there- 
to, creditors  neglecting  or  refusing 
to  present  their  claims  within  the 
time  specified,  can  only  share  in  the 
assets  after  payment  in  full  of  such 
as  have  fulfilled  the  condition. 
Kline,  In  re.  Assignment.  218 

Under  the  common  law  and  In 
the  absence  of  statutory  provisions, 
where  individuals  make  assignments 
in  trust  for  the  benefit  of  such  of 
their  creditors  as  shall  after  notios 
of  the  assignment  and  within  a 
specified  time  become  parties  there- 
to, creditors  have  no  continuing 
equity,  after  their  default  in  not  pre- 
senting their  claims  within  the  time 


prescribed,  notwithstanding  tliat 
they  present  themselves  and  claim 
their  distributive  share  before  the 
assignee  declares  a  dividend.         lb. 

Under  the  Ohio  Statute  regulat- 
ing assignments,  a  creditor's  de- 
fault in  not  presenting  his  claim 
within  six  months  has  the  same 
effect  as  his  default  under  a  deed 
of  assignment  at  common  law.  But 
although  the  claim  is  not  presented 
wiUiin  the  time  prescribed,  it  still 
exists  as  a  valid  debt  against  the 
assignor.  lb. 

Creditors  have  no  continuing 
equity,  after  their  default  in  not  pre- 
senting their  claims  within  the  time 
prescribed, not  withstanding  that  they 
present  themselves  and  claim  their 
distributive  share  before  the  as- 
signee declares  a  dividend.  lb. 

Under  the  12th  section  of  the 
assignment  law,  an  assignor  charged 
with  concealing  assets  which  should 
be  delivered  to  the  assignee,  where 
just  before  the  assignment,  a  sale  of 
all  his  property  was  made  to  J  for 
the  purpose  of  defrauding  his  credi- 
tors, ^111  be  required  to  account  for 
and  pay  over  to  the  assignee  the 
difference  between  the  net  invoice 
of  the  property,  and  his  net  insol- 
vency at  the  time  of  the  assignment 
as  shown  by  the  inventory.  Kline, 
In  re.  220 

Where  a  general  assignment  for 
the  benefit  of  creditors  has  been 
made,  the  probate  court  has  Juris- 
diction to  order  the  payment  of  all 
incumbrances  and  liens  according 
to  priority,  but  it  is  nevertheless 
competent  for  all  parties  in  interest 
to  submit  the  same  question  to  the 
determination  of  the  superior  court 
as  provided  in  the  act  of  April  18, 
1861.  58  0.  L.,  106.  Richmond  v. 
Coblentz.  310 

INSURANCE— 

Where  an  insurance  company 
issues  a  renewal,  and  accepts  the  in- 
debtedness of  the  insured,  the  condi- 
tion of  the  policy  is  thereby  waived, 
and  it  will  be  liable  thereon  for  any 
loss  occurring  during  the  time  of 
such  renewal.  Belville  v.  Ins. 
Co.  32 

Where  K.  secures  an  insurance 
policy  through  O.,  a  broker,  G.  Is  not 
the  agent  of  the  insurance  company 
to  such  an  extent  as  to  charge  tae 
company  with  notice  of  a  fact  known 
to  him.    Kelly  v.  Insurance  Co.    205 

A  court  of  equity  will  not  reform 
an  insurance  policy  for  mistake  iii 
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the  description  of  the  interest  of  the 
plaintiff  in  the  property,  unless  such 
mistake  be  mutual  with  knowledge 
of  the  facts  on  part  of  the  company. 
Kelly  V.  Insurance  Co.  206 

Where  the  plaintiff  falsely 
represents  the  amount  of  goods  on 
hand  and  what  he  was  buying  and 
expecting  to  buy^and  thereby  procure 
a  policy  of  insurance  thereon  from 
an  insurance  company  no  recovery 
can  be  had  upon  such  policy  for  any 
loss  occurring  to  the  stock.  Kish- 
minsky  v.  Miami  Ins.  Co.  214 

INTEREST— 

Where  a  greater  rate  of  interest 
than  is  allowed  by  law  is  included 
in  a  note  which  legally  bears  ten 
per  cent,  the  plaintiff  can  recover 
thereon  but  six  per  cent,  on  the 
amount  loaned  from  the  date  of  the 
note,  and  the  defendant  may  recover 
back  any  surplus  paid  by  way  of 
counterclaim.  Kretzer,  Admr.,  v. 
Beard.  224 

INTERNAL  REVENUE— 

The  law  requiring  a  revenue 
stamp  on  the  petition  or  summons 
in  an  action  is  mandatory  and  such 
stamp  must  be  affixed  to  the  origi- 
nal procesB  in  thp  case;  and  the 
court  will  take  notice  of  a  motion  to 
dismiss  for  such  defect  in  whatever 
sta^e  of  the  proceedings  it  Is  made. 
Cohen  v.  Solomon.  83 

INTERPLEADER— 

Where  suit  is  brought  upon  a 
note  and  mortgage  by  a  person  ap- 
parently the  assignee  of  the  same, 
and  the  original  payee  is  dead,  the 
defendant  is  entitled  to  an  inter- 
pleader under  sec.  43  of  the  code, 
between  such  plaintiff  and  the  exe- 
cutor of  the  payee  and  mortgagee, 
to  determine  the  proper  party  to 
whom  to  pay  the  debt.  Burchard  v. 
Wohlert    et  al.  73 

INTOXICATING  LIQUORS— 

An  action  may  properly  be 
brought  under  section  7  of  the  act 
to  provide  against  the  sale  of  in- 
toxicating liquors,  passed  May  1, 
1854,  and  as  amended  April  18.  1870, 
against  both  the  person  who  illegally 
sells  or  gives  away  intoxicating 
liquors,  and  the  owner  or  lessee  who 
knowingly  permits  such  sale  or 
giving  away,  and  a  petition  asking 
judgment  against  them  both,  is  not 
demurrable  upon  the  ground  that 
there    is    an    improper    joiner    of 


parties      defendant.       Barret       t. 
Swartztraiber  et  al.  23 

The  selling  or  giving  intoxicat- 
ing liquors  which  lays  the  founda- 
tion for  an  action  under  section  7  of 
the  act  to  provide  against  selling  in- 
toxicating liquors,  passed  May  1, 
1854.  as  amended  April  18,  1870,  is 
such  selling  or  giving  away  as  is 
forbidden  by  law.  lb. 

JUDGMENTS— 

Where  a  summons  by  mistake 
states  the  wrong  time  for  answer 
day,  and  judgment  be  taken  by  de- 
fault before  the  time  stated,  but 
after  the  time  fixed  by  law,  such 
ludgment  will  not  be  opened  up  on 
motion  without  an  affidavit  on  part 
of  the  defendant  or  his  counsel 
showing  a  meritorious  defense  to  the 
action  which  he  was  prevented  from 
pleading  by  the  mistake  in  the  sum- 
mons.   Bamberg  v.  Haas.  17 

The  law  creating  the  superior 
court  gave  the  same  force  and  effect 
to  its  judgments  and  decrees  as  to 
those  of  the  court  of  common  pleas. 
Brower  v.  White  et  al.  69 

Where  a  judgment  wac  rendered 
by  a  magistrate  in  June,  1867,  and  a 
transcript  filed  in  the  clerk's  office 
of  the  court  of  common  pleas,  and 
a  levy  made  in  September.  1867,  the 
effect  of  a  judgment  in  the  superior 
court  at  its  October  term  would  be 
to  postpone  the  lien  of  the  magis- 
trnte's  judgment  to  Uie  first  day  of 
the  December  term  of  the  court  of 
common  pleas.  Brower  v.  White,  et 
al.  69 

In  an  action  against  several  de- 
fendants the  court  may  render  judg- 
ment against  one  or  more  of  them, 
leaving  the  action  to  proceed  aga.nst 
the  others  whenever  a  several  judg- 
ment may  be  proper.  But  where  a 
separate  defense  is  made  by  one  of 
the  parties,  which  if  valid  to  one 
would  be  equally  available  to  the 
other,  a  judgment  against  a  surety 
by  default  while  the  action  is  pend- 
ing as  to  the  principal  is  improper 
and  will  be  vacated  on  petition  and 
the  surety  given  an  opportunity  to 
defend.    Butcher  v.  Stoker,  et  al. 

74 

No  judgment  can  be  rendered 
on  a  cross-petition  against  a  code- 
fendant  in  an  action  where  the  claim 
set  up  is  altogether  different  from 
that  set  up  by  the  petition,  without 
the  proper  issue  and  service  of  sum- 
mons thereon.  Fourth  Nat'l  Bank 
V.  Henitz  et  aL  130 
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UDGMBNTS— <:ontinupd  - 

A  Judgment  creditor  of  a  rail- 
road company,  though  he  have  no 
lien»  has  the  right  to  compel  a  sale 
of  the  whole  road  to  satisfy  his 
claim,  there  being  no  property  sub- 
ject to  sale  on  execution,  by  reason 
of  all  its  property  being  covered  by 
mortgage.    Lewton  v.  Railway  Co. 

236 

A  Judgment  against  a  boat  for 
1173,  rendered  by  a  Justice  of  the 
peace  under  the  water  craft  law,  is 
void,  and  the  Justice  issuing  execu- 
tion thereon,  and  the  constable  in 
serving  it  are  Jointly  liable  In 
damages  to  the  purchaser  of  such 
boat  at  constable's  sale.  Neiderman 
v.  Mitchell.  -i6 

Where  a  Judgment  in  such  case 
18  void,  the  rule  of  caveat  emptor 
does  not  apply,  as  under  that  rule 
the  purchaser  is  only  bound  to  look 
to  the  title  of  the  property  purchas- 
ed, and  not  to  the  officer's  authority 
to  sell.  lb. 

It  is  a  settled  rule  in  courts  of 
equity  that  a  decree  must  conform 
not  only  to  the  proof  in  the  case,  but 
albo  to  the  allegations  in  the  plead- 
ings.   Osborn  v.  Ells.  282 

Where  a  party  is  in  default,  a 
judgment  of  non  pros  may  be  prop- 
erly entered  against  him  without  a 
rule  to  plead.    Pike  v.  Bradford. 

295 

Where  no  general  rule  exists  as 
to  the  time  to  file  a  petition  in  appeal 
cases,  the  plaintiff  cannot  be  in  de- 
fault without  special  rule  which 
can  only  be  made  on  motion  after 
reasonable  notice  given,  and  a  Judg- 
ment of  non  proa  without  such 
notice  will  be  irregular,  and  will  be 
set  aside,  on  motion  of  the  plaintiff 
and  his  showing  the  existence  of  a 
valid  cause  of  action.  lb- 

Where  it  is  sought  to  found  a 
Judgment  upon  a  Judgment  renderc^ 
in  another  state,  the  record  mus* 
show  the  amount  the  party  is  entit- 
led to  recover.  It  must  appear  as  a 
debt  due,  and  be  so  clearly  ascer- 
tained as  to  authorize  an  action  for 
the  amount,  and  if  that  amount  Is 
ascertained  no  evidence  can  be  re- 
ceived to  add  to  or  lessen  the  Judg- 
ment   Shafer  et  al.   v.    Marienthal. 

323 

Under  section  524,  of  the  code, 
no  Judgment  of  a  Justice  of  the 
\ivf\rp  (an  h«  reversed  after  the  same 
hns  hovn  paid  and  satisfied.  Sundry 
Creditors  v.  Bank.  398 


JUDICIAL  SALE— 

A  sale  of  premises,  in  a  pro- 
ceeding to  foreclose  a  mortgage, 
where  all  lienholders  are  made 
parties,  each  with  the  right  to  as- 
sert his  lien  and  contest  the  order 
of  priority,  will  not  be  set  aside  on 
the  motion  of  one  of  such  lien- 
holders  who  neglected  to  set  up  his 
lien  in  the  action  and  have  it 
adjudicated.  Brewer  y.  White,  et 
al.  68 

Appraisers  should  be  taken  to 
and  should  examine  every  part  of 
the  premises,  but  where  property  has 
been  three  times  appraised,  and 
four  times  offered  for  sale, 
and  twice  sold,  a  sale  will  not 
be  set  aside  for  alleged  misconduct 
upon  the  part  of  the  appraisers  in 
failing  to  enter  a  small  frame  house, 
of  little  value,  the  character  of 
which  could  be  seen  from  the  inter- 
ior or  because  one  of  the  appraisers 
did  not  go  upon  the  cleared  land. 
Foley  ▼.  Jamison,  et  al.  125 

Under  circumstances  stated, 
where  the  land  was  first  appraised  at 
$52.00  per  acre  and  sold  for  142.00 
per  acre  and  upon  re-appraisal  at 
175.00  was  twice  offered  and  not 
sold,  anu  upon  third  appraisal  at 
S59.00  was  sold  at  140.00  per  acre, 
the  court  cannot  assume  that  ap- 
praisal was  so  Inadequate  as  to  show 
improper  motive  or  feeling  on  the 
part  of  appraisers.  lb. 

The  rule  of  caveat  emptor  ap- 
plies m  all  force  to  all  Judicial  sales, 
and  a  defect  of  title  in  part  or  in 
whole  of  the  property  sold  is  no 
reason  for  setting  aside  a  sale  which 
has  been  fairly  made.  Gilbert  v. 
Armstrong.  149 

The  advertisement  of  the  sale 
of  real  estate  sold  in  foreclosure 
proceedings,  published  in  a  daily 
newspaper  having  a  larger  cir- 
culation throughout  the  city,  but 
smaller  outsiae  the  city  than  the 
weekly,  is  a  sufficient  publication 
under  the  statute,  and  a  sale  made 
in  pursuance  thereof  is  valid. 
Haas  Ass'n  v.  liUsy.  159 

Where  it  does  not  appear  that 
the  parti f)s  who  offer  to  bid  more 
for  the  property,  were  ignorant  of 
the  sale,  or  in  any  way  prevented 
from  bidding,  and  the  additional 
amoaut  they  offer  is  too  small  to 
furnish  a  sufficient  reason  by  itself 
to  set  aside  the  sale,  a  motion  to 
set  aside  will  be  overruled.  lb. 
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Justice  of  the  Peace — Landlord  and  Tenant. 


Where  a  purchaser  at  a  Judicial 
sale  Is  deceived  by  a  Justice  of  the 
peace  and  a  constable,  who  conceal 
from  him  the  facts  that  there  were 
other  claims  against  the  property 
purchased,  and  that  the  proceedings 
are  not  regular  which  they  well 
know;  and  the  purchaser  believes 
that  he  is  buying  the  property  under 
regular  judicial  proceedings,  he  Is 
entitled  to  recover.  But  if  the  pur- 
chaser knows  that  the  proceedings 
are  not  regular;  that  the  Justice  had 
no  jurisdiction  of  the  action,  and  he 
Is  informed  of  the  other  claims 
against  the  property  at  the  time  of 
the  sale,  or  at  any  time  before  the 
money  is  paid  over,  and  yet  buys  the 
property  he  cannot  recover.  Nelder- 
nian  v.  Mitchell.  272 

Where  a  Judgment  against  a 
bopt  rendered  by  a  Justice  of  the 
pcy.ce  under  the  water  craft  law.  Is 
void,  the  rule  of  caveat  emptor  does 
not  apply,  as  under  that  rule  the 
purchaser  is  only  bound  to  look  to 
the  title  of  the  property  purchased, 
and  not  to  the  officer's  authority  to 
sell.  lb. 

The  doctrine  of  caveat  emptor 
applies  to  a  purchase  at  a  Judicial 
sale.    Pond  v.  Emley's  Admrs.      284 

Where  a  Judgment  debtor  was 
authorized  by  the  Judgmentc  red!- 
tors  to  buy  at  sheriff's  sale  property 
of  the  Judgment  debtor  levied  upon 
by  said  sheriff,  which  they  did,  and 
the  judgment  creditors  refused  to 
accept  the  property,  and  the  same 
was  again  sold  for  a  less  sum,  the 
judgment  creditor  is  entitled  to  re- 
cover the  difference  between  the 
price  bid  at  sheriff's  sale  and  the 
amount  the  property  subsequently 
sold  for.    Shepherd  v.  Kneisly. 

329 

A  mortgagor's  interest  in  grow- 
ing crops  do  not  pass  to  the  purchaser 
of  the  premises  at  Judicial  sale  in 
proceedings  to  foreclose  the  mort- 
gage, and  the  owner  of  the  crops 
may  maintain  an  action  against  him 
for  the  conversion  of  them.  Tobias 
v.  Lamme.  407 

JUSTICE  OF  THE  PEACE— 

In  order  to  lay  the  foundation 
for  proceedings  to  amerce  a  Justice 
for  failing  to  pay  over  money  col- 
lected in  his  official  capacity,  proper 
demand  must  first  be  made  at  his 
office  or  residence.  Where  demand 
is  made  of  a  sum  essentially  greater 
than  the  amount  in  the  hands  of  the 
Justice,  no  amercement  can  be  sus- 


tained thereon.    Betson  t.  Groby  ft 
Co.  88 

A  justice  is  not  chargeable  with 
interest  on  money  received  by  him 
in  his  official  capacity,  until  the 
same  has  been  properly  demanded. 

lb. 

Where  money  is  collected  on 
execution  and  delivered  by  the  officer 
to  the  proper  Justice,it  is  his  duty  to 
safely  keep  the  same,  and,  on  de- 
mand, to  pay  to  the  party  entitled, 
his  agent  or  attorney.  lb. 

When  a  Justice  receiving  money 
from  an  officer  enters  satisfaction  on 
his  docket,  and  after  his  .  term  ex- 
pires pays  the  money  over  to  his 
successor,  the  latter  does  not  receive 
such  money  in  his  official  capacity, 
and  is  not  liable  to  amercement  if 
he  neglects  to  pay  the  same  to  the 
party  entitled.  lb. 

In  an  action  before  a  Justice  of 
the  peace  it  is  not  error  for  the 
Justice  to  render  judgment  without 
hearing  any  evidence,  when  the  de- 
fendant is  present  and  neither  re- 
quired evidence  to  be  introduced,  nor 
objected  to  the  rendition  of  the 
Judgment  against  him.  Moyer  v. 
Paff.  268 

Under  the  water  craft  law  a 
justice  of  the  peace  has  no  juris- 
diction of  claims  amounting  to  over 
1100.    Nelderman   v.   Mttchell.     272 

In  an  action  upon  the  bond  of 
a  Justice  of  the  peace  for  failing  to 
pay  over  money  received  directly 
from  judgment  debtors  of  the  plain- 
tiff, the  court  will  not  presume  that 
the  commission  of  the  Justice  was 
only  to  fill  an  unexpired  term  which 
had  elapsed  previous  to  the  payment 
of  the  money  to    him.    Schaller    y. 

Mitchell.  818 

The  reception  of  money  by  a 
magistrate  upon  a  Judgment  ren- 
dered by  him,  is  an  official  act, 
whether  it  came  through  a  consta- 
ble or  directly  from  the  hands  of  the 
debtor.  (b. 

Where  a  Justice  of  the  peace  re- 
ceives money  due  upon  a  Judgment 
rendered  by  him,  directly  from  the 
judgment  debtor,  such  money  comes 
into  his  hands  by  virtue  of  his  com- 
mission, and  his  retention  of  It  is  a 
breach  of  his  official  bond  for  which 
his  sureties  are  liable.  Young  v. 
Mitchell.  448 

LANDLORD  AND  TENANT— 

A  lease  of  the  ground  upon 
which  a  hotel  stands  providing  that 
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LANDLORD  AND  TENANT— Con.— 

during  the  continuance  of  the  first 
twenty  years  $1,000  per  year  payable 
In  Installments  of  $600,  each,  pay- 
able upon  the  Ist  day  of  March  and 
September  respectively,  and  that 
within  thirty  days  preceding  the 
close  of  the  first  term  of  twenty 
years,  the  ground  should  be  revalued 
by  three  disinterested  men  appointed 
as  therein  provided,  who  were  to 
appraise  the  same  at  its  true  value, 
upon  which  the  lessees  agreed  to  pay 
an  annual  rent  equal  to  eight  per 
cent,  of  the  appraised  value  thereof, 
means  the  fee  simple  value  of  the 
land  alone  which  the  appraisers  are 
to  fix.    Brown  v.  Lowe,  el  al.         64 

Where  the  defendant  occupied 
rooms  at  the  invitation  of  another 
who  was  a  tenant  in  the  same,  the 
plaintiff  cannot  maintain  an  action 
against  her  for  use  and  occupation. 
Phtlllps  Trustee  v.  Medlar,  et  al. 

294 

If  the  lessor  under  a  lease  had 
placed  it  out  of  his  power  to  give 
possession  by  previously  leasing  it 
to  a  third  party,  he  would  be  liable, 
but  if  a  prior  tenant  simply  held 
over,  and  so  without  the  fault  of 
either  party,  prevented  the  lessor 
from  giving  possession,  he  would 
not  be  liable.    Stemberger  v.  Lange. 

392 

Where  a  party,  under  a  lease 
void  under  the  statute  of  frauds 
holds  possession  of  the  premises  and 
enjoys  the  benefits  thereof  during 
the  entire  term  stipulated  for  in  the 
lease,  the  owner  of  the  premises  may 
recover  from  him  the  rent  stipulated 
in  the  lease.    Taylor  v.  Nixon.      401 

In  an  action  by  a  landlord  for 
rent  the  tenant  may  recover  by  way 
of  set-ofP  a  claim  for  medical 
services,  ordinary  professsional 
fees,  and  for  services  rendered  in 
getting  a  woman  out  of  plaintiff's 
house  if  he  was  employed  to  render 
such  service.    White  v.  Brown.  *44 

In  an  action  by  a  landlord  for 
rent  the  tenant  can  not  set-ofF  money 
paid  for  painting,  papering,  white- 
washing, repairing,  etc.,  unless  he 
had  such  work  done  at  the  request 
of  the  plaintiff,  or  by  special  agree- 
ment to  allow  on  rent  or  pay  for  It. 

lb. 

In  an  action  by  a  landlord  for 
rent  due  upon  a  written  lease  where 
every  item  of  plaintiff's  claim  is 
admitted,  the  plaintiff  will  be  entit- 
led to  recover  the  full  amount  with 


interest,  unle^is  the  defendant  estab- 
lishes in  full  or  m  part  his  defense 
by  way  of  set*off.  lb. 

LARCENY— 

Larceny  is  the  felonious  taking 
and  carrying  away  the  personal 
nroperty  of  another.    State  v.  Nolan. 

382 

To  constitute  larceny,  it  is  not 
necessary  that  the  perpetrator 
should  actually  have  carried  away 
the  property  and  converted  it  to  his 
own  use.  but  it  is  sufficient  if  he  laid 
hold  of  it  and  removed  it  from  its 
position  with  the  felonious  intention 
of  converting  it  to  his  owa  use;  or 
if  he  was  actually  present  aiding, 
abetting  and  assisting  a  confederate. 

lb. 

LEVY  AND  SEIZURE— 

Personal  property  in  the  posses- 
sion of  the  assignee  of  the  vendor 
under  a  conditional  sale,  may  be 
levied  upon  to  <uitisf  y  an  execution  in 
favor  of  tjie  creditors  of  the  vendee, 
and  upon  the  office  paying  or  tender- 
ing the  balance  due  on  the  contract 
of  sale,  he  has  the  right  of  posses- 
sion of  such  property  and  may  re- 
plevin the  same.  Sage  v.  Slentz.   317 

LIBEL— 

A  letter  written  tc  the  landlord 
of  a  third  person,  charging  the  letter 
with  keeping  a  bawdy  house  per- 
mitting lewd  women  to  resort  there, 
and  harboring  them,  are  sufficient 
to  sustain  an  action  for  libel.  Mc- 
Donald V.  Durst.  249 

LIENS— 

A  person  making  repairs  on  a 
boat  acquires  a  lien  upon  it  tor  the 
repairs  and  may  retain  possession 
thereof  until  the  repairs  are  paid  for, 
unless  by  agreement  between  the 
parties  the  lien  is  waived.  And  an 
agreement  by  the  party  making  the 
repairs  to  give  the  possession  and 
control  ot  the  boat  to  the  other 
party  who  v/as  tjo  pay  for  t>ie  re- 
pairs out  of  tho  earning  of  the  boat, 
is  a  waiver  of  the  liens  and  will  sub- 
ject the  former  to  damages  for  the 
detention  thereof.  Dinsmore  v. 
Bayle.  105 

Where  the  owner  of  real  estate 
conveys  the  same  to  another  for  the 
expressed  consideration  of  a  bond 
for  $2,000  to  secure  the  former's 
support  and  maintenance  during  life, 
no  vendor's  lien  will  attach  after 
absolute  conveyance,  as  the  bo»d  it 
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the  consideration  given  for  the  deed 
and  not  the  support  and  mainten- 
ance.   Foley  V.  Jamison,  et  ai.       126 

A  vendor  has  a  lien  upon  the 
land  sold  for  the  purchase  money 
while  it  remains  In  the  hands  of  the 
purchaser  or  his  assignee  witli  no- 
tice, and  does  not  waive  or  extin- 
guish such  lien  by  taking  a 
mortgage  upon  the  land  sold,  to  se- 
cure such  purchase  money.  Gerber 
V.  Gerken.  142 

MALICE— 

Malice  is  the  bad  disposition  of 
a  corrupt  mind,  which  leads  to  the 
commission  of  mischief  in  disre- 
gard of  social  dutv  and  the  rights  of 
others,  and  the  dictate  of  a  wicked, 
depraved  ana  malignant  heait  and 
consists  of  two  kinds,  expresH  and 
implied.    State  v.  Leslie.  358 

Malice  is  the  dicate  of  a  w^icked 
and  corrupt  heart;  a  wicked  purpose, 
design  or  intention,  ana  evil  purpose 
in  general.    State  v.  Maxwell.      362 

While  malice  may  bo  inferred 
from  the  character  of  the  act  Itself, 
the  character  of  the  act  and  attend- 
ant circumstances  may  rebut  the 
presumption  of  malice.  lb. 

Malice  is  an  evil  design,  the  in- 
fluence of  a  wicked,  depraved, 
malignant  heart,  regardless  of  social 
duty,  and  fatally  bent  on  mischief. 

lb. 

MALICIOUS  PROSECUTION— 

In  an  action  for  damages  for 
malicious  prosecution,  there  must 
be  malice  as  well  as  want  of  probable 
cause,  but  where  want  of  probable 
cause  is  shown  malice  may  be  re- 
ferred, but  if  malice  alone  is  proven, 
want  of  probable  cause  cannot  be  in- 
ferred.    Scheu  V.  Stahl.  319 

If,  in  an  action  for  malicious 
prosecution  no  real  ground  for  the 
prosecution  existed,  yet  if  the  de- 
fendant had  such  information  as 
afforded  him  in  a  probable  cause  for 
the  prosecution,  and  induced  him  In 
good  faith  to  believe  the  charge  true, 
he  would  not  be  liable.  Slusser  v. 
Sullivan.  336 

In  an  action  for  malicious  prose- 
cution, to  establish  a  claim  for  dam- 
ages, the  plaintii;  must  show  that 
the  prosecution  was  both  malicious 
and  without  probable  cause.  lb. 

MANDAMUS— 

Where  council  wrongfully  re- 
fuses to  accept  and  approve  bonds  of 


officers  duly  appointed  ic  may  be 
compelled  by  mandamus  to  accept 
and  apprcvo  such  bonds.  O'Connell 
V.  Boyle.  280 

MANSLA  UGI-ITER— 

See  Also  HoMicmE. 

Manslaughter  Is  the  unlawful 
killing  of  another  without  malice, 
either  upon  a  sudden  quarrel,  or 
uniiitentionally  while  the  slayer  la 
in  the  commission  of  some  unlawful 
act.    State  y.  Ganvey.  349 

MASTER  COMMISSIONER— 

A  master's  office  is  a  branch  of 
the  court,  and  his  services  In  the  ad- 
ministration of  Justice  are  indispen- 
sable, and  when  the  len^h  of  time 
spent  by  a  master  is  disputed.  It 
must  be  shown  affirmatively  by 
affidavit  Baldwin,  Billings  ft 
MitcheU  v.  Rahn.  13 

Where  the  length  of  time  spent 
by  a  master  is  disputed,  and  it  is 
not  affirmatively  shown  by  affidavit, 
the  court  will  ascertain  from  the 
testimony  reduced  to  writing  by  the 
master,  within  what  time  the  work 
might  have  been  accomplished,  had 
the  parties  addressed  themselves  to 
the  work  assiduously  and  fairly 
from  beginning  until  it  was  com- 
pleted, and  allow  such  compensation 
as  would  be  reasonable  for  such 
services  of  a  person  having  the  ex- 
perience and  abality  possessed  by 
the  master  in  the  case.  lb. 

A  master  commissioner  acts 
simply  and  solely  for  the  conven- 
ience and  information  of  the  court, 
and  his  report,  unlike  the  decisions 
of  the  referee  under  the  code,  has  no 
force  until  confirmed;  and  he  should 
solve  all  boubts  as  to  the  admissibll* 
ity  of  testimony  in  favor  of  the 
party  urging  its  introduction. 
Browen  v.  Lowe,  et  al.  64 

MASTER  AND  SERVANT— 

Where  an  injury  was  occasioned 
by  natural  or  other  cause  which 
reasonable  foresight  and  care  could 
not  have  provided  against,  the  plain- 
tiff cannot  recover  as  he  assumes  the 
ordinary  hazards  attending  his  em- 
ployment   Parrigan  v.  Railroad  Co. 

166 

MECHANICS'  LIENS— 

Where  the  plaintiff  made  a  con- 
tract with  K.  to  build  a  business 
house  on  a  certain  lot,  while  at  the 
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MECHANICS'  LIEN— Continued- 
time  of  the  making,  and  during  the 
performaDce  of  the  contract  said  K. 
falsely  and  fraudulently  represented 
the  property  was  his,  anf2  so  induced 
plaintiff  to  build  the  house,  with  the 
full  knowledge  and  consent  of  his 
wife  who  was  the  owner  of  the  lot, 
and  who  witnessed  the  furnishing 
of  material  and  labor,  and  made  no 
objection  thereto,  but  approved  of 
the  same,  at  times  giving  directions 
as  to  the  manner  of  construction  and 
has  ever  since  its  completion  been  in 
the  enjoyment  and  possession  there- 
of, plaintiff  may  maintain  an  action 
against  the  wife  for  judgment  and 
for  sale  of  the  premises  to  satisfy 
a  mechanic's  lien  taken  thereof. 
Slentz  V.  Kasminsky  et  al.  336 

MERGER— 

The  question  of  merger  is  al- 
ways an  open  one  to  be  determined 
by  the  object  and  purpose  of  the 
parties,  and  sometimes  solely  by  the 
interest  of  the  grantee;  and  a  court 
will  rarely,  if  ever,  hold  the  minor 
estate  merged  where  it  woula  be  in- 
equitable.   Foley  v.  Jamison,  et  al. 

123 

Where  the  owner  and  holder  of  a 
mortgage  on  real  property  subse- 
quently acquires  the  fee  simple  title 
to  the  same,  the  lien  of  the  mort- 
gage will  be  merged  in  the  fee  sim- 
ple estate,  unless  some  intention  to 
the  contrary  be  shown.  Foley  v. 
Jamison  &  Hathaway.  128 

MISTAKE— 

Where  defendant  leased  from  S. 
premises  owned  by  the  W.  B.  Print- 
ing Company,  but  by  mistake  of  the 
conveyancer,  the  lease  was  so 
drawn  as  to  make  S.  tho 
lessor,  instead  of  the  company,  with- 
out tho  knowledge  of  such  mistake 
on  the  part  of  the  defendant  until 
after  suit  was  commenced,  a  court  of 
equity  will  relieve  against  such 
mistake  whether  it  be  at  the  in- 
stance of  the  plaintiff  or  defendant. 
Shuey  v.  Welty.  330 

MITTJMUS— 

A  mittimus  issued  in  a  peace 
proceeding,  which  fails  to  state  be- 
fore what  court  the  prisoner  is  to 
.;pr»ear,  or  the  amount  of  bail  re- 
quired to  bo  ijtven,  is  fatally 
rlcf active.     Mayljaugh,  ex  parte. 

257 


MORTOAGBS— 

Where  B.,  by  written  contract^ 
bound  himself,  nis  heirs,  and  legal 
representatives,  to  completely  sup- 
poil  and  maintain  the  plaintiff  and 
her  husband  during  their  lives,  and 
to  secure  the  performance  of  the, 
obligation,  said  B.  executed  a  mort- 
gage to  the  plaintiff  and  her  hus- 
band, on  the  premises  conveyed  to 
B.  in  consideration  of  such  contract^ 
and  afterwards  a  new  contract  was 
entered  into  between  B.  and  plain- 
tiff's husband  which  cancelled  and 
annulled  the  former  obligation,  and 
the  same  property  reconveyed  to  the 
husband,  and  all  the  obligations  of 
the  new  contract  fully  performed  by 
B.  with  the  full  knowledge  of  the 
plaintiff,  who  continued  to  hold  the 
property  by  leasing  the  S8.me  after 
her  husband's  death,  she  will  be  pre- 
sumed to  have  approved  and  ratified 
the  new  contract,  and  she  cannot 
therefore  recover  under  the  mort- 
gage.   Barkman  y.  Kiser,  Exr.      21 

Where  one  of  the  sureties  on  a 
note  takes  mortgage  from  the  prin- 
cipal to  idemnify  him  against 
divert  claims  on  which  he  was  se- 
curity for  the  principal,  including 
the  note  sued  on,  the  plaintiff  will 
not  be  ordered  substituted  to  the 
rights  of  such  surety  in  such  mort- 
gage, in  an  action  against  all  the 
parties  on  such  note.  Brenner  v. 
Tate.  58 

Inaccuracies  in  the  description 
of  a  debt  will  not  affect  the  lien  of  a 
mortgage  given  to  secure  it,  if  the 
debt  is  clearly  identified  as  the  one 
Intended  to  be  secured.  Lyons  v. 
Miller.  244 

A  mortgage  containing  a  misde- 
scription of  a  note  secured  thereby, 
may  be  corrected,  and  the  assignee 
of  the  mortgagor  compelled  to  pay 
the  amount  thereof.  Tate's  Assignee 
V,  Tate.  400 

MUNICIPAL  CORPORATIONS— 

Where  ■  a  person  uses  due 
diligence  in  giving  notice  to  the 
directors  of  a  city  infirmary,  of  the 
condition  or  a  smallpox  patient  hav- 
ing a  legal  settlement  in  the  city, 
and  in  tho  house  of  the  former,  who 
is  in  a  condition  requiring  public 
support  and  assistance,  and  request- 
ing the  directors  to  remove  and  take 
charge  of  him  at  the  expense  of  the 
city,  he  is  entitled  to  recover  from 
the  city  for  the  maintenance  of  Uie 
ppt'out  and  the  reasonable  services 
of  himself  and  his  family  In  caring 
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for  the  patient  not  only  for  the  time 
after  such  notice  was  gfyen,  but  for 
that  which  had  previously  elapsed. 
Breisford  ▼.  Dayton  (City).  55 

While  a  city  has  the  right  to  dig 
a  water  works  trench,  yet,  in  so  do- 
ing it  is  bound  to  take  such  pre- 
cautions against  accidents  as  would 
have  been  taken  by  a  person  of 
ordinary  discretion,  diligence  and 
conscience,  bearing  all  the  risk. 
Clemens    et   al.   v.    Dayton    (City). 

7ft 

It  is  the  duty  of  a  city  to  keep 
its  streets  in  repair,  and  on  failure 
to  do  so,  any  one  injured  thereby, 
without  negligence  on  his  part,  may 
recover  damages.    Kleiser  v.  Dayton. 

215 

A  proceeding  by  a  municipality 
to  extend  a  street  across  a  person's 
land  is  statutory,  and  in  such  pro- 
ceeding the  powers  of  the  court  are 
limited  merely  to  empaneling  a  jury 
who  are  to  assess  the  value  of  the 
property  and  the  damages  to  the 
owner,  and  to  make  such  orders  aa 
are  provided  for.  L.  M.  ft  C.  &  X. 
Ry.  Co.  V.  Dayton.  238 

A  city  is  not  liable  for  damages 
caused  by  such  unprecedented  rains 
as  would  not  be  provided  for  by  the 
foresight  of  man,  and  as  could  not  be 
expected  in  the  usual  course  of 
events.    Mourize  v.  Dayton  (CUty). 

266 

To  warrant  a  recovery  of  dam- 
ages against  a  city,  it  must  appear 
that  the  whole  damages  resulted 
without  the  fault  of  the  plaintiff, 
and  whe»'e  ev.v  portion  of  tlio  dam- 
ages occurred  from  the  least  fault 
of  his,  he  cannot  recover.  lb. 

The  right  of  the  city  council  to 
establish  grades  does  not  give  the 
right  to  interrupt  the  natural  flow 
of  water  to  the  injury  of  property 
thereby.  lb. 

Where  notice  is  given  of  dam- 
ugQs  Trom  the  overflow  o*  >vater,  it 
is  the  duty  of  the  city  council  to  as- 
certain the  cause  of  the  overflow. 

lb. 

Before  an  action  can  be  main- 
tained against  a  city  for  damages 
resulting  from  an  improvement, 
notice  of  the  claim  must  be  given  to 
the  city  council.  lb. 

Where  the  owner  of  a  iot  in  a 
city  makes  improvements  upon  a 
street  accepted  as  a  highway  and 
belonging  to  the  city  the  grade  of 
which  has  not  been  established,  and 
sustains  damages  resulting  from  the 
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subsequent  grading  of  the  street,  ho 
may  recover  for  such  injury  if  ho 
used  reasonable  cure  8U<1  Judgment 
in  making  Improvements,  with  a 
view  to  a  reasonable  and  proper 
grade.    Rost  v.  Dayton  (City).    314 


If  the  grade  subsequently 
tablished  is  not  unreasonable  and 
improper  in  reference  to  the  circum- 
stances existing  when  the  improve- 
ments were  made,  there  is  no 
liability  on  the  part  of  the  city  for 
injury  to  such  improvements.  Hut 
if  the  circumstances  are  changed  by 
the  diversion  of  water  from  its 
natural  course  or  flow,  by  the  im- 
provement of  other  streets  In  other 
parts  of  the  city,  or  by  improve- 
ments for  the  general  beneflt  or  the 
benefit  of  any  portion  of  the  city 
which  could  not  have  been  reason- 
ably anticipated,  the  city  will  be 
liable  for  Injury  resulting  from  a 
grade  established  with  reference  to 
such  changed  circumstances,  al- 
though the  same  may  be  reasonable 
and  proper  with  reference  thereto. 

lb. 

NEGLIGENCE— 

Where  the  negligence  of  the 
owner  of  property,  destroyed  by  a 
railroad  company,  was  the  remote 
and  not  the  proximate  cause,  such 
owner  may  recover  therefor.  Bel- 
den  V.  Railway  Co.  29 

Where  the  plaintiff's  want  of 
ordinary  care  contributed  approxi- 
mately to  the  accident,  the  resulting 
injury  must  be  borne  by  her,  even 
though  the  city  was  guilty  of  negli- 
gence in  allowing  the  danger  to  ex- 
ist. Clemens  et  al.  v.  Dayton  (City). 

76 

A  railroad  company  is  liable  for 
injuries  occasioned  by  the  neglect  or 
carelessness  of  any  of  its  servants 
or  employees,  and  passengers  or 
other  persons  not  in  the  employ  of 
the  company  may  recover  for  such 
injuries.    Harrigan  v.  Railroad  Co. 

164 

A  railroad  company  will  not  be 
liable  for  injuries  caused  by  the  neg- 
ligence of  a  fellow  servant,  unless 
such  fellow  .servant  is  placed  in 
authority  over  another  with  the 
power  to  direct  and  control  his 
actions.    Harrigan  v.  Railroad  Co. 

164 

That  tne  conductor  of  a  gravel 
train  was  running  the  train  at  a 
greater  rate  of  speed  than  the  rules 
allowed  is  not  conclusive    of    ueg- 
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ligence,  if  such  increased  speed  was 
prudent  and  safe.  Harrigan  v.  Rail- 
road Co.  164 

Where  a  gravel  train  was  about 
eight  miles  from  the  place  where  it 
must  be  switched  off  to  allow  the 
express  train  from  the  south,  and 
that  from  the  north  to  pass,  and 
had  but  thirty-seven  minutes  in 
which  to  reach  that  point,  which  was 
not  sufficient,  making  no  allowance 
for  delay  in  starting,  getting  up 
speed  or  for  loss  of  time  in  checking 
up,  stopping  and  switching  of  such 
heavily  loaded  train,  it  would  be 
negligence  in  the  engineer  and  con- 
ductor to  start  the  gravel  train  un- 
der such  circumstances,  which 
would  require  them  to  violate  the 
rules  of  the  company  made  for  their 
guidance.    Harrigan  v.  Railroad  Co. 

166 

Where  plaintiff  is  aware  of 
the  condition  of  the  streets,  he  is 
bound  to  avoid  the  danger  and  take 
the  safest  route;  and  it  will  be  neg- 
ligence on  his  part  to  do  otherwise. 
But  where  he  knew  the  dangerous 
condition  of  a  street  two  weeks  be- 
fore the  accident,  he  would  not  there- 
by be  charged  with  knowledge  of  its 
condition  on  the  day  of  the  accident. 
Kleiser  v.  Dayton.  215 

If  there  be  negligence  on  the 
part  of  the  plaintiff,  yet,  if  at  the 
time  when  the  injury  was  commit- 
ted, It  might  have  been  avoided  by 
defendant,  in  the  exercise  of  reason- 
able care  and  prudence,  an  action 
will  lie  for  the  injury.  Miller  v. 
Railroad  Co.  262 

When  the  negligence  of  the  de- 
fendant is  proximate  and  that  of  the 
plaintiff  remote,  the  action  can 
well  be  sustained,  although  the 
plaintiff  is  not  entirely  without 
fault.    Miller  v.   Railroad   Co.     262 

To  entitle  the  plaintiff  to  recover 
he  must  show  that  he  was  free  from 
negligence  which  proximately  caus- 
ed the  injury,  and  that  defendant 
was  guilty  of  the  negligence  which 
caused  the  injury.  Restler  v.  Rail- 
road Co.  300 

If  the  negligence  of  the  plaintiff 
was  remote  to  the  cause  of  the  in- 
jury, it  would  not  preclude  a  re- 
covery if  the  defendant,  by  the  ex- 
ercise of  ordinary  care  and  skill 
could  have  prevented  the  injury. 
Restler  v.  Railroad  Co.  300 

Ik  an  action  against  a  railroad 
comoany  for  damages  far  the  kill- 


ing of  cattle,  if  both  parties  wers 
virtually  guilty  of  negligence,  the 
plaintiff  in  the  handling  of  his  cattle 
and  the  defendant  in  the  manage- 
ment of  its  train,  and  each 
proximately  contributed  to  the  in- 
jury complained  of,  the  plaintiff 
cannot  recover.  Restler  v.  Railroad 
Co.  300 

In  an  action  for  damages  for  in- 
juries caused  by  the  accidental  shoot- 
ing and  wounding  of  the  plaintiff,  it 
the  gun  was  discharged  by  the  de- 
fendant through  his  carelessness 
and  negligence  whereby  the  plaintiff 
was  injured,  the  latter  may  recover 
for  such  injury,  unless  nis  own 
carelessness  and  negligence  con- 
tributed materially,  to  the  accident 
Wilhelm  v.  Sandham.  434 

Where  there  is  a  pond  of  water, 
whether  created  by  defendants  or 
not,  known  to  the  agents  of  the 
company  to  exist,  and  to  be 
frequented  by  cattle  near  the  road, 
the  defendants  are  bound  to  the 
observance  of  ordinary  care  with 
reference  to  and  in  view  of  such 
circumstances,  and  will  be  liable  for 
a  want  of  ordinary  care.  Zeitler  v. 
Railroad  Co.  447 

In  an  action  against  a  railroad 
company  for  the  negligent  killing 
of  a  cow,  if  the  defendants  were 
violating  the  laws  relating  to  tue 
Sabbath,  or  the  ordinance  of  the  city 
regulating  the  speed  of  trains,  they 
are  liable  for  the  penalties  in  such 
cases  provided,  but  their  civil 
liability  for  injuries  to  stock  is  not 
thereby  affected.  lb. 

NEW  TRIAl^— 

A  new  trial  will  not  be  granted 
on  the  ground  of  surprise,  where  a 
witness  is  seized  with  sudden  illness 
while  in  attendance  upon  the  trial, 
and  without  the  knowledge  or  con- 
sent of  the  plaintiff  absented  him- 
self and  returned  home,  where  he 
was  confined  to  bed  wholly  unable 
to  appear  and  testify  as  a  witness 
in  the  case;  the  correct  practice  in 
such  case  is  to  make  known  the 
facts  and  apply  for  a  continuance  of 
the  case.    Horner  v.  Bussard.        181 

OFFICERS— 

Persons  appointed  to  a  municf* 
pal  office  by  lawful  authority  can 
claim  no  right  to  exercise  the  duties 
thereof  until  their  bonds  have  been 
approved  by  the  council.  O'Connell 
v.  Boyle.  2S0 
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An  officer  appointed  under  an 
ordinance  enacted  under  a  section 
of  a  statute,  authorizing  a  city  to 
create  by  ordinance  an  office,  which 
section  was  amended  and  repealed, 
without  any  savlnR  as  to  the  officers 
therein,  who  continues  to  exercise 
the  duties  of  such  office  after  the 
date  of  such  amendment  and  re- 
peal of  the  statute,  is  neither  a  de 
jure  or  de  facto  officer,  and  is  guilty 
of  usurpation  of  office.  State  v. 
Kreldler.  354 

Under  a  charge  against  police- 
men for  oppression  in  office,  some- 
thing more  is  required  than  merely 
acting  without  authority,  or  be- 
yond authority,  or  an  honest  mis- 
take, but  some  improper,  wicked  and 
corrupt  motive  is  one  of  the  ele- 
ments of  the  oftense.  State  v. 
Thomas.  389 

ORDER— 

A  delivery  of  a  signed  instru- 
ment in  the  form  of  an  order  for  a 
certain  number  of  wine  plants,  will 
be  presumed  to  be  absolute.  But  if 
the  delivery  be  conditional,  and  the 
party  bound  by  it  did  not  assent  to 
an  absolute  delivery  it  is  not  bind- 
ing.   Sprague  A  Co.  v.  Eby.  842 

Cutting  and  setting  apart  wine 
plants,  the  subject  of  an  instrument 
in  the  form  of  an  order,  by  one  of 
the  parties  thereto,  is  an  acceptance 
of  the  order.  lb. 

An  instrument  in  the  form  of  an 
order  is  not  binding  upon  either 
party  until  accepted.  lb. 

PARENT  AND  CHILD— 

Authority  to  furnish  goods  to  a 
person's  child  may  be  express  or  im- 
plied from  such  acts  upon  his  part 
as  would  Justify  the  plaintiffs  in  the 
belief  and  understanding  that  they 
were  authorized  by  him  to  furnish 
his  daughters  goods  upon  his  ac- 
count   VanDoren  v.  Eby.  411 

If  there  was  no  express  or  im- 
plied authority  to  furnish  goods  to 
a  person's  child  upon  his  account,  a 
subsequent  promise  to  pay  the  bill 
would  not  bind  defendant,  it  being 
without  consideration.  But  an  ad- 
mission of  the  correctness  of  the  bill 
and  a  promise  to  pay  it  may  be  con- 
sidered as  evidence  of  such  author- 
ity, lb. 

The  father  is  under  no  legal  ob- 
ligation to  furnish  support  and 
maintenance  to  his  daughters  who 
have  reached  their  majority  and  will 
not  be  bound  on  account  of  goods, 


necessaries  or  otherwise  purchased 
by  them  for  their  own  use  unless 
such  purchase  was  authorized  by 
him.  lb. 

PARTIES— 

In  an  action  by  a  wife  for  the 
earnings  of  a  minor  child,  the  hus- 
band must  be  made  a  party  defend- 
ant, as  he  is  entitled  to  the  earn- 
ings of  his  child,  except  in  the  cases 
mentioned  in  the  statute.  Ingersoll 
▼.  Green.  195 

in  such  action  to  contest  a  will, 
the  defendant  may  make  new  parties 
by  amendment,  and  have  them 
brought  in  by  process — ^but  the  ac- 
tion as  to  such  new  parties  will  only 
be  deemed  to  have  been  commenced 
at  the  time  they  were  thus  brought 
In.and  if  that  be  more  than-  two  years 
from  the  probate  of  the  will,  the  ac- 
tion as  to  all  will  be  barred.  Brad- 
ford V.  Bradford.  50 

Under  the  present  practice  the 
holder  of  choses  in  action  sues  in  his 
own  name  upon  his  own  title,  in  the 
same  manner  as  the  payee  would 
without  any  transfer,  and  there  is 
no  longer  an  equitable  as  distin- 
guished from  a  legal  title  in  such 
cases.  Swander's  Admr.  y.  Swander. 

399 

PARTITION— 

In  proceedings  for  partition, 
counsel  fees  will  not  be  allowed  as 
part  of  the  costs  and  expenses  to 
counsel  for  services  rendered  in  an 
unsuccessful  resistance  of  the  appli- 
cation.   Phillips  V.  Lowe.  292 

Where  one  purchases  the  un- 
divided interest  of  a  tenant  in  com- 
mon in  real  estate,  he  stands  in  the 
same  relation  to  the  other  tenants  in 
common,  in  reference  to  the  im- 
provements, as  the  former  owner, 
and  under  the  well  settled  principle 
in  equity,  the  part  improved  by  a 
tenant  at  his  own  expense,  upon 
partition,  will  be  set  off  to  him,  if 
practicable;  and  If  the  premises  are 
sold,  then  the  tenants  making  the 
improvements  is  entitled  to  pay  for 
the  same.    Grahm  v.  Smith.        149 

A  party  defendant  in  a  partition 
proceeding,  who,  by  answer,  con- 
sents to  partition,  and  the  premises 
are  sold  therein,  will  be  bound  by 
the  record,  and  cannot  impeach  by  a 
parol  agreement  and  recover  an  in- 
Cerest  in  the  land.    Hole  v.  Ewing. 

180 
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PARTNBRSmP— 

If  one  represent  himself,  or  hold 
himself  out  as  a  partner  of  another, 
by  words  or  acts,  and  so  leads  the 
plaintiff  to  believe  that  he  was  a 
partner,  and  the  plaintiff  acted  upon 
that  belief  and  delivered  goods  to  be 
shipped  by  them,  he  is  liable  as  a 
partner  to  the  same  extent  as  the 
other  who  is  the  ostensibe  party 
in  the  transaction,  although  as  be- 
tween themselves  he  may  not  have 
been  a  partner,  and  may  have  had 
no  interest  with  the  other  in  the 
transaction.  Brelsford  ▼.  Loree, 
et  al.  57 

In  an  action  to  settle  partner- 
ship accounts  between  the  partners, 
the  court  can  only  decree  concerning 
the  unsettled  partnership  account, 
and  cannot  allow  plaint  1  for  money 
loaned  defendant  in  transactions 
entirely  distinct  therefrom.  Osbom 
V.  Ells.  282 

One  partner  has  the  power  to 
bind  the  other  by  any  contract  with- 
in scope  of  the  partnership  business, 
unless  such  power  is  limited  by  the 
agreement  of  partnership,  and  such 
limitation  is  known  to  the  party 
dealing  with  the  Arm.  Mitchell  ▼. 
Stickle.  264 

But  where  it  is  shown  that  A. 
was  engaged  in  the  purchase  of  to- 
bacco on  his  own  individual  account, 
and  also  in  connection  with  other 
person  than  W.,  it  must  be  shown 
that  the  tobacco  in  controversy  was 
purchased  on  account  of  W.  and  A. 
to  hold  W.  liable  therefor.  Mechan  y. 
Weller  &  Anderson.  257 

Where  tobacco  is  sold  to  de- 
fendant A.  alone,  and  upon  his  indi- 
vidual credit,  and  W.  is  afterwards 
discovered  to  have  been  a  partner 
with  A.,  he  is  equally  liable  with  the 
latter.  Mechan  v.  Weller  ft  Ander- 
son. 257 

Where  parties  so  act  as  to  deceive 
another  to  his  injury,  by  leading 
him  to  believe  that  they  are  part- 
ners, in  order  to  recover,  the  party 
deceived  must  not  only  show  that 
the  others  held  themselves  out  as 
partners  but  also  that  he  acted  upon 
the  belief  that  they  were  partners. 
Johnson,  Admr.  v.  Bank.  198 

Admissions  and  statements  of 
parties  that  they  are  partners,  does 
not  make  them  partners,  unless  they 
are  so  in  a  legal  sense,  but  parties 
may  by  their  acts  and  conduct  be  li- 
able as  partners  without  being  ac- 
tually such.  lb. 


Where  parties  contribute  pro- 
duce from  their  several  farms,  to  ac- 
cumulate for  the  purpose  of  selling 
it  to  pay  off  the  indebtedness  on  one 
of  the  farms,  this  does  not  consti- 
tute a  partnership.  lb. 

If  a  partner  borrow  money  for 
the  use  of  the  partnership,  the  part- 
ners are  liable.  lb. 

Where  there  is  a  partnership, 
the  partner  who  contracts  in  the 
partnership  business  has  the  right 
to  use  the  firm  name,  or,  if  author- 
ized to  do  so,  the  individual  names 
of  the  partners.  lb. 

Where  parties  are  engaged  in 
the  cultivation  of  land  for  their  mu- 
tual benefit  and  in  selling  and  buy- 
'  ing  wood  and  other  produce,  that 
constitutes  a  partnership.  lb. 

A  note  glyen  by  one  of  the  part- 
ners of  a  firm,  in  the  name  of  the 
partnership,  for  a  matter  beyond  the 
scope  of  the  partnership,  is  not  bind- 
ing on  the  other  partner,  and  there 
can  not  be  a  recovery  against  him 
thereon.    Cramer  y.  Kepler  et  al. 

88 
PAYMENT— 

When  real  estate  was  placed 
with  an  agent  for  sale  at  an  agreed 
commission  and  such  agent  placed  it 
with  another  agent,  agreeing  to  pay 
him  a  half  of  such  commission  if  he 
sold  it;  upon  the  sale  of  the  property 
by  the  second  agent,  payment  to  him 
by  the  owner  of  the  property  of  his 
half  commission  under  his  contract 
with  the  first  agent^  is  a  payment 
thereof  to  the  first  agent.  Clark  v. 
White.  106 

Payments  made  by  the  treasurer 
of  a  fraternal  society  in  his  last 
term,  out  of  money  in  his  hands  pre- 
viously, or  which  came  to  him  as 
proper  payments  into  the  treasury, 
for  a  previous  term,  are  applicable 
to  his  indebtedness  for  such  previous 
term,  but  current  payments  of  his 
last  term  are  applicable  against  the 
current  receipts  of  the  same  term. 
Trustees  v.  Linksweiler.  408 

PLEADINGS— 

When  two  defenses  in  an  answer 
are  practically  the  same,  one  will 
on  motion  be  stricken  out  Ach  v. 
Darst's  Admr.  1 

In  an  action  upon  an  account, 
an  amended  petition  where  the 
amendment  does  not  change  the 
statement  of  the  facts  and  the  same 
petition  is  refiled,  with  a  part  strick- 
en out  will  not  be  stricken  from  tlie 
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flies,  the  yerificatlon  of  the  same  pe- 
tition being  sufScient  Ballou 
BroB.  V.  Fox.  16 

A  yeriflcation  to  a  petition  by 
an  agent,  which  does  not  aver  that 
the  plaintiffs  are  non-residents,  and 
that  the  facts  stated  are  within  the 
personal  knowledge  of  the  agent  is 
insufficient  Ballou  Bros.  v.  Fay  ft 
McGetchin.  16 

Where  the  language  of  the  peti- 
tion admits  of  two  different  con- 
structions, the  court  upon  demurrer, 
will  adopt  that  one  which  tends  to 
support  the  pleading.  Barret  v. 
Swartztrauber.  23 

Corporations  act  through  and  by 
their  agents  and  employees,  the 
carelessness  of  an  agent  or  employee 
is  the  carelessness  of  the  corpora- 
tion; the  averments  in  an  answer, 
therefore,  in  such  action,  that  the 
mare  was  hit  by  the  locomotive, 
without  any  fault  or  careslessness  of 
the  employees  of  the  defendants,  and 
that  the  killing  of  the  mare  was  ac- 
cidental and  unavoidable,  is  a  sub- 
stantial denial  of  any  negligence  on 
the  part  of  the  defendants.  Belden 
V.  Railway  Co.  et  al.  26 

In  an  action  against  a  railroad 
company  for  damages  for  killing  a 
mare,  the  defendant  may  plead  by 
way  of  counterclaim  the  negligence 
of  the  plaintiff  in  turning  the  mare 
into  an  open  field  where  it  went  up- 
on the  tvack  and  obstructed  it  and 
delayed  the  train  to  its  damage 
without  averring  facts  to  show  that 
it  had  complied  with  the  statute  in 
regard  to  fencing  its  track.  lb. 

It  is  a  well  settled  rule  in  plead- 
ing, that  there  must  be  a  direct  aver- 
ment of  the  main  fact  of  knowledge 
or  notice,  and  it  is  not  sufficient  to 
set  out  several  facts  from  which  the 
main  fact  might  be  inferred  except 
where  the  several  facts  or  one  of 
them  constitute  a  presumption  in 
law  of  that  main  fact.  Bradford  v. 
Anderson  et  al.  45 

In  an  action  against  a  partner- 
ship upon  a  promissory  note  signed  in 
its  firm  name,  nn  answer  by  S,  one  of 
the  members  of  the  firm,  averring  in 
substance  the  purposes  for  which 
said  firm  was  formed ;  that  said  firm 
engaged  in  no  outside  speculation; 
but  confined  itself  strictly  to  the  pur- 
pose for  which  it  was  formed;  that 
having  sufficient  means  for  the  lim- 
ited purposes  of  their  business,  the 
firm  asked  no  loans  and  borrowed  no 
money;  all  of  which  facts  were  well 
known  to  the  plaintiff  at  the  time  he 


took  said  note;  that  said  note  was 
not  given  in  the  ordinary  or  regular 
course  of  their  partnership  business, 
nor  for  partnership  purposes;  nor 
was  the  money  received  thereon  used 
in  or  for  the  firm,  but  said  note  was 
given  by  defendant  J.  C.  S.  wrong- 
fully, and  without  the  authority, 
consent  or  knowledge  of  S.  and  for 
the  individual  purposes  of  J.  C.  S. 
himself,  by  whom  also  the  money 
received  thereon  was  nsed.  is  suf- 
ficiently definite  and  certain.        lb. 

In  an  action  to  contest  a  will,  a 
defendant  may  file  an  answer  and 
cross-petition  containing  a  mere  re- 
petition of  the  facts  alleged  in  the 
petition  without  denying  any  part 
of  it  and  be  entitled,  upon  dismissal 
of  the  petition  by  the  plaintiff  to 
have  the  Issues  tried  upon  such 
cross-petition.  Bradford  v.  Brad- 
ford. 50 

A  petition  upon  a  contract  of 
dissolution  of  a  partnership,  which 
contains  a  number  of  stipulations  to 
l>e  performed,  which  the  petition 
states  the*  defendant  refused  to  per- 
form, and  asks  a  money  judgment 
for  the  gross  amount  involved  in 
such  stipulations,  states  but  a  single 
cause  of  action,  the  breach  of  the 
contract  of  dissolution,  and  is  not 
subject  to  the  motion  to  separately 
state  and  number  causes  of  action. 
Brinkle  v.  Sacksteder.  62 

A  motion  being  made  to  strike 
out  a  petition  because  it  did  not  con- 
tain the  name  of  the  county,  nor  the 
name  of  the  court  in  which  the  ac- 
tion was  brought,  it  was  held  that 
thte  words  "Montgomery  superior 
court"  was  substantially  a  sufficient 
compliance  with  the  code.  Brunner 
V.  Tate.  72 

Under  section  111  of  the  code, 
the  jurat  of  the  officer,  before  whom 
the  verification  to  a  pleading  is 
made,  must  certify  "that  it  was 
sworn  to  before  him,  and  signed  in 
his  presence;"  and  a  certificate  sim- 
ply stating  that  it  was  "Sworn  to  by 
P.  P.  liowe,  this  30th  day  of  Decem- 
ber. 1865"  is  defective.  Cohen  v. 
Solomon.  83 

A  petition  brought  by  a  married 
woman,  l)v  her  next  friend,  without 
averring  that  she  is  a  married  wo- 
man, is  defective:  but  it  may  be 
amended.     Comly  v.  Newcom.        84 

In  a  proceeding  in  equity  to  par- 
tition real  estate,  against  the  ten- 
ants in  cr.mmon  and  all  lienholden, 
a  petition  setting  up  such  interests 
of  the  tenants  in  common,  and  liens 
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arising  from  defectlye  tax  titles, 
does  not  sbow  a  misjoinder  of  i>ar 
ties  or  causes  of  action.  Coterell  v. 
James  et  al  86 

A.  guardian  ad  litem  may  plead 
Justiflcation  in  an  action  for  dam- 
ages for  slander,  notwithstanding 
the  statute  requires  that  in  the  an- 
swer, he  shall  deny  all  the  material 
ailogationa  of  the  petition.  Deerer 
T.  Bmry.  99 

A  failure  to  answer  is  a  waiver 
or  abandonment  of  all  defenses  aris- 
ing upon  the  statute  of  limitations. 
Detamore  v.  Suavely 's  Admr.        102 

In  an  action  on  a  promissory 
note  against  principal  and  surety, 
answers  which  aver  that  the  plain- 
tiff agreed  with  the  principal  debtor 
that  if  he  would  become  surety  upon 
the  bond  of  the  plaintffT's  son.  who 
was  under  arrest  for  bastardy,  that 
the  plaintiff  would  extend  the  time 
for  the  payment  of  said  note,* until 
such  time  as  the  defend^t  would  be 
released  from  all  liability  on  said 
bond,  and  that  he  afterwards  became 
such  surety  upon  such  bond  and  was 
still  liable  thereon,  state  an  affirma- 
tive defense  and  must  be  established 
by  a  preponderance  of  the  evidence 
or  the  same  will  fail  as  to  both  the 
principal  and  surety.  Dowling  v. 
Tate  et  al.  108 

An  averment  in  a  defense  that 
the  alleged  cause  of  action  did  not 
accrue  within  six  years,  is  not  con- 
sidered repugnant  to  the  denial  that 
any  cause  of  action  ever  existed,  or 
to  facts  Fet  up  in  other  defenses 
showing  that  such  cause  of  action 
did  not  exist.    Ealy  v.  Kneisly.    114 

A  cross-petition  filed  by  a  party 
defendant  in  an  action  asking  for  a 
personal  Judgment  against  codefend- 
ants.is  a  pleading.requiring  new  pro- 
cess, and  a  stamp  is  necessary  upon 
the  same.    Foley  v.  Jamison  et  al. 

129 

A  cross-petition  setting  up  a 
mortgage  as  the  cause  of  action  is 
not  upon  an  iULtrument  lor  the  pay- 
ment of  money  only,  and  cannot  be 
verified  by  attorney  on  tliai  ground. 

lb. 

Ulif  rj  it  appears  from  the  peti- 
tion of  the  rla^ntiff  for  injunction 
that  B  has  possession  of  a  building 
association  pass  book  belonging  to 
the  plaintiff,  showing  the  payments 
made  by  her  upon  ten  shares  of 
stock,  in  which  pass  book  there  Is  an 
assignment  of  said  stock  executed  in 


the  name  of  the  plaintiff  "^y  P.  GL 
Fox,"  her  husband,  without  her 
knowledge  and  consent,  and  that  B. 
has  applied  to  the  secretary  of  the 
association  to  have  the  shares  trans- 
ferred to  him  as  required  by  the  con- 
stitution of  said  association,  which 
has  been  refused,  such  petition  is 
fatally  defective,  and  will  be  dismiss- 
ed. If  it  appeared  that  the  assign- 
ment was  valid;  that  the  stock  has 
been  pledged;  a  redelivery  wrong- 
fully refused;  that  B.  threateneil  to 
exercise  the  real  power  thus  possess- 
ed to  the  plaintiff's  great  and  reme- 
diless injury,  the  petition  would  be 
sufficient  to  entitle  plaintiff  to  relief. 
Fox  V.  Baldwin.  132 

Denials  of  material  allegations 
in  the  petition  are  not  the  defenses 
required  by  the  code  to  be  separately 
stated  and  numbered.  A  single  an- 
swer may  deny  any  or  all  the  mater- 
ial allegations  of  the  petition.  Ger- 
manla  Life  Ins.  Co.  v.  Birchweiler. 

143 

Where  the  name  signed  to  the 
verification  of  the  petition  is  so  dif- 
ferent from  that  named  as  plaintiff 
in  the  petition,  that  it  does  not  ap- 
pear from  the  facts  before  the  court 
that  it  is  the  plaintiff  named,  the  pe- 
tition will  be  stricken  from  the  files 
for  want  of  proper  verification. 
Gilbert  v.  Cavendor.  148 

Leave  to  amend  a  reply  so  as  to 
conform  to  the  facts  proven,  will  not 
be  granted  after  trial  and  verdict, 
when  a  different  case  would  be  made 
from  that  presented  to  the  Jury. 
The  amendment  in  such  case  would 
not  be  in  accordance  with  the  facts. 
Gwinner  v.  Gwlnner.  1&6 

In  actions  for  slander,  it  is  well 
established  that  a  pleader  cannot  en- 
larc^e  the  meaning  of  the  words 
spoken,  by  Innuendo,  and  therefore 
from  the  allegation  that  "the  plain- 
tiff had  a  child  and  threw  it  in  a 
well"  the  innuendo  that  "she  has 
been  rendered  liable  to  prosecution 
for  murder."  will  be  stricken  out  of 
the  petition  on  motion.  Harkman 
V.  Reed.  168 

In  an  action  for  damages  for 
breach  of  contract  to  deliver  barley 
according  to  its  terms,  It  Is  sufficient 
for  plaintiff  to  aver  a  failure  by  de- 
fendant to  perform  his  contract  and 
that  thereby  the  plaintiff  has  lost 
profits  and  sustained  damages  in  an 
amount  stated.    Harris  v.  Glass.  170 

Exhibits  attached  to  or  Qled 
with  a  petition  becomes  no  part  of 
the  pleading,  and  any  defect  which 
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appears  only  in  such  exhibit  cannot 
be  reached  by  demurrer,  which  only 
lies  to  facts  appearing  upon  the  face 
of  the  pleading.  Harshman  and 
Baker  v.  Rail  Road  Co.  171 

Where  a  second  answer  is  sub- 
stantially the  same  as  one  to  which 
a  demurrer  was  formerly  sustained 
in  the  case,  and  no  reason  appears 
why  a  different  decision  should  be 
made,  a  demurrer  to  it  will  be  sus- 
tained. Harshman  v.  Railroad 
Co.  178 

In  an  action  upon  an  arbitration 
award,  items  in  an  answer  which 
aver,  first*  that  no  time  or  place  was 
specified  in  the  agreement  at  which 
.said  arbitration  should  take  place; 
second,  that  it  does  not  appear  that 
the  arbitrators  met  at  any  time  or 
place;  third,  that  the  arbitrators 
were  not  sworn  or  affirmed,  are  re- 
dundant and  will  be  stricken  out  on 
motion.    Hull  v.  Long.  193 

Where  a  motion  to  make  an 
item  in  the  answer  more  definite  and 
certain,  is  sustained  and  the  defend- 
ant declines  to  amend,  the  same  will 
be  stricken  out.  lb. 

A  petition  in  an  action  for 
money  had  and  received,  brought  by 
the  administrators  of  a  decedent  is 
not  defective  by  not  showing  that 
one  of  such  administrators  has  any 
right  to  sue  as  such  administrator. 
Johnson's  Admr.  v.  Bank.  200 

In  an  action  to  recover  the  con- 
sideration in  a  deed,  a  plea  by  the 
defendant  that  the  plaintiff  in  his 
deed  covenanted  that  the  premises 
conveyed  were  free  and  clear  from 
incumbrances,  whereas  in  fact  there 
was  at  the  time  a  mortgage  upon  the 
property,  upon  the  foreclosure  of 
which  the  defendant's  intestate  waa 
afterwards  evicted  from  the  prem- 
ises, is  a  good  plea  in  bar.  Kepler 
v.  Bradford's  Admr.  20S 

A  reply  which  denies  each  and 
every  allegation  in  the  first  and  third 
defenses,  and  for  reply  to  sei^ond  de- 
fense aver  that  at  the  time  of  the  ex- 
ecution of  the  deed  mentioned  in  the 
petition  the  grantee  knew  and  had 
full  and  due  notice  that  said  mort- 
gage had  been  grlveu,  and  the  plain- 
tiff requested  the  executor  that  he 
should  pay  the  notes  mentioned  in 
the  second  defense,  out  of  the  pur- 
chase money,  and  save  the  property 
from  sale,  under  proceedings  to  fore- 
close the  mortgage,  which  he  refused 
to  do,  is  not  inconsistent,  and  the 
plaintiff  will  not  be  compelled  to  elect 
between  them.  lb. 


Where  in  an  action  upon  prom- 
issory notes,  the  defendant  in  his  an- 
swer alleged  that  he  waa  induced, 
through  fraud  and  misrepresenta- 
tion, to  deliver  the  notes,  although 
the  answer  was  sufficient  as  it  con- 
tained no  averment  of  a  reconvey- 
ance of  the  land  to  the  plaintiff,  or 
of  an  offer  to  recovery,  it  was  notice 
that  the  defendant  would  seek  to  re- 
cover for  the  fraud;  and  though  not 
in  the  form  of  a  counterclaim  was 
substantially    such.    Tate    v.    Ball. 

225 

Where  plaintiff  replied,  denying 
fraud  and  the  parties  went  to  trial 
and  the  Jury  failed  to  agree,  the 
plaintiff  will  not  be  granted  leave  to 
file  an  amended  reply  setting  up  the 
statute  of  limitations.  lb. 

In  an  action  for  the  appoint- 
ment of  a  receiver  and  an  account 
and  a  distribution  of  the  assets  of  a 
partnership,  brought  by  one  of  the 
partners,  an  averment  in  the  answer 
that  "He  says  that  soon  after  enter- 
ing into  partnership  he  learned  by 
his  business  intercourse  with  the 
plaintiff  that  he  was  not  a  competent 
architect,  and  did  not  come  up  to  his 
own  representations  of  his  qualifi- 
cations," was  on  motion  ordered  to 
be  stricken  out  as  redundant  and  ir- 
relevant.   Lehman     ▼.     Rumbaugh. 

230 

In  an  action  to  recover  for  right 
of  way  through  land  the  plaintiff 
cannot  Join  in  his  petition  counts  for 
ejectment,  for  sale  of  land  under  a 
vendor's  lien,  and  for  the  sale  of  the 
road,  running  stock  and  material,  be- 
cause one  is  legal  and  the  others 
equitable  remedies.  Lewton  v.  Rail 
Road  Co.  et  al.  235 

Wliere  two  causes  of  action — 
one  for  services  rendered,  the  other 
for  money  lent,  are  set  forth  in  a 
petition,  they  should  be  separately 
stated  and  numbered.  Lindemuth. 
Jr.,  v.  Zelker,  Admr.  238 

A  petition  which  avers  that  the 
city  wrongfully  and  unlawfully  dug 
a  ditch  along  and  in  front  of  plain- 
tiff's lot  through  the  middle  of  the 
street,  and  caused  corrupted  and  im- 
pure water  to  flow  in  and  along  said 
ditch,  and  made  the  street  impassi- 
ble with  mud  and  mire,  from  which 
noxious  and  offensive  odors  arise 
rendering  the  air  impure  and  un- 
wholesome, thereby  depriving  the 
plaintiff  of  the  use  of  the  street  in 
front  of  said  lot,  and  the  comfortable 
enjoyment  of  his  property,  and  in- 
juring his  health   and   that  of  hie 
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family,  states  a  good  cause  of  action, 
and  a  demurrer  to  it  will  be  over- 
ruled.   McCarthy  v.  Dayton  (City). 

249 

The  averment  in  a  creditor's 
bill  to  reach  equitable  assets,  "that 
the  debtor  has  no  property,  real  or 
personal,  subject  to  execution  at 
law,"  is  sufficient,  without  the  furth- 
er averment  "that  execution  was  is- 
sued and  returned  unsatisfied." 
Malambre  v.  McClure  et  al.         254 

In  an  action  upon  an  account  for 
goods  sold  and  delivered,  an  answer 
which  does  not  generally  or  specifi- 
cally deny  any  of  the  allegations,  nor 
speclflcally  state  the  amount  of  dam- 
age by  reason  of  spoiled  goods,  or 
the  amount  of  same  sent  with  in- 
structions to  do  the  best  they  could 
with  them,  will  be  required  to  be 
made  more  definite  and  certain.  Ow- 
ings  T.  Worman.  288 

By  an  act  of  congress,  the 
stamps  required  to  give  validity  to 
a  note  forms  no  part  of  it,  and  the 
copy  required  by  the  code  is  suf- 
ficient if  it  sets  forth  the  words  and 
figures  of  the  original.  Paul  v.  Stop- 
pieman.  289 

A  petition  which  leaves  it  un- 
certain whether  the  plaintiff  seeks 
to  recover  for  fraud,  or  for  failure 
to  perform  a  contract,  should  be  re- 
formed and  made  definite  and  cer- 
tain.   Reinhart  v.  Wells.  298 

An  answer  which  does  not  show 
a  full  and  complete  defense  to  the 
whole  cause  of  action  set  forth  in  the 
petition  will  be  held  bad  on  demur- 
rer.   Roads  V.  Slifer's  Exr.  312 

Where  in  an  action  against  a 
municipality  the  petition  alleged 
that  the  plaintiff  therein  was  dam- 
aged by  reason  of  the  wrongful  re- 
moval of  a  bridge  built  over  a  gutter 
at  her  own  expense,  leading  from  a 
street  to  her  premises,  and  that  the 
defendant  allowed  obstructions'  to 
accumulate  in  the  gutter  over  which 
it  exercised  control  which  tended  to 
prevent  the  flow  of  water,  and  there- 
by caused  the  water  to  overflow  the 
plaintlft's  premises.  It  was  held,  on 
a  motion  that  the  plaintiff  be  requir- 
ed to  state  separately  and  number 
the  causes  of  action  set  forth  in  the 
petition,  that  the  removal  of  the 
bridge  is  a  distinct  cause  of  action 
from  the  obstruction  of  the  gutter. 
Rohrer  v.  German  town.  313 

In  an  action  upon  a  promissory 
note  against  the  administrator  of  a 


decedent,  it  is  not  necessary  to  aver 
in  the  petition  that  the  claim  was 
presented  to  the  defendant  and  re- 
jected. That  is  a  matter  of  defense 
to  the  pending  action,  but  not  a  bar 
to  any  action  at  any  time. 
Sheets  v.  Dubbs,  Admr.  329 

In  the  action  for  the  assignment 
of  dower,  an  answer,  which  in  effect 
denies  that  the  husband  of  the  plain- 
tiff is  dead,  is  sufficient  on  demurrer. 
Small  V.  Costello.  337 

In  an  action  upon  an  appeal 
bond  leave  will  not  be  granted  to  file 
an  answer  setting  up  the  fact  that 
more  than  a  year  prior  to  the  rendi- 
tion of  the  judgment,  which  the  ap- 
peHl  bond  was  given  to  secure,  the 
plaintiff's  claim  was  released.  Sher- 
mer  v.  Slusser.  337 

A  petition  for  alimony  on  the 
grounds  of  extreme  cruelty  and  gross 
neglect  of  duty,  which  does  not  state 
any  specific  acts  of  gross  neglect,  or 
extreme  cruelty  on  the  part  of  the 
defendant,  is  insufficient.  Stiech  v. 
Stiech.  393 

The  fact  of  title  to  the  instru- 
ment sued  upon  must  be  affirmative- 
ly riverred  and  not  by  way  of  argu- 
ment or  conclusions  averred  at  in- 
ferentially  from  facts  stated. 
Swander's  Admr.  v.  Swander.        399 

In  an  action  by  a  partnership,  in 
which  the  individual  names  of  the 
partners  are  set  out  in  the  petition 
it  !s  proper  for  plaintiff  to  amend 
such  petition  by  striking  out  names, 
and  substituting  others  in  their 
stead.    Grain  Cleaner  Co.  v.  Shuey. 

405 

In  an  action  upon  a  promissory 
note  one  of  the  defendants,  a  co- 
security  on  said  note,  relied  as  a  de- 
fense upon  an  extension  of  payment 
thereof,  and  alleged  that  "the  de- 
fendant says  that  the  said  John  E. 
Allen  (his  co-security)  has  filed  his 
answer  in  this  case,  under  oath, 
claiming  as  a  defense  that  he  was 
not  aware  of  such  agreement  to  ex- 
tend time,  and  did  not  agree  and  con- 
sent to  the  same,  demanding  his  dis- 
charge." Upon  motion  of  the  de- 
fendant Allen  to  strike  out  the  words 
in  quotation  marks  as  redundant 
and  Irrelevant  it  was  held  that  the 
averment  could  in  no  way  prejudice 
him.     Whip  V.  Anderson.  433 

Where  the  statements  in  the  pe- 
tition leave  It  uncertain  whether  the 
action  is  intended  to  be  for  damages 
for  a  malicious  arrest,  or  for  relief 
on  the  ground  of  fraud,  to  recover 
back  the  money  extorted  from  plain* 
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tlir.  the  plaintiff  will  be  required  to 
make  the  petition  more  definite  and 
certain  In  that  respect  WoUrath  v. 
Wolfrath.  440 

In  an  action  against  an  admin- 
istrator of  a  decedent  on  a  note,  it 
is  necessary  to  aver  in  the  petition 
that  eighteen  months  from  the  date 
of  the  bond  of  such  administrator 
has  exnfred.  as  provided  in  the  98th 
sectfon  of  the  administration  act 
Young  V.  Smith's  Admr.  445 

A  petftion  to  foreclose  a  me- 
chanic's lien,  stating  that  on  May 
28,  18C6.  the  defendant  entered  into 
a  contract  wiih  the  plaintiff  for  the 
erection  of  a  house  which  he  accord- 
ingly built:  that  in  May,  1866,  he  ob- 
tained a  mechanic's  lien  upon  the 
premises  described  therein  for  labor 
performed  upon  the  huuse:  and  that 
the  lien  amounted  to  $87.50,  and  ask- 
ing Judgment  therefor  with  interest 
does  not  state  facts  sutDcient  to  con- 
stitute a  cAuse  of  action.  Zwlndorff 
V   Lauer.  449 

pledge- 
To  constitute  a  valid  pledge  of 
personal  property  there  must  be  ae- 
tuRl  delivery  of  the  pledge  to  the 
pledgee;  a  simple  agreement  to 
pledge  is  not  sufficient  Deardorff  v. 
Fullington.  97 

PRINCIPAL  AND  AGENT— 

If  at  the  time  of  making  a  con- 
tract, the  agent  manifested  an  inten- 
tion to  contract  for,  and  to  bind  him- 
self, rather  than  his  principals,  he  is 
estopped  from  denying  that  the  In- 
tention so  manifested  was  his  real 
intention.    Shaffer  v.  Voorhees.    324 

Where  an  agent  acts  within  the 
limits  of  his  authority,  and  the  cir- 
cumstances show  that  it  was  under- 
stood at  the  time  that  the  person 
contracting  acted  as  agent  and  in- 
tended to  make  the  contract  on  be- 
half of  the  principal,  the  contract  Is 
entirely  the  princi pal's,  and  the 
agent  incurs  no  liability.  lb. 

PRINCIPAL  AND  SURETY— 

The  sureties  of  an  agent  of  an 
insurance  company  are  not  liable  for 
moneys  received  by  him  after  he 
ceai^es,  under  the  laws  regulating  in- 
surance companies  organized  out  of 
the  state  of  Ohio,  to  be  such  agent 
Germania  Life  Ins.  Co.  v.  Blrch- 
weiler.  144 

A  surety  who  is  compelled  to 
pay  a  Judgment  has  the  right  to  re- 
imbursement out  of  any  property, 


legal  or  equitable,  belonging  to  the 
principal  debtor.  Malambre  v.  Mc- 
Cluro  et  al.  264 

Where  an  agreement  between 
the  principal  debtor  on  a  note  the 
creditor  and  a  firm,  as  sureties  on 
such  note,  whereby  the  principal 
debtor,  in  consideration  of  said  sure- 
tyship and  a  loan  of  fiaxseed  by  said 
fiiTU,  was  to  sow  the  same  and  de- 
liver the  crop  to  said  firm  at  market 
price,  from  the  proceeds  of  which 
said  firm  was  to  pay  the  note,  if  set 
up,  would  have  exonerated  the  co- 
surety at  the  suit  of  the  payee  on  the 
note,  before  the  Justice,  but  not  being 
set  up  the  co-surety  is  estopped  by 
the  Judgment  as  to  the  creditor,  he 
is  nevertheless,  in  an  equitable  suit 
for  contribution  by  his  co-surety,  en- 
titled to  set  vp  the  agreement:  but 
its  effect  would  be  only  to  suspend 
the  right  of  the  defendant  to  pay 
more  than  one-half  of  the  note,  and 
kn  between  the  co-sureties  the  de- 
fendant was  discharged  from  one- 
half  of  the  debt  and  would  continue 
to  be  liable  to  contribute  one-fourth 
of  the  same  to  his  co-surety.  Par- 
rott  v.  McNeil.  285 

Under  a  statutory  provision  that 
public  money  is  to  be  distributed 
only  by  the  treasurer  on  the  warrant 
of  the  county  auditor,  and  upon  al- 
lowance of  the  Ammissioners.  ex- 
cept where  the  amount  Is  fixed  by 
law  or  by  some  other  authorized  per- 
son or  tribunal,  and  that  the  audi- 
tor's compensation  shall  be  paid  out 
of  the  county  treasury,  on  the  order 
of  the  county  commissioners,  the  au- 
ditor's sureties  are  not  liable  on  his 
official  bond  for  moneys  paid  him  on 
orders  drawn  by  himself  for  his  own 
fees  or  compensation,  the  drawing 
of  such  orders  being  an  extra  of- 
ficial act  and  the  treasurer  having 
no  authority  to  pay  them.  State  v. 
Boyer.  346 

Sureties  on  the  official  bond  of  a 
treasurer  of  a  fraternal  society,  are 
not  liable  for  defalcation  occurring 
In  prior  items  of  such  treasurer;  and 
the  condition  to  pay  over  all  money 
remaining  in  his  hands  applies  only 
to  money  received  by  him  as  treas- 
urer during  that  term.  Trustees  v. 
Linksweiler.  408 

The  rule,  "that  where  there  is  no 
specific  application  by  the  debtor  or 
creditor,  payments  shall  be  applied 
to  the  oldest  indebtedness,  does  not 
apply  as  against  sureties  on  the  of- 
ficial bond  of  a  treasurer  of  a  frater- 
nal society,  and  where  It  ia  shown 
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PRINCIPAL  AND  SURETY— Con.— 

that  such  treasurer  paid  out  on  or- 
dera  of  the  society,  as  current  pay- 
ments, more  than  be  received  dur- 
ing the  term  there  would  be  no  lia- 
bility against  his  sureties.  lb. 

QUIET  TITLE— 

A  bill  to  quiet  title  to  real  es- 
tate can  not  be  maintained  by  a 
party  not  in  possession  of  the  prem- 
ises at  the  commencement  of  the  ac- 
tion.   Davis  V.  Davis.  90 

RAILROADS— 

A  railroad  company  chartered 
by  and  having  its  termini  within 
this  state,  has  the  power  to  contract 
to  ship  goods  hy  all  rail  to  New 
York;  the  power  to  enter  into  such 
contract  not  being  derived  from  its 
charter,  but  as  incidental  to  its 
chartered  duties.  Harshman  v.  Rail 
Road  Co.  171 

An  agent  having  the  powers  of 
a  general  agent  and  whose  powers 
are  confined  to  making  of  contracts 
for  the  transportation  of  freight, 
collecting  freight  money,  and  tx>  the 
performance  of  some  other  minor 
duties  incidental  to  these  is  a  man- 
aging agent  within  the  meaning  of 
the  Ohio  code,  and  service  upon  him 
brings  the  defendant  into  court. 
Harshman  v.  Railways.  172 

Where  a  railroad  company  ac- 
quires its  right  of  way  over  plain- 
tiff's lands  by  written  agreement  for 
a  consideration  stipulated  to  be  paid, 
the  plaintiff  will  have  a  vendor's  lien 
on  the  land  until  the  consideration 
is  paid — which  will  be  superior  to  a 
mortgage  given  on  the  whole  road, 
and  the  purchasers  under  the  decree 
in  the  federal  court  would  only  take 
the  rights  of  the  mortgagee.  Lew- 
ton  V.  Rail  Road  Co.  236 

Where  a  railroad  in  sold  under 
foreclosure  proceedings  in  the  fed- 
eral court,  such  proceedings  will  not 
bar  the  right  of  plaintiff  to  enforce 
a  vendor's  lien  existing  at  the  time 
of  the  proceeding.  lb. 

It  is  the  duty  of  a  railroad  com- 
pany to  furnish  a  good  and  sufficient 
engine  in  the  place  of  a  defective 
one,  after  notice  of  Its  condition, 
and  the  failure  to  perform  such  duty 
places  the  risk  upon  the  company  for 
the  balance  of  the  trip.  McCormick*s 
Admr.  v.  Railroad  Co.  247 

When  any  defect  is  developed 
while  the  train  is  upon  its  trip,  it  ie 
the  duty  of  the  conductor  to  use  all 


reasonable  diligence  to  correct  and 
remedy  it,  and  he  would  not  be  out 
of  his  line  of  duty  while  assisting 
the  engineer  in  repairing  the  engine, 
unless  he  knew  it  was  dangerous  as 
well  as  defective.  McCormick's 
Admr.  v.  Railroad  Co.  248 

A  railroad  company  is  not  lia- 
ble for  an  injury  sustained  by  a 
fireman  in  its  employ,  caused  by  the 
negligence  of  a  conductor  of  a  gravel 
train  in  leaving  open  a  switch, 
whereby  the  train  upon  which  the 
injured  party  was  employed  collid- 
ed with  the  locomotive  of  said  gravel 
train.    Maus  v.  Railway.  256 

If  the  railroad  was  enclosed  by 
fences  and  cattle  guards,  and  the 
plaintiff's  cow  was  killed  by  the 
agents  and  train  of  the  defendants, 
at  a  point  other  than  a  road  or  street 
crossing,  the  defendants  are  liable, 
and  the  plaintiff  is  entitled  to  re- 
cover, though  the  defendant  be  only 
the  lessees  of  the  road,  and  the  cow 
was  killed  within  the  corporate  lim- 
its of  a  city,  and  running  at  large 
in  violation  of  the  statute,  without 
regard  to  the  speed  of  the  train,  and 
though  the  killing  of  the  cow  was 
unavoidable.    Zeitler  v.  Railroad  Co. 

447 

Where  the  liability  of  the  owner 
of  cattle  to  a  railroad  company  Is  ex- 
cepted from  the  provisions  of  the 
cattle  law,  the  violation  of  the  law 
by  the  plaintiff  in  allowing  the  cow 
to  run  at  large  is  but  the  remote 
cause  of  the  injury,  and  the  railway 
company  is  liable  for  the  injury 
caused  by  their  unlawful  act,  though 
without  negligence.  Tb. 

RAPE— 

Rape  is  a  crime  which  from  its 
very  nature  cannot  be  actually  com- 
mitted at  the  same  time  upon  the 
sane  person  by  more  than  one  per- 
son, and,  therefore,  on  Indictment 
charging  two  persons  jointly  with 
the  commission  of  rape  upon  the 
same  person  at  the  same  time,  is  fa- 
tally defective  and  will  be  quashed. 
State  V.  Miller.  378 

REAL  PROPERTY— 

A  title  upon  which  recovery 
could  be  had  might  be  acquired  by 
deed,  or.  by  adverse  possession  for 
twenty-one  years.  Boomeshine  v. 
Stocklager.  38 

Entering  a  house  and  deposit- 
ing therein  certain  articles  of  prop- 
erty does  not  give  the  party  so  doing 
noasessi on  thereof.  Baldwin  \.  Geb- 
haru  ZU 
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RIPARIAN  RIGHTS— 
See  Water  Courses. 

ROADS— 
See  HiGHWATS. 


SALE— 

In  an  action  for  the  amount  due 
on  account  of  whisky  sold  and  deliv- 
ered to  defendant  at  his  request,  he 
is  liable  for  the  price  whether  he 
actually  purchased  it,  or  received  It 
for  redistillation  by  him  for  plaintiff, 
and  sold  it  and  converted  the  pro- 
ceeds to  his  own  use.  Bowersock 
V.  Beard.  40 

If  whisky  was  sold  and  deliver- 
ed to  defendant  without  payment  of 
the  excise  duty,  and  in  violation  of 
the  laws  of  the  United  States,  the 
plaintiff  cannot  recover,  although 
Uie  defcgidant  knew  such  a  tax  waa 
not  paid.  lb. 

Where  whisky  was  delivered  in 
two  parcels  at  different  times,  if 
each  delivery  was  a  complete  and 
distinct  contract,  the  validity  of  the 
one  will  not  be  affected  by  fraud  in 
the  other;  but  if  both  deliveries 
were  under  one  contract,  fraud  in 
one  taints  the  whole  consideration 
and  invalidates  the  contract        lb. 

\^liere  a  c:onditional  sale  Is 
mf\de  and  the  condition  fulfilled,  the 
sale  is  complete.    Dawson  v.  Beard. 

93 

Where  there  is  a  sale  of  prop- 
erty to  be  delivered  in  the  future  on 
the  payment  of  the  price,  and  upon 
tender  of  the  property  the  buyer  re- 
fuses to  receive  it,  or  pay  the  price, 
the  seller  may  deposit  or  set  aside 
the  article,  sold  as  the  buyer's,  and 
for  his  use,  and  sue  for  and  recover 
the  price.  But,  if,  after  refusal  of 
the  buyer  to  receive  the  property 
on  tender  thereof,  the  seller  has  dis- 
posed of  it,  he  may  recover  the  dif- 
ference in  the  price  agreed  to  be 
paid  and  the  value  of  the  article. 

lb. 

Where  a  bill  of  sale  of  the  undi- 
vided half  of  a  black  Jack  was  made 
without  consideration,  and  only  for 
the  purpose  of  furnishing  plaintiff 
with  evidence  of  title  to  enable  him 
to  sell  the  Jack,  it  would  confer  no 
right  as  against  the  real  owner,  or 
those  claiming  under  him.  Dear- 
dorff  V.  Fullington.  96 

Where  a  bill  of  sale  was  found- 
ed upon  an  agreement  as  considera- 


tion, and  plaintiff  failed  to  perform 
such  agreement,  so  that  the  consid- 
eration wholly  failed,  it  would  be  in- 
effectual, lb. 

An  agreement  on  part  of  the 
plafntiff  to  advance  the  money  suf- 
ficient to  obtain  a  writ  of  replevin — 
which  was  so  advanced,  in  pursu- 
ance thereof,  would  be  a  sufficient 
consideration  to  support  a  sale  of  a 
Jack,    although    grossly    inadequate. 

lb 

Knowledge  on  the  part  of  the 
vendor  that  a  thing  which  in  itself 
may  be  an  innocent  and  proper  ar- 
ticle of  commerce,  is  to  be  used  by 
the  purchaser  for  an  immoral  or  il< 
legal  purpose  is  sufQcient  to  vitiate 
the  contract  of  sale,  and  prevent  the 
vendor  from  recovering  the  price. 
Hamish  v.  Spangier  et  al.  169 

Where  goods  had  been  previous- 
ly sold  by  the  plaintiff  to  a  party  in 
New  York,  at  a  stipulated  price,  and 
the  agent  of  the  defendants  was  in- 
formed of  such  sale,  and  of  the  price 
to  be  received,  and  the  tobacco  was 
shipped  in  fulfillment  of  that  con- 
tract, such  contract  price  will  gov- 
ern only  in  cases  of  sale  of  specific 
articles  which  the  vendor  could  not 
purchase  in  the  market  generally  to 
substitute  to  fulfill  the  contract 
Harshman  A  Baker  v.  Railway  Co. 

176 

Where  a  stock  of  merchandise  is 
sold  and  transferred  by  the  owner 
with  Intent  on  his  part  to  defraud 
his  creditors,  but  purchased  In  good 
faith  without  knowledge  of  such 
fraudulent  intent  although  for  an 
apparent  inadequate  consideration, 
such  transfer  and  sale  will  not  be  set 
aside  at  the  instance  of  creditors  of 
the  vendor,  and  held  a  mere  mort- 
gage security  for  the  consideration 
paid,  under  the  rule  in  similar  cases 
of  conveyance  of  real  estate.  Rich- 
ardson V.  Thompson.  308 

Where  personal  property  held  by 
conditional  sale  is  replevined  by  the 
assignee  of  the  interest  of  the  ven- 
dor under  a  contract  by  which  the 
right  of  property  remained  in  the 
vendor  until  all  the  purchase  money 
was  paid,  upon  the  payment  or  ten- 
der of  the  balance  of  such  purchase 
money  to  the  assignees  of  the  ven- 
dor such  right  and  interest  of  the 
vendor  or  his  assignee  would  be  ex- 
tinguished and  he  would  have  no 
right  to  possession  of  the  property. 
Sage  V.  Stents.  317 

An  agreement  to  sell  and  de- 
liver   at   a   future  day  6000  plants 
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SALE— Continued— 

simply  or  that  number  out  of  a  crop 
then  growing  to  be  cut  and  separat- 
ed, does  not  constitute  a  complete 
sale  and  does  not  pass  the  title  in 
that  or  any  number  of  plants,*  with- 
out actual  delivery.  Sprague  it  Co. 
V.  Eby.  342 

SCHOOLS— 

Where  a  scholar  unknowingly 
violates  the  rules  of  the  school,  by 
leaving  without  permission,  and  on 
his  return  is  requested  by  the  teacher 
to  promise  that  he  will  not  do  so 
again,  and  he  stubbornly  refuses  to 
do  so,  the  teacher  is  justified  in  us^ 
ing  corpoi'al  punishment  In  correct- 
ing him.    State  v.  Henderson.      363 

SERVICE— 

See  Plkadtnos.  Wnrr  and  Process. 

SET-OFF  AND  COUNTERCLAIM— 

Where  an  insolvent  assigns  an 
account  which  he  holds  against  one 
who  previously  became  his  surety, 
under  section  93  of  the  code,  the  lat- 
ter may  plead  as  an  equitable  set-off 
in  an  action  by  the  assignee,  the 
amount  paid  by  him  on  his  contract 
of  suretyship  although  such  payment 
was  not  made  until  after  the  assign- 
ment. Howard  ft  Howard  v.  Wein- 
gardner.  187 

In  an  action  to  recover  the  con- 
sideration named  in  a  deed,  it  is  no 
defense  to  show  "that  the  plaintiff 
had  made  a  warranty  deed  to  W.  B.. 
while  at  the  same  time  one  S.  held  a 
mortgage  upon  the  premises  to  se- 
cure $5,475,  due — from  the  plaintiff 
to  said  S.,  and  that  afterwards  said 
premises  were  sold  under  proceed- 
ings to  foreclose  said  mortgage,  and 
said  defendant  was  evicted;"  but  the 
same  might  be  pleaded  as  a  counter 
claim  or  set-off.  Kepler  v.  Brad- 
ford's Exr.  210 

The  use  by  the  plaintiff  of  abu- 
sive and  opprobrious  epithets  to- 
ward the  defendant,  though  they  be 
actionable  in  themselves,  and  pro- 
voked the  assault  complained  of,can' 
not  be  pleaded  by  way  of  counter- 
claim in  an  action  for  damages  for 
assault  and  battery,  but  the  same 
may  be  proven  in  mitigation  of  dam- 
ages.   Miller  v.  Nicholas.  259 

A  counterclaim  under  the  94th 
section  of  the  code  must  arise  out 
of  the  contract  or  transaction  set 
forth  in  the  petition  as  the  founda- 
tion of  plaintiff's  claim,  or  be  con- 


nected with  the  subject  of  the  action. 
Miller  V.  Nicholas.  259 

Where,  in  an  action  for  the  re- 
scission of  a  contract  for  the  pur- 
chase of  a  coal  mine  the  defendant 
files  an  answer  and  cross-petition  de- 
nying the  material  allegations  of  the 
petition,  and  by  way  of  counterclaim 
asks  judgment  upon  tlic  notes,  the 
plaintiff  is  entitled  to  reply  and  set 
up  a  counterclaim  for  damages  for 
fraud  practiced  upon  him  in  the  sale 
of  the  property.  Smith  v.  Cling- 
man.  341 

In  an  action  on  a  joint  and  sev- 
eral promissory  note  the  surety  may 
plead  as  set-off  such  claim  of  the 
principal  debtor  against  the  creditor 
in  a  joint  answer  of  both  obligors  on 
the  note.  Withoff's  Admr.  v.  Cling- 
man.  437 

SHERIFF— 

Where  it  is  necessary  in  order 
to  prevent  the  escape  of  prisoners, 
and  the  sheriff  deems  it  necessary 
for  the  safe  confinement  of  prisoners 
in  the  jail,  which  is  sufficient  for  the 
reception  and  confinement  of  crim- 
inals, he  may  employ  a  watchman 
for  the  purpose  of  guarding  such 
jail,  and  may  recover  the  amount 
paid  therefor  from  the  county.  State 
y.  Hosea.  352 

SLANDER- 

In  an  action  for  slander,  in  call- 
ing the  plaintiff  a  thief,  it  is  a  de- 
fense to  show  that  at  the  time  the 
plaintiff  was  in  the  employ  of  de- 
fendant, who  missed  certain  articles 
during  that  time,  and  had  good  rea- 
son, and  did  suspect  plaintiff  of  hav- 
ing stolen  them.    Beeson  v.  Reese. 

25 

In  an  action  for  slander  in  call- 
ing plaintiff  a  thief,  a  defense  that 
at  the  time  plaintiff  was  in  the  em- 
ploy of  defendant,  who  missed  cer- 
tain articles  during  that  time,  and 
had  good  reason  to  and  did  suspect 
plaintiff  of  taking  them  is  not  good 
if  the  defendant  did  not  believe  such 
charge  to  be  true,  but  used  the  occa- 
sion as  a  pretext  to  injure  the  plain- 
tiff, and  the  plaintiff  would  be  enti- 
tled to  recover.  lb. 

Words  spoken  of  another,  imput- 
ing crime,  are  actionable.  Fox  v. 
Eagle.  136 

Where  the  defendant  in  an  ae- 
tion  for  slander,  denies  the  speak- 
ing of  the  words,  the  plaintiff  must 
prove  the  speaking.  But  it  is  not 
necessary  to  prove  the  speaking  of 
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the  precise  words,  nor  all  the  words; 
proof  Uiat  words  substantially  the 
same  in  import  and  meaning  were 
spoken,  is  sufficient.  lb. 

In  an  action  for  slander  it  is  not 
a  defense  that  at  the  time  of  speak- 
ing the  words  the  defendant  stated 
that  he  had  in  truth  heard  them 
from  other  persons  nor  that  he  said 
at  the  time  that  he  did  not  believe 
them.  But  such  facts  are  proper  to 
be  considered  in  assessing  the  dam- 
ages, lb. 

Malice  is  also  implied  from  such 
a  false  accusation,  and  punitive  dam- 
ages mny  be  recovered,  commensu- 
rate to  the  oflTense.    Sheets  v.  Young. 

327 

From  such  speaking  of  such 
words  the  law  implies  injury,  and 
plaintiff  may  recover  though  no  ac- 
tual damages  be  proven.  lb. 

A  false  accusation  of  grand 
larceny  renders  the  accuser  liable 
for  the  damage  done  thereby  to  the 
reputation  of  the  accused.  lb. 

SPECIFIC  PERFORMANCE— 

An  interest  in  a  patent  right  is 
such  a  kind  of  property  that  it  is 
impossible  to  estimate  the  amount 
of  damage  sustained  in  the  non- 
performance of  a  contract  in  refers 
ence  to  it,  and  the  only  remedy  is 
in  the  specific  performance  of  the 
contract.    Wetzel  v.  Brown.  431 

STATUTES— 

Where  a  section  of  a  statute,  au- 
thorizing a  city  to  create  by  ordi- 
nance an  office  is  amended  and  re- 
pealed, without  any  saving  as  to 
officers  therein,  by  its  repeal  so 
much  of  the  ordinance  framed  under 
it  as  is  inconsistent  with  the  act  so 
amended  is  also  repealed,  and  the 
saving  clause  in  the  ordinance  that 
they  should  remain  in  office  until 
their  successors  are  appointed  and 
qualifled,  in  the  absence  of  a  law  con- 
ferring the  authority  would  be  of  no 
effect.    State  v.  Kreidler.  364 

SUMMONS— 

See  Writ  and  Process. 

TAXES— 

Where  the  taxes  on  real  estate 
sold  at  a  sheriff's  sale  under  pro- 
ceedings for  partition  Instituted  by 
the  heirs  at  law  are  a  lien  on  the 
estate,  though  not  due,  at  the  time  of 
the  confirmation  of  the  sale,  and  the 
superior  court  authorized  to  order 


the  taxes  paid  out  of  the  proceeds  of 
sale  refuses  to  do  so«  the  adminis- 
trator of  the  ancestor  of  the  heirs 
at  law  is  not  liable  to  the  purchaser 
for  the  amount  of  said  taxes  paid 
by  the  purchaser.  Pond  v.  Emley's 
Admrs.  284 

TENDER— 

Where  vendor  dispensed  with 
the  actual  delivery  of  a  horse  sold 
under  a  false  warranty  by  saying  he 
would  not  receive  him,  or  equivalent 
declarations,  then  if  the  horse  was 
present  under  the  control  of  the 
plaintiff,  who  offered  and  was  ready 
to  deliver  him  to  defendant,  it  is  a 
sufficient  tender  although  the  de- 
fendant did  not  actually  see  the 
horse.    Bruggeman  v.  Hughes.        71 

A  tender  is  sufficient  if  the 
agent  of  the  defendant  had  the 
money  in  his  possession  and  offered 
to  pay  it  to  the  plaintiff  and  he  re- 
fused to  receive  it  and  it  was  not 
necessary  to  exhibit  and  count  the 
money.    Lukey  v.  Donekar.  241 

TRIAL— 

Where,  In  an  action  upon  a 
promispoiy  note  the  answer 
simply  denies  that  the  plaintiff  is 
the  real  party  in  interest,  and  the 
defondant,  in  the  presentation  of 
testimony,  waives  the  right  to  begin, 
the  plaintiff  will  be  entitled  to  open 
and  close  the  argument.  But  an 
error  in  such  a  matter  would  not 
justify  imposing  further  litigation 
unless  it  clearly  appeared  that  a 
party  was  prejudiced  thereby. 
Baldwin  v.  Fox.  10 

Whether  the  killing  of  a  blind 
horse,  which  had  been  turned  into 
a  field  through  which  an  unfenced 
railway  was  operated,  was  the 
natural  and  probable  result  of  the 
act  of  turning  the  horse  into  the 
field,  and  therefore  the  proximate 
cause  of  the  injury  is  a  question  for 
the  Jury.    Belden  ▼.  Railway  Co. 

26 

Whether  the  killing  of  a  blind 
hor^e,  which  had  been  turned  into  a 
field  through  which  an  unfenced  rail- 
way was  operated,  was  the  natural 
and  probable  result  of  the  act  of 
turning  the  horse  into  the  field,  and 
therefore  the  proximate  cause  of  the 
injur>'  is  a  question  for  ihe  Jury. 
Belden  v.  Railway  Co.  29 

Where  there  is  little  or  no  tes- 
timony before  the  jury  upon  the 
trial  of  a  case,  except  ttiat  of  the 
plaintiff  and  defendant,  which  is  al- 
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TRIAL— Continued^ 

together  contradictory  upon  each  is- 
sue. It  l8  the  proper  province  of  the 
Jury  to  determine  the  relative 
weight  and  credibility,  and  the 
court  will  not  disturb  its  finding 
thereon.    Bowersock  v.  Beard.        40 

Where  the  services  for  which 
the  plaintlfT  sues,  were  rendered  to 
the  deceased,  under  an  express 
promise  upon  his  part  for  them,  it 
is  for  the  jury  to  find  only  the  value 
of  the  services.  Drewry  v.  Right- 
mire's  Admr.  112 

The  question  of  adverse  posses- 
sion is  to  be  determined  by  the 
Jury.    Geyer  v.  Bell.  147 

The  want  of  Jurisdiction  cannot 
be  waived  by  the  parties  to  a  suit. 
Neiderman  v.  Mitchell.  272 

TRITSTS— 

Where  the  proceeds  of  the  sale 
of  trust  property,  or  the  rents  there- 
of, are  invested  in  the  purchase  of 
other  property,  they  may.  in  equity. 
be  followed^  and  the  purchased 
property  subjected  to  the  same  trust. 
Comly  V.  Newcom.  84 

Where  the  original  purchase  of 
land  made  by  J.  M.  E.  for  his  own 
use,  and  the  conveyance  taken  to  W.. 
with  the  purpose  to  defraud  the 
creditors  of  J.  M.  E..  no  resulting 
trust  will  be  raised  in  favor  of  J.  M. 
E.    Ennis  v.  Ennis,  et  al.  117 

Where  W.  conveyed  said  land  to 
J.  E.  at  the  request  of  J.  M.  E.,  for 
the  expressed  consideration  of  four 
hundred  dollars,  for  which  the  note 
of  J.  E.  was  given,  which  was  for 
the  same  purpose  to  defraud  the 
creditors  of  J.  M.  E.,  no  trust  re- 
sulted from  the  transaction  in  favor 
of  J.  M.  B.,  although  it  was  not  ex- 
pected or  intended  that  the  note 
should  be  paid,  and  it  was  their 
purpose  that  J.  E.  should  hold  the 
land  for  J.  M.  E.'s  benefit  and  as 
against  J.  M.  E.  and  his  heirs  the 
title  was  in  J.  E.  free  from  any  trust. 

lb. 

A  trustee,  who,  by  the  terms  of  a 
will  is  to  put  at  interest  a  fund  to  be 
secured  by  mortgage  on  real  estate 
for  the  use  and  benefit  of  C.who  is  to 
receive  the  interest  and  profit  of  the 
same  during  her  life,  and  after  her 
death  the  principal  and  interest  re- 
maining to  be  divided  among  Uie 
heirs  of  her  body,  cannot  maintain 
an  action  to  forclose  such  mortgage 
without  showing  some  degree  of 
necessity  for  calling  in  such  invest- 


ment, fi gainst  the  will  of  the  sole 
beneficiary  of  the  trust  Howard 
Trustee  v.  Comly.  186 

An  agreement  constituting  an 
express  trust  coupled  with  an  inter- 
est cannot  be  proven  by  some  note 
or  memorandum  in  writing  signed  by 
the  trustee,  but  where  the  existence 
of  such  trust  is  recognised  in  the 
will  of  the  trustee  and  one  year's 
time  given  to  redeem  the  estate,  this 
is  n  sufficient  compliance  with  such 
rule.    Malambre  v.  McClure,  et  al. 

254 

Where  by  the  terms  of  a  will  a 
life  estate  is  vested  In  S.  B.  and  a  fee 
simple  in  the  undivided  fifth  in  the 
remainder  in  L.  B.  but  subject  to 
the  power  of  S.  B.  to  sell  in  his  dis 
cretlon  portions  of  the  real  estate 
connected  with  a  trust  to  expend  the 
proceeds  in  improvement  of  the 
residue,  snrh  trust  and  power  to  sell 
cannot  be  divested,  and  sales  made 
thereunder  will  be  valid.  Pater  v. 
Brady,  et  al.  332 

TURNPIKES— 

The  owner  of  a  turnpike,  which 
is  a  public  highway  open  to  all  per- 
sons, upon  which  defendant  charges 
and  collects  toll,  will  be  liable  for 
injuries  resulting  from  the  breaking 
down  of  a  bridge,  suffered  to  become 
out  of  repair  and  unsafe  for  teams  to 
cross  with  reasonable  loads.  Stupp 
V.  Rohrer.  394 

USURY— 

Where  a  party  has  in  his  posses- 
sion money  belonging  to  his  wife  or 
son.  which  he  agrees  to  loan  to  an- 
other upon  payment  to  him  of  a  con- 
siderable amount  for  his  services  as 
att^orney  in  securing  or  negotiating 
the  loan,  and  the  only  service  ren- 
dered was  the  drawing  of  a  check 
for  the  amount  and  filling  up  a  note, 
the  promise  of  the  borrower  will  he 
regarded  as  without  consideration, 
and  the  whole  transaction  a  shift  or 
devise  to  evade  the  laws  against 
usury.    Baldwin  v.  Fox.  10 

VENDOR  AND  PURCHASER— 

Where  there  is  sufficient  fraud 
in  the  sale  and  conveyance  of  real 
estate,  which  would  Justify  the  re- 
scission of  the  contract  by  the  gran- 
tee, he  cannot  continue  to  hold  pos- 
session under  the  deed  and  avoid  the 
payment  of  the  purchase  money. 
Anton i  V.  May  et  al.  8 

VERDICT— 

Where  it  is  doubtful  whether 
a  conversion  has  been  proven,  and 
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the  jury  have  found  that  tact,  a  yer- 
dict  will  not  be  disturbed  on  that 
ground;  but  where  the  damages  are 
manifestly  excessive,  by  the  most 
liberal  calculation  that  can  be  made 
from  the  evidence,  the  verdict  will 
be  set  aside,  unless  the  excess  be  re- 
mitted.   Fox  V.  Oldwin.  138 

One  verdict  having  been  set 
aside  by  the  court  as  being  excessive, 
a  second  verdict  for  nearly  the  same 
amount  will  not  be  set  aside  for  the 
same  reason.    Fox  v.  Oldwin.     139 

Where  the  testimony  is  con- 
tradictory as  to  the  rate  of  speed  the 
train  was  running,  and  the  Jury  has 
found  that  it  was  imprudent  and 
careless,  the  court  will  not  disturb 
the  verdict  for  being  against  the 
evidence.  Harrigan  v.  Railroad 
Co.  167 

Where  the  verdict  is  not  so 
manifestly  against  the  evidence  as  to 
be  invalid,  it  will  not  be  set  aside 
even  if  the  opinion  of  the  court  is 
not  clearly  and  decidedly  that  ex- 
pressed by  the  jury.    Tilson  v.  Hill. 

405 

The  verdict  of  a  jury  must  be  in 
accordance  with  the  law  as  charged 
by  the  court.    Wallace  v.  Bnnis.  414 

VOTERS— 

See  Elections. 

WATER  COURSES— 

Non  user  for  more  than  twenty- 
one  years,  accompanied  by  acts  in- 
dicatiijg  an  intent  to  abandon,  pre- 
vents a  party  who  has  had  prescrip- 
tive right  to  flow  water  upon 
another's  land,  from  resuming  the 
enjoyment  of  such  righL  Hammel 
v.  Hydraulic  Co.  161 

Where  a  party  has  enjoyed  con- 
tinuously and  adversely  for  more 
than  twenty-one  years  the  benefit 
derived  from  turning  the  water 
back  upon  the  land  of  an  upper 
proprietor,  he  thereby  obtains  a 
right  so  to  do.  of  which  he  cannot 
properly  be  deprived  without  his 
consent  or  by  abandonment  lb. 

A  person  owning  land  border- 
ing upon  a  natural  water  course,  has 
a  right  to  have  the  water  flow  by  his 
land  as  it  has  always  been  accus- 
tomed to  flow  unobstructed  by  any 
person  or  thing  whatever  and  for  in- 
juries resulting  from  an  Infringe- 
ment upon  this  right  the  law  ac- 
cords compensation.  lb. 


WATER  CRAFT— 

A  sale  of  a  boat  under  an  order 
of  sale  issued  by  a  justice  of  the 
peace  under  a  judgment  rendered  in 
a  proceeding  under  the  water  craft 
law,  must  be  advertised  for  ten  days. 
Neiderman  v.  Mitchell.  273 

Under  the  water  craft  law  a 
creditor  has  not  only  a  right  of  ac- 
tion against  the  owner  of  a  boat  for 
supplies  furnished,  services  ren- 
dered, etc.,  but  may  proceed  against 
the  boat  itself.  lb. 

WILLS— 

An  erasure  by  the  testator  of  a 
bequest  in  his  will,  operates  as  a 
cancellation  of  such  bequest,  unless 
made  with  some  unfulfilled  condi- 
tion.   Bradford  v.  Bigger,  et  al.     47 

A  condition  in  a  will,  "that  if 
any  heir  should  be  dissatisfied  with 
the  will  and  go  to  law  to  break  the 
same,  he  shall  have  no  part  in  said 
estate"  is  valid,  and  a  forfeiture 
follows  noncompliance  with  it    lb. 

An  interlineation  accompanying 
an  erasure  of  a  bequest  in  a  will  is 
of  no  efTect  as  It  lacks  execution  and 
attestation.  lb. 

Where  the  legal  estate  in  lands 
descends  to  parties  subject  to  a  pro- 
vision in  the  will  of  a  person  owning 
an  undivided  interest  therein  direct- 
ing his  executors  to  sell  his  Interest 
which  they  fail  to  do,  the  purchase 
price  of  the  whole  will,  in  a  partition 
proceeding,  be  divided  among  the 
heirs,  without  reference  to  the  pro- 
vision in  the  will.  Bradford  ▼. 
Bradford.  53 

Where  the  subscribing  wit- 
nesses to  a  will  have  no  recollection 
of  signing  their  names  as  witnesses, 
although  recognizing  their  own 
signatures,  and  do  not  remember  to 
have  seen  the  will,  and  cannot  tell 
whether  they  signed  It  in  the  pres- 
ence of  the  testator,  or  at  his  request 
or  in  the  presence  of  each  other,  and 
do  not  know  that  the  signature  to 
the  will  was  the  genuine  signature 
of  the  testator,  nor  know  that  he 
was  of  sound  mind  and  memory  at 
the  date  the  will  purports  to  have 
been  signed,  the  evidence  is  not  suffi- 
cient to  Justify  a  court  in  admitting 
such  will  to  probate.  Kuntz  ▼. 
Bandendistle.  224 

Where  a  testator  by  his  will 
gave  to  his  widow  a  life  estate  in 
one-third  of  certain  land,  the  re- 
mainder will  descend  Immediately 
to  the  heirs  subject  to  such  life 
estate,  although  the    heirs    under- 
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WILLS -Con 'in  lied— 

stood  that  the  will  gave  to  the  widow 
a  life  estate  In  the  entire  premises. 
Thompson  v.  Shock.  403 

WITNESSES— 

Tlie  act  of  1831.  in  reference  to 
witnesses,  was  not  repealed,  nor  is 
It  inconsistent  with  section  329  of 
the  code  and  this  section  of  the  code 
applies  to  attendance  upon  criminal 
as  well  as  civil  action.  Norman  v. 
Whlttaker.  278 

Under  sec.  329  of  the  code,  a 
witness  is  not  liable  to  be  sued 
while  going  to,  returning  from  or 
attending  court  in  obedience  to  a 
subpoena,  in  a  county  where  he 
does  not  reside.  lb. 

WORDS  AND  PHRASES— 

By  an  undertaking  to  furnish 
*'wine  plants'*  it  is  implied  that  the 
plants  should  be  such  as  would 
furnish  wine,  and  where  the  term 
"wine  plant"  is  in  such  use  as  to  be 
understood  by  the  trade  as  designat- 
ing this  plant;  or  in  such  general 
use  that  both  parties  understand 
that  it  is  to  be  applied  to  this  plant, 
it  will  be  considered,  as  the  subject 
of  the  undertaking.  Sprague  ft  Co. 
▼,  Eby.  342 

The  word  neighbors  in  the 
sense  intended  by  the  statute  means 
as  well  those  having  to  visit  the  ap- 
plicant on  business  or  otherwise,  as 
persons  living  along  the  line  of  the 
intended  road.    Mumma  t.  Heiker. 


WRIT  AND  PROCESS— 

Where  the  sheriff  made  returns 
on  a  summons  against  "H.  F.  H., 
managing  agent  of  the  B.  ft  O.  R.  R. 
Co.."  etc.,  that  he  had  "served 
the  within  B.  ft  O.  R.  R.  Co.,  by 
leaving  a  true  copy,"  etc.,  with  H.  F. 
H.,  general  agent,  etc.the  desrrlptlve 
words  "general  agent"  may  be  ex- 
plained or  contradicted  by  parol 
testimony.    Harshman  v.  Railway. 

172 

A  summons  against  "H.  F.  H., 
managing  agent  of  the  B.  ft  O.  R.  R. 
Co.,  impleaded,"  etc.,  may  be 
amended  by  striking  out  the  words 
"H.  F.  H.,  managing  agent  of."      lb. 

A  summons  issued  and  directed 
to  a  sheriff  of  one  county  and  served 
and  returned  by  a  sheriff  of  another 
county,  does  not  show  a  proper 
service,  and  for  such  irregularity,  a 
judgment  thereon  will  be  vacated. 
Fourth  Natl.  Bank  v.  Heintz  et  al. 

130 

A  defendant  is  deemed  within 
tho  jurisdiction  of  the  court,  if,  at 
any  time  before  the  return  day  of 
thp  summons  a  copy  of  it  has  been 
left  with  him  or  at  his  residence  or 
by  acknowledgment  on  the  back  of 
the  summons,  or  by  his  voluntary 
appearance.  Detamore  v.  Snavely's 
Admr.  101 

Service  of  a  summon  upon  a 
person  when  in  a  county  against  his 
will  is  not  proper  and  will  be  set 
aside  on  motion.    Wendler  t.  Ben- 

430 
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